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-PREFACE* 


“This 60th ee ine of the Decisions of the Department of the Interior 

includes the most important administrative decisions and legal opin- - 

ions that were rendered by officials of the Department during the 
_ period from July 1, 1947, to December 31, 1951. , 


The Honorable Sf A. Krug and the undersigned ser vod oe 
a as Secretary of the Interior during the period covered by this volume; _ 


: - the undersigned and Mr. Richard D. Searles served successively as 
- Under Secretary of the Interior ; Messrs. C. Girard Davidson, William 
_ E. Warne, Dale E. Doty, and Robert R.. Rose, Jr., served at various 


_ times as Assistant Secretaries of the Interior ; Mr. Vernon D. Northrop — 


served as Administrative Assistant Sources of the Interior during 


aa) the latter part of the period; and Mr. Mastin G. White served: as ~ . 
3 Solicitor of the Department. of the Interior. | 


This volume will be cited within the Department of the Interior as 


OLD. gb 


"Secretary 0 of the Interior. 





- *Volume 60, coutaining the decisions of the Department from July. 1947 to December. 
1951, was in the process of publication when the.term of Secretary Chapman eyes in. 
- January 1953. ane volume was eae a and published in 1954. 


ut 
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DECISIONS OF THE 
DEPARTMENT OF THE INTERIOR» 


| _. eiaiie P, SOETH 
- A-24408 | Decided Jrily 2, 1947 


| Sodium Prospecting ‘Fennit—Apiaton Subsequent Withdrawal of 
Land. 7 


Where public land has been withdcaen from all forms of popeonniacion 
under the public-land | laws, including the mining and mineral leasing laws, 

itis proper to reject. an application for a sodium prospecting permit even 
though the land was withdrawn after the application was filed. 


- School-Land Grants—Passage of Title. 


The date on which a school section is identified by an accepted survey is the . 
earliest date that the title to a school section can pass to, a State pieady 
admitted to the Union. 


- School-Land Grants—Act of Ja anuary 25, 1927. 


_ The act of January 25, 1927, as amended (43 U. S$. C. see. 870), is seclicable | 
'  -only to school-section lands known to be of mineral character at the effec- 
_ tive date of the original ‘school-land grant. Where the existence of a valid. 
., application has prevented the State’s title, under section’ 2 of the act of 
January 25, 1927, from vesting in the State, the State’s title would vest 
upon cancellation of that application. Applications initiated after Jan- . 
- uary 25, 1927, cannot Decvene the. vesting of the State's title under the 
1927 act. i Lan, Yh APE 


_ 


a School-Land Grants—Presumption of Nonmineral ene 


‘Unless it is shown that the land was mineral in character as of the effective 
date of the. basic grant, the presumption is that the land was not then 
known to be mineral in character and hence that the title to school sections - 

- identified by an acceptable BUrVey passed to the State under its basic school- 

land grant. ; 


School-Land Grants—Sale or ‘Disposition. 


The filing of an application fora permit to prospect for: minerals ig fierdly - 


.. @ request. that a permit be granted and does not constitute a sale or dis- 
position of the land which would prevent the State of Utah from acquiring 7 
_ the title to a school section ae its Dasie School-land grant. Bak ‘Tag 


Passion Prospecting Permit, 


_A potassium. prospecting. permit: entitles fhe: olde: iene to the exclusive 
right to prospect for potassium on the land covered by the permit. 


2 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [60.1.D. 
MOTION FOR REHEARING 


Miss Dorothy P. Seeth filed an. application 1 for a mineral prospect- 
ing permit coca mag pace Pouce covering: the pOuOwanE 


lands: 
T. 248, RB. 20 E., 8. L. M., Utah, 

sec. 25, all. 

sec. 26, all. 

. sec. 35, all. 

sec. 36, all. 
The Bureau of Land Management mejected | her application fie the 
following reasons: 
(a) As to sec. 36: The ele éothis ‘jana was held to nave: vested i? 
the State of Utah under the.school-land grants, ?-and therefore this - 
section is not now subject to the public-land laws. 

(6) As to secs, 25,26, and 85: Because the. Geological Survey had 
reported (on September 4, 1942) that these lands were more valuable | 
prospectively for potassium than for sodium, the issuance of a sodium 
permit was held to be inconsistent with the Department’s Order No. 
914 of April 5, 1935, * which suspended certain action on applications 
for potash peumnite or leases. : | 

By decision of November 12, 1946 (a-24808) 4 fig ieee (a) 
affirmed the rejection of Miss Soeth’s application insofar as it covered — 
secs. 35 and 36, because these sections had, by Public Land Order No. | 

256 of January 4; 1945,* been “withdrawn and reserved from all forms 
of appropriation under the public land laws, including the mining 
and mineral leasing laws”; (0) pointed out that there is no authority — 
-. for issuing 2 sodium and magnesium. prospecting permit, but that if 
secs. 25 and 26 are prospectively more valuable for potassium than — 
for sodium, as reported in 1942 by the Geological Survey, any prospect- 
ing permit should be issued under the potassium laws (which au- 
thorize the Department to allow the taking also of sodium and 
magnesium under a potassium lease), rather than under the sodium — 
laws ae do not authorize the taking of ao : (2) held 


1 Miss Soeth’s aplication, Salt cake City 063486, was filed on June 10, 1942, for a. 
prospecting permit for sodium, magnesium; and allied minerals.” Sodium permits are _ 
_ issued under section 23 of the Mineral Leasing Act of 1920 (41 Stat. 447}, as amended - 
by the act of December 11, 1928 (45 Stat. 1019: 30 U.S. ¢. sec, 261). On March 16, 1943, 
in her appeal from the rejection of her application, she requested that her application be 
amended “so it will include potassium and associated minerals under Act of February 7, 1927 
[44 Stat. 1057; 30 U. S. C. secs. 281-285, which authorizes the issuance of potassium 
prospecting permits and leases], and this amendment to he considered as. of the original 
‘filing date June 10, 1942.” | 
_ * Hither under the act of Tuly 16, 1894 (28 Stat. 107, 109, see. 6), o© under the act of 
January 25, 1927 (44 Stat. iceeea as amended by the act of am 2, 1982 (47 Stat, 140; 
43.0.8. C. see. 870). 
9438 CPR, Part 194, iotiete 56. 
410 F, R, 386; 43 CFR, 1945 Supp., App., p. 4067. 


Ye. DOROTHY P..SOETH a. ee 
Ree | July 2, 1947 | 


that her application: could be now ‘considered a dee the potassium | 
regulations of January 4, 1945,° as to secs. 25 and 26 if these sections 
- are prospectively valuable for potassium; and (d) held that there was 
no necessity to rule on Miss Soeth’s contention that. sec. 36 still be- 
longed to the Federal Government, in view of the holding that her 
application should be rejected :as to sec. 36 because of the withdrawal 
of that land by Public Land Order No. 256 from all forms of appropri- 
ation. 

_ Miss Soeth has filed a motion for rehearing with respect to secs. 35 
and 36, urging that since her application for these sections was filed 
before they were withdrawn, her application could not be affected 
by the withdrawal. Her contention that the kind of application which — 
she filed could not be affected by a subsequent withdrawal order has. 
been held: by this Department to be. unsound.® However, on. May 21, 

1947, Public Land Order No. 256 was revoked by Public Land Order 
No. 37 07 which became “effective immediately so as to permit the is- 
‘suance of mineral prospecting permits and leases upon applications 
which were filed prior to the dates of the respective withdrawals and 
_ which are still pending in the Bureau of Land Management * ee 
Miss Soeth’s application falls within this category.® Public ‘Land 


* Order No. 256 therefore is no longer a bar to Miss Soeth’s application. 


| Accordingly, her application may now be considered under the potas- ° 
sium regulations with respect to sec, 35, as well as with respect to secs. 


25 and 26, if these sections are prospectively valuable for potassium, , 


The Depariment’s decision of N overmber 12, 1946, is modified accord. 
ingly. 
| Insofar a aS Sec. 36 3 1s fe onccrned since Public Land Order No. 256 is 
‘no longer a bar to Miss Soeth’s application, it now: becomes necessary - 

- to pass on the merits of her contention that the land still belongs to 

the United States and has not passed to the State of Utah under the 
school-land grants. Miss Soeth’s argument that the title to sec. 36 
did not vest in the State of Utah rests on the following facts: 

The plat of survey of T. 248., R. 20 E.,S. L. M., Utah, was accepted 
on September 4, 1929. The date on which the Echiool: land section. is. 
identified by an accepted survey is the earliest date that the title to 
sec. 86 could have i to the State of Utah. ° On that date, however, 


5 Cire. 1592, 10 F. R. 336; 43. CPR, 1945 Supp., Part 194, as ‘amended by Cire. 1600, 10 
F. RR. 3647. 

8 James M. Conlon, A~24498. (Salt Lake City 063488), December 31, 1946 (eopeeteayes : 
see, also, Claude D. Crowell, A—24492 (Salt Lake City 064049), January 27, 1947 (uure- 
ported) ; ; Utah Magnesium Corporation, 59 I. D. 289-(1946)!; and O.. 0. Cooper et al., 59 
I, D. 254 (1946), Motion for Rehonre A-—24208, October 28, 1946 (unreported). 

Ft 12-BSR. 3450. 

8G. H. Pitts, etc., A-24098 (Salt Lake City 062626, eee June 11, 1947 eer 

— . §See Margaret Scharf, R. Ly Havenstr ite, 57 I. D. 348, 354-855 (1941) ; 48 CFR: 270.15; 


United States v. Morrison, 240 U. 8. 192, 207 nti) United States v. Wyoming, 881 U.S. 


440 oe ). 


_ 4 | DECISIONS. OF THE DEPARTMENT OF THE INTERIOR [60 LD. | 


| sec. 36 was lien subject to an applicaticn: fon a potassium prospect 7 
ing permit filed by one J. B. Thompson on February 20,1925 (Salt 
_ Lake City 035288). Miss Soeth filed her application on June 10, 1942. 
Thompson’ S application. was not finally rejected until December 
28,1942. Miss Soeth therefore argues that sec. 36 was never freeofa — 
lain or application under Federal law. and therefore the attachment 


of the State’s title could not occur. | | 
The grant to the State of Utah of school ae ciens. in isles: not taou of 3 


to be of mineral character at the effective date of the grant, was made 
by the act of July 16, 1894.2 ‘Mineral school sections in place: ‘were. 
gr anted by the act of J anuary 25, 1997.4 | 
‘The 1997 act is applicable only to school-section lands ioe to be- 
of mineral character at the effective date of the original school-land 
grant.” If sec. 36 were of the character of land subject to the 1927 
act, the issue raised by Miss Soeth would be disposable under section 
2 of the 1927 act, as amended. Section 2 excluded from the operation 
of the 1927 act such lands, among others, as were “subject to or included 
in any valid application, claim, or right initiated or held under any of 
‘the existing laws of the United States, wnless or until such reservation, 
application, claim, or right zs extinguished, relinquished, or can- 
celed * * *.” [Ttalics.supplied.] The emphasized language of this 
provision plainly contemplates that where the existence of a valid ap- 
plication had prevented the vesting of the State’s title, the State’s © 
titie would vest upon the cancellation of that application. ‘Thus, 
under this provision, upon the cancellation of the Thompson applica: 
tion on December 28, 1942, the State acquired the title to sec. 36. Nor 
could the existence of Miss Soeth’s application bar the vesting of the 
State’s title since the statute clearly contemplates, and it has been so 
held, that only applications, claims or rights initiated prior to January 
25, 1997 , are sufficient to defeat the vesting of the State’s title under 
the 1927 act.* Hence, if the act of 1927 were applicable, Miss Soeth’s 
application could not be granted on sec. 86 because the title to that 
section would have passed to the State on December 28, 1942: How- 
ever, unless it is shown that the land was mineral i in character as of 
the otherwise effective date of the basic grant, the presumption is that. _ 
the land was not then known to be mineral i in character and hence | 
that the title to school sections identified by an accepted survey has — 
7 sealed to the State under its basic school-section Jand ac 14 + There | 


. 10 98 Stat. 107, 109, sec, 6: ‘see United States v. Sweet, 245 U: 8..563 (1918). 

' 1144 Stat. 1026, as amended py the act of May 2,. 1932: (47 Stat. 140; 43 U.S. Cc. sec. 870). 
2 Margaret Scharf, R. H. Havenstrite, 57 I. D. 348, 358, 360: (1941) ; 43 CER. 270.238. 

_ 38 48-CPR. 270.27; Cire. 1114 of March 15, 1927, 52 L. D. 51, 53; Sidney H. Bartlett v. 

_ State of Wyoming, re 22978 (Cheyenne 064925), June 23, 1941 Annrepertet) Rodgers v. 


Berger, 55 Ariz. 438,.108 P. (2d) 266, 268 (1940), 


4 * Margaret Scharf, R. B. Havenstrite, ‘TT. D. 348, 356 (1941). oo 


Wo ye.) es DOROTHY. P.-SOETH 9 5) Oe 5 
a: > July 2, 1947 Oo re 
| ee been no. o showing made by Miss: Soeth 3 in this case that ne sec. 36 a 
here involved was known to be. of mineral character at, the effective 
date of the grant. The presumption therefore remains that this sec. ; 
86 is of the character which could pass to the State under its basic: 
grant of July 16, 1894. 7 3 
We turn, therefore, to consider the question whether the title to 
sec. 36 passed to the State of Utah under its basic, grant of July 16, 
1894. That act granted to the State of Utah, for the support of com- 
mon schools, the nonmineral sections numbered 2, 16,32, and 36, ex- 
cept those eraeeaced | In permanent reservations for antioual purposes 
and those which “have been sold or otherwise ee of by or, under 
the authority of any Act of Congress.” __ 
As of September 4, 1929, when the plat of survey was E aester sec, 
36.was:not within any reservation and was subject.only: to: the appli- 
cation filed by Thompson for a potassium prospecting permit. No- 
permit was ever issued on the basis of Thompson’s application... “An 
- application for a permit to prospect for minerals pursuant to the. 
‘leasing act is a mere request that a license be granted, and confers 


— upon the ‘person making such application no interest in the land — 


described | or the mineral deposits therein.” = The Thompson applica- 
tion did not have the segregative effect, such as an entry, lease or 
: permit would have had3* which would constitute a-sale or other dis: 
position of the land within the meaning of the exception to the. school- | 
section .grant. act. oA. mere request to the Government. to make a 
disposition. of. an interest in the land did not amount to-a. disposition | 
and was thus not sufficient to prevent the attachment. of the State’s 
title to sec. 36 under the 1894 act at the time that the plat of | survey was 
officially accepted and approved, 1. @., on September 4, 1929. Thus, a 
irrespective of whether the 1927 act or the 1894 act is applicable, Miss . 


Soeth’s application could not be granted for sec. 36, since the State’s _ 


title to this section vested either on December 28, 1942, under the 1927 | 
act, or on ‘September 4, 1929, under the 1894 act; and Miss Soeth 
cannot secure a uot for s sec. 36 0 on the basis or her ae nenn or. The 


5 Hnlow v. Shaav, 50 L. D. 389, 340 (1924); James M, Conton, A-24498 (salt Lake City 
063488), December 31, 1946.. 

16 Barnhursat v. State of Utah, 80 L. D. 314 (1900): ‘State of Utah, 47 t. D. 359 (1920) ; =. 
Louis 0: Gross’ vy. Robert B. Nowell. A. 10786 (Salt Lake City 037126), August 30, 1927;— 
William C. Kraemer, A. 10879 (Salt Lake City 037879), August 30, 1927. A potassium © 
prospecting permit: entitles the holder thereof to the exclusive right to prospect on the land, . 
during the life of the permit, for potassium in any of the forms named in the act of February 
“ 4%, 1927 (44 Stat. 1057 ; 380 U.S. C. sec. 281). See 43 CFR 194.1: Cire. 1120, 52 L. D. 84 © 
(April 20; 1927). The effect that the cancellation of a subsisting permit or entry has on: 
the vesting of title to school-section lands in place under the basic school-land grant to the 
State of Utah is discussed in the above cases. See,. also, State of New Mewico, 52 L, D. 626, 
O28 (1929); a but Mesusuisting: the decision in ‘State of Utah, AT L. D. 359° (220): 


6 “ DECISIONS OF THE ° DEPARTMENT ‘OF THE. INTERIOR (60 I. D. 


- rejection of Miss Soeth’s application by the Bureau of Land Manage- 

ment as to sec. 36 was, therefore, correct.” 7 : 
As here modified, the Department’s decision of N ales 12, 1946, | 
is adhered to. Miss Soeth’s motion for rehearing is denied gad the ig 
case is remanded to the Bureau for further action not. inconsistent 
with the Department's decisions i in this case. | 


Wires E: Wien a 
. —— —7 = 


“ LIABILITY OF INNOCENT PURCHASER FROM dal 
| TRESPASSER ss 


Timber Trespass—Liability of Insiovent Buronaser from Willful Trespasser— 
Departmental Memorandum of March 26, 1938. , 3 


The departmental memorandum of March 26, 1938, to the Commissioner of 
the General Land Office, concerning the measure of damages payable by an — 
innocent purchaser from a willful trespasser, erroneously regarded headnote 
3 in the official report of the Court’s opinion in the case of Wooden-ware Co. v. 
United States, 106 U. S. 432, as fixing, in the absence of a State statute on 

_the point, the measure of damages payable by said innocent purchaser as the 
value of the: timber--at-.the time of: such: purchase, irrespective of: the extent: 
of the liability of the willful trespasser. : 


Timber Trespass—Liability of Innocent Purchaser frit Willful Trespasser— | 
Wooden-ware Co. v. United States, 106 U. 8. 432. 


‘The ease of Wooden-ware Co. v. United States, supra, determined that, in the 
‘absence of a State statute on the point, an innocent purchaser from a willful 
trespasser “must respond by the same rule of damages as-his vendor should 
if he had been sued,” and the contrary conclusion in the departmental 
memorandum of March 26, 1988, to ae General Land Office was erroneous. 


M-34960_ , | | «JULY my 1947. 


To THE Snorwrary. 

-. In connection with a puibenspespace case arising in Montana and 
involving one Roy Shook (2133982 “L”’), the question has arisen as 

to the soundness. of certain views expressed in the departmental 


memorandum. of March 26, 1938, to the Commissioner of the.General 


Land Office, concerning the measure of damages payable bY an lnno- 
cent. purchaser.from a willful trespasser. 
That memorandum * * * dealt with the liability of an. innocent 
ee of timber from a willful trespasser in a case where a State 
statute fixed the ee of the willful egies but ¥ was: silent as 3 to 


ot The present. case is iit a proper. one warranting 2 a . determination by this peoieinibat 
as. to which act governs the passage. of. the title of sec. 36. to. the: State.- A conclusive and 
authorized determination as to whether the title passed under, the basic grant act or under . 
_ the 1927 act may be made by this Department upon application for a patent by the State of 
Utah under the act of June 21, 1934 (48 Stat. 1185 ; 43 U. 8. C. sec. aati See Margaret. 
Schar}, R. B. Hevenatrite, 57 I. D. 848, 365 (1941). . : 


Ge oS oe UIABILITY OF: INNOCENT PURCHASER oe ae 
uly 16, (1947 a 3 = 


| that, of the innocent oles The ‘metnorindem referred to the 
case of Wooden-ware Co. v. United States, 106 U. S..482 (1882), and — | 
asserted that “Rule 8 of the Wooden-ware case should be regarded. as __ 
fixing the measure of damages” in the case of the innocent purchaser, 
even though the amount of the innocent purchaser’s liability on that — 
basis: might be greater: than the amount for which: his vendor, the — 
willful trespasser, would be liable under the measure of damages 


applicable to the latter’s case pursuant to State law. The instructions 


‘contained in the memorandum of March 26, 1938, oh been eo * 


| followed i in the Department since that ate: Poi 


“In mentioning ¢ “Rule 3 of the Wooden-ware case,” the deen a : 
By of March 26, 1938, apparently referred to the portion of the headnote 


In the official report. of the. Court’s opinion stating that— 


Where the plaintiff, in an. action for timber cut and carried away from his land, 


recovers damages, the: rule for assessing them against the defendant Lge * 6. ae 
Where he is:a purchaser without notice of wrens: from a wilful ses iad the 


value at the time of such purehase. 


This headnote was ‘erroneously sad by i person who drafted 


the memorandum as fixing, in the absence of a State statute on the | 


point, the measure of damiages payable by an innocent purchaser from 


a willful trespasser irrespective of the extent of the liability of the 


willful trespasser. On the contrary, the Supreme Court’s approval in 


the Wooden-ware case of the judgment of a circuit court holding the 


‘innocent purchaser liable for the value of the timber at the time and 


place of the purchase was based upon the ground that the vendor in — 
_ that. case (i. e., the willful trespasser) would have been liable on that 
basis if he had been sued “the moment before he sold” the timber. 


The opinion makes it clear that an innocent purchaser “must respond a, 


7 by the same rule of damages « as his vendor should if he had. been : 


7 sued. 2 (P. 435; joe% 


~The departmental memorandum of March 26, 1938, ae was. ee 3 


upon a misunderstanding ¢ of the Wo oden-ware Oe and the conclusion 
stated in the memorandum was erroneous. | 


~ Tenclose for your consideration. the draft of a memorandum to the 
‘Director of the Bureau: of Land Management, withdrawing the .. 
erroneous instructions’ previously issued concerning the measure of 
| damages payable by an innocent purchaser from. a, willful trespasser.” | 


-Mastun G. Warrn,- 
: Solzcttor. 


“ ‘tee Note 5, Part 288; 43. CFR. oe x . ae 
' 2Phe draft of memorandum was signed a Assistant Secretary Davidson on 5 uly 28, 1947. 


‘Note 5, Part 288,:43 CFR, which’ referred to the dustruchons of March 26, cata was mereten: | 


- on peveuet 15, 1947 Sac Kr, R. ue sion 
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- CLAIM OF 8, ALBERT JOHNSON 


- : Irrigation Claim—Act of Private Person. 


- Payment ofa claim for damage to property allegedly arising out of the Kuiay. 
construction, operation, or maintenance of irrigation works” by the Bureau — 
of Indian Affairs cannot be made when the damage resulted from the act of | | 

a person not in the service of the Government who placed a “check board” 
in aD ir rigation lateral os caused the water to overflow. | 


T-9 2 2 ao ee - ; oe | : ee ae ‘Suny 17, 1947. 


‘To THE ‘Snorerary. a | | bs 
S. Albert Johnson, Pocatello, Tan: filed a lea on Decannbier 27, 
1946, in no specified amount against the United States for compensa- - 
— tion because of damage to a beet. crop as the result of the flooding of 
his land caused by a break in an irrigation lateral on the Fort Hall 
irrigation project, operated by the Fort Hall. Agency;. Bureau of In- 
dian Affairs. The question whether the claim should be paid under 
the Federal Tort Claims Act (28 U.S. C. sec. 921 e¢ seg.), or under the 
act of February 20, 1929. = U. 8. C. sec. 388) , has. been submitted. to 
me for an opinion. | 
From the record before me, it appears that on Me 9, 1946, several 
farmers whose lands were being irrigated by the Fort. Hall irrigation 
- project requested additional water. Accordingly, the ditchrider 
turned water into the facer lateral. During the night the water over- 
flowed the banks of the lateral and, after washing away part of the 
bank, flowed down through the deimsae beet field and damaged his 
crop. Seven of the 19 water users on the lateral were drawing water 
at the time of the break. The only explanation for the break in the 
bank is that a “check board” was placed in the ditch at the farm below 
that of the claimant. The “check board” caused the lateral.to overflow 
and break. A “check board” is sometimes placed in a-ditch by the. 
7 farmers when the water 1S low, 1 in order to maintain the flow at an even. 
level. : 3 
—-Tt does not. apuear coon the evidente ae put the “check poard” 
- intheditch. There is evidence that the ditchrider was a new man, that 
he was not familiar with the habit of the farmers in. placing “check 


a, boards” in the lateral, and that he did not compensate for this factor 


in regulating the flow of the water. The claimant’s damage was de-_ 

termined by the Superintendent of the Fort Hall Agency to be $297. 
In the regulations applicable to the ee of the Fort Hall ; irri- is 

gation project, it is provided that— | ae 


The delivery of water will be made by the watermaster or + ditchrider only, 


and any person interfering with delivery or diversion devices without specific _ 


authorization will be liable to. prosecution. Consumers are prohibited from 
cutting the banks of canals or laterals. [25 CER 10, | te 


Bee fee. NATIONAL MONUMENTS Fe ewe, Be fees 
- | | | 7  atly at, 1947 . | | 
The necessary Hendtmites. Cheese and measuring “devices will be tnetalied by 


the project in erie laterals and drainage ways opgtaed and maintained be the 
pECiert a (25. CrR 106. 15.) 


In order. ee a claimant to recover fro om: tie United States: mee the 


Federal Tort. Claims Act, the evidence must show that. the damage ae 
resulted from a negligent or wrongful act or omission of an ‘ employee bates 


of the Government while acting within the scope of his employment. 


Guy Rutledge, Solicitor’s determination, June 17, 1947 (M-34813). Some 


In this case there is no evidence of negligence on the part of the ditch- 
-rider. ‘While amore experienced ditchrider would have known of 

the practice of farmers in placing “check boards” in the ditch, there _ 
was no duty on the part of the ditchrider to anticipate the practice and — 
to compensate for it in regulating the flow of water. The placing of 


7 the! ‘check board” in the lateral by the farmers was in violation of the - : 
regulations governing the operation. of the ir Tigation project. There-— 


fore, as there was no negligence on. the part of an employee of the 


United. States, the claim must be denied under the Federal Tort. a | : | 
Act. i 


Tn order for a sineiant to recover under the act of oe 20, 


| 1929, the damage must be a direct. result of some nonnegligent. action . 
on the part of an officer or employee of the United States in the survey, 
construction, operation, or maintenance of irrigation works. / oseph | 
Micka, -Jr., Solicitor’s opinion, June 3, 1940 (M, 30154). ‘There i 1s 
no evidence that the ditchrider or any athier’ Government employee did 
any act which resulted in the claimant's damage. On the contrary, — 
the evidence indicates that some unidentified third person. placed the | 
“check board” in the lateral. Consequently, the claim must be denied. | 
also under the act of: fFebruary 2 20, 1929. sik , : 
| Mastin G. ‘Wack - 
Solicitor. 


"NATIONAL a ee 
Reduction of Area—Oi and Gas Leasing. 


The President is. ‘authorized to. reduce. the area of national: monuments by 
reason of the provision of the statute which states. that thetr limits “in all 
_ ¢ases shall be confined to the smallest area compatible with the proper care 7 

- and management of the objects to be protected.” 160. S.C. sec. 481. | 
Thowen section 1 of the Mineral Leasing Act specifically provides that its 
provisions are not. applicable to lands in national monuments, in the event of 
actual or threatened drainage of oil or gas under lands within a national 
monument by wells on: non-fedérally-owned Jands, the authority. to take the 
"necessary protective action, including the making of contracts and the 

issuance of oil and gas leases, would impliedly exist. 


10 =‘ DECISIONS OF THE DEPARTMENT OF THE INTERIOR [60 1D: 
M-34978 | | Sone 21, 1947. 


To Unim Secrerary Cagiag So 
_ This is in response to your oral inquiry vietier. with respect to. 
- Jackson Hole National Monument, (1) the area of the monument may 
be reduced by Executive action, and (2) whether the Department i 1s 
authorized to issue oil and gas leases for areas within the monument — 
in order to prevent the drainage of oil or gas from such areas oy wells — 


i on adjacent non-federally-owned lands. 


_ The answer to the first question may ‘be found in an. . opinion of 
Solicitor Margold, dated January 30, 1935 (M-27657), 3 in which he — 
held that the President was canoe: to reduce the area of a na- 


- tional monument. This authority has its source in the provision of - 


the statute authorizing the establishment of national monuments, 
which states that their limits “in all cases shall be confined to the 


smallest area compatible with the proper care and management of — 


the objects to be protected.” 16 U. S. C. sec, 481. The President. . 
has in fact exercised this authority in a number of instances, See 


a 39 Op. Atty. Gen. 185, 188. 


- With respect to the second question, section 1 of the Akeral Leas- _ 
ing Act specifically provides that its provisions are not applicable to 
lands “in national. parks and monuments.” 30 U. S. C.. sec. 181. 


7 However, the Attorney General has held that where. oil: is being 


| drained: from Government- owned land that is not subject to the Min- 
eral Leasing Act, there is implied authority in the head of the 


department having jurisdiction over such land to take protective _ 


- measures to offset the drainage, including the making of the necessary 
contracts. 40 Op. Atty. Gen. 41. The Attorney General’s opinion in- 
volved lands which had been acquired by the United States for a 
specific. public purpose and which in an earlier opinion the Attorney 
_ General had held not to be subject to oil and gas leasing under the - 
Mineral Leasing Act. 40 Op. Atty. Gen. 9. The earlier opinion 
turned on the construction of the words “lands ‘* * * owned by the 
United States” in section 1 of the act (30 U: S. C. sec. 181), and held 
that the lands under consideration were not intended to be included: — 
in that phrase. It might conceivably be argued that the authority | 
_ mentioned by the Attorney General in 40 Op. Atty. Gen. 41 may not _ 
be implied in the case of lands which Congress. has specifically ex- 
_eluded from the provisions of the Mineral Leasing. Act, such as lands 


“in the national monuments. However, the necessity fe taking pro- 


tective. action to prevent loss of property of the United. States exists. 


in the one case as in the other. It follows, I believe, that in the event of: | 


actual or threatened drainage of oil « or gas under Jands within the 
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od oe Hole National Monument by wells on non-federally- erred 
lands, the authority. to take the necessary protective action, includ-. 
ing the 1 issuallce of oil and gas leases, would impliedly exist. 


| Mastin G. Wurre, . 

3 | ‘Solicitor. A 
ae “ROSCOE L. PATTERSON v. “CRAIG S. THORN 
ARMS Decided July 29, 1947 
Taylor Grazing Act—Section 15 Grazing Leases—Grozing ree Canceled 


to Extent Necessary » Meet reese Preference oun of one = 


Applicant. 


Where a erazing lease is issued to.a notapreterenes: right applicant while the 

conflicting application of ‘a. preference-right applicant is pending, the Teage | 
will be canceled to: the extent. necessary - to ee the other applicant’s . : 
| statutory preference. : | oS, ee 


Bureau Compliance with Statutory Duty. 


The Bureau of Land Management may, under fie circumstances: of this 
case, cor rect its previous. decision made in: violation of. its statutory duty. 


Grazing Disputes—Settlement by Mutual Agreement Between the Parties, 


| The. Department prefers grazing disputes between . competing applicants to 
-be settled by mutual neighborly agreement for an equitable and reasonable 
allocation of the er azine. range in the Hane of Beeler Tange-management 
sere ite, Be ; 


“APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


This case involves : a dispute between Oraig S. Thorn aaa ‘Roscoe L; | 
Patterson over the grazing use of 697,53 acres in sec. 11, T. 17 S., R. 29 - 
E.,M.D.M., California. The tracts in sec. 11 which are involved are ~ 
lots 1 to 6, 10, 11, WiLN EY, NW, NY48Wi4, and NW1,SE14. | 

- The pertinent facts.are as follows: On June 3, 1944, Thorn filed 
an. application to lease. these lands under Seon 15 ne the ‘Taylor 
Grazing Act.1 On December 21, 1944, Patterson filed a similar ap- 
plication. Both of these applications were filed in the local land 
office at Sacramento, California. Patterson’ S application did not 
reach Washington until December 29, and was not posted for action 
in the General Land Office (the predecessor of the Bureau). until 
February 6, 1945. On December 28, 1944, however, the General Land. - 
Office in “Washington had rendered. a decision approving the issuance — 
to Thorn of a 1 supplemental grazing lease (Sacramento 083331-A). 





1 Act of June. 28, 1934 (48 Stat, 1269, 4275), as: amended: by saetion) 3 at the. iit bt Tune. - 
26, 1936 (49 Stat, 1976, 1978 ; 43 U..8: Cy sec, aime a: . me - : 
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This uo loneneal grazing lease was ons October 18, 1944, ad | 


- was for a term of 9 years, in order to coordinate this supplainéatal, | 


‘lease with the expiration date of a 10-year grazing lease previously 
issued to Thorn on October 18, 1943. The lease forms were trans- 
mitted to ‘Thorn for signature, and, after he signed them, they were 
executed in the regular course by the General Land Office, without 
awareness of Patterson’s application.. Thereafter, on March 5, 1945, 
Patterson filed a protest that the issuance of that lease to Thorn had 
_ been in disregard of Patterson’s pending application. Patterson 
stated that he owned land. adjoining sec. 11; that Thorn was not an- 
adjoining landowner; and that Thorn renised to fence the land to 
keep his cattle from araying onto Patterson’s property. Patterson — 

therefore requested that. Thorn’s lease be cariceled and that the lands 


4 be leased to Patterson. » 


_. On November 7, 1945, the General tana Office ee Patterson’ S 
- application : as to ae eee in sec. 11.0n the ground that he-had failed 


__ to present any facts showing a violation of the terms of Thorn’s lease — 


~~ which would warrant modification or cancellation thereof. Simul- 7 


taneously, Patterson was offered a 5-year grazing lease for other lands 
for which he had applied... Patterson signed the lease forms which 
~ had been. transmitted to him. He did not. appeal from the rejection — 
n of his application for the sec. tilands.._ 3 
Some 3 months later, on February. 20, 1946; ‘Patterson filed: ‘a, ‘peti- 
- tion requesting, among other: things, the meconer eration of the deci- 
~ sion on his previous protest. ‘The Land Office thereupon proceeded to 
reconsider the matter and concluded that it was bound under section 
15 of the Taylor Grazing Act to issue to Patterson a lease on the lands 


here involved “to the extent necessary to permit proper use of” his 


- “eontiguous lands,” since Patterson had, and Thorn did not have, a 
pr eference right under section 15 to that quantum of lease. .By deci- 
sion of March 15, 1946, the Land Office therefore required Thorn to | 
show cause why he lease on sec. 11 should not be canceled in whole or. — 
part, and Bee Patterson to submit evidence as to what. parts of 
sec. 11 were “necessary to permit proper use of” his contiguous lands 
: and. the appropriate term-of any lease that should be offered. to him. 
for such lands. Both Patterson and Thorn filed responses. ‘Patter- 
gon stated that he neededa 10-year lease on all the lands in séc: 11 
covered by Thorn’s lease. Thorn urged that he had built fences and 
- made trails and otherwise acted in reliance on the lease and did not 
desire to relinquish any portion thereof. | 
Intensive investigations of this case were then made by the Ting 


| _ . Office. On August 19, 1946, the Bureau of Land Management? ren- 


2 Effestive July 16, 1946, the General Land Office and the: Grazing Service were abolished 
-- and their functions were transferred to the new Bureau of Land Mapagcmont by Reorgant- 
eee Plan No. 3 of 1946 a F. RR. 7875; 7876; 776). 
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: | dered cy decision; in whidhi it heli that Pathorsom did Have, Gadi Thorn oe 


did not have, a. preference right: to'a: lease on:seci:11; canceled Thorn’s: 
_ lease in its entirety; and then ruled on' the: amount of: seci Hlands that - 
Patterson needed to-permit proper use of his contiguous lands'‘and thé | 
. appropriate term: of any lease which: might be offered'to him:’:The 
Bureau: found ‘that’ a lease::to. “Patterson 68 the: ‘southern’ half: of! the: 





lands here: involved’ (namely, ‘lots’ 5, 6l0pand:1ly NIZSWivand 


NW1,SEi,). was.sufficient.to permit. the proper ‘use of his‘baseland§S. 


in-accordance with’ his: preference right.:::The: northern: half ‘of sec: - 


EL (namely, lots 1, 2; 3; 4; WYNEV;, ‘and. NW14) wadinolidedinia 


new: lease:to: Phorn:. “Pubsuant to this: division, the Bureau. fixed*the _ 
term of.each: of these new. leases.at 1 year, and récommended: that 

“Thorn:and:Patterson endeavor. to: agree upon a. reasonable: allocation 
of' the sec. 11:Jands which’ the Bureau could-consider wheii. the future — 


_ disposition of these lands was again sought.’ ‘Patterson ‘was-also ‘te: ae, 
-. quired to reimburse Thorn a reasonable amount for a fénce constructed 


by Thorn on the lands awarded:to. Patterson, or in lieu thereof. Pat-. | 


terson could at. his expense arrange to move and. reset the ‘fence. _ : . 
Thorn: and! Patterson. were required to submit an leteuaess as to: me eae 


. fence, or have the matter determined by the Bureau. °* *: es 
‘Both Thorn and Patterson have.appealed~ (A224481). "Patterson 
urges that he is entitled to a-lease of allof the sec: 11:lands for a period 
of 10. years... Thorn contends ‘that: the Bureau: erred in reopening 
_ the case and: that it could not cancel his lease to correct’its mistake in 
having overlooked Patterson’s application. He points out that Pat-— 


. _ terson had failed to appeal from the initial re} jection of hisapplication, 
and that Patterson did not-own any adjo oining lands when Thorn filed’. . a 


: Pare Ma aa Dats 


| his application but only thereafter acquired them. > - . 
» Section: ‘15. of the Taylor Grazing. Act places: ‘upon ‘the 1 Baréau: a, 


| plese duty to honor the preference, to a grazing lease’ of Federal . 


range, which. section 15 accords ‘to: owners, homesteaders, lessees, or 
other lawful occupants of contiguous lands to the extent necessary to. 


| permit proper use of such contiguous lands.” ~The Bureau-was thus © ee 


under a duty to adjudicate all pending applications i in thelight-of that — 
statutory mandate. | Although Patterson was not. a preference-right | 
applicant at the time that Thorn filed his application, since Patterson 


_ appears to have acquired. his. base: lands; on: December. 9,. 1944, afew | 


- days béfore he filed his application, the fact remains that. at the time 
he filed his application, he. was a preference-right: applicant and. no— 
leasé: had yeté ‘been “isstied ‘or offered ‘to any, other applicant. . Thorn, — 


however, is. not: a a preference: right applicant. 3. Unlike: section: Ue: of | 7 i 





A] * 
: A elas 1D 


Although Thorn owns and leagen ands in. the vicinity of see! Et) "they - are- " otttiér: ae see 
- adjacent to: sei! 11/0r are ‘sec! 15’ lease: lands Which? do‘not confér a: ‘préfererice: right under Py 
section 15 ofthe Laylor: Grazing! Acti? «ii So and*Oleral Parsons fA. 22370 Tanwary'8,'1040 


{unreported) ; Claude G. Burson, and Ellsworth #. Brown, 59 I. D. 5389 eet ye 
a a. 
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; ‘the Mineral Leasing Act ‘ ead on 1b of the Taylor Grazing. ‘Act does 
- not.award preference to. the first. applicant 6° The lag in the trans-. 


mission of Patterson’s- application from. Sacramento, California, to 
Washington, and the failure of the local land office to note the conflict. 


- between.these two applicants unfortunately. resulted in: the issuance: of | 
a lease to Thorn by mistake. ‘The issuance of that lease. wasa,violation, ~ 


a although unintentional, of Patterson’s. statutory preference - right, 
since his application was not accorded the consideration required by _ 
-. the statute. . True, the lease had. already been issued, and the-Bureau 
cary could appropriately have ruled:that, Patterson’s failure to-file a prompt. | 
appeal fromthe: initial. decision of November 7; 1945, rej jecting. his:ap- 


a plication, foreclosed him from thereafter requiring. the case to be res 


-. opened.®. Nevertheless, Patterson’s inaction: for these 8 months did 
_ .-not:foreclose the Bureau from: reconsidering. the propriety. of:its action: 
_.. in failing to-accord the. consideration. to ’ Patterson’ s ot . Tes. 
given quired by. its atatntony: duty." ; Eee 


"application 4 in the lent of his station aria ‘His. peter i 


7. however,. extended only to a. lease. of so much of the Federal: grazing a 
land. as was: “necessary to. permit proper use”. of his contiguous base 
~~ Jands. ‘The Bureau found, and’ upon full and: careful review of the _ 


records. this, Department. concurs, that, Patterson’ S: preference: would 


— be satisfied by the. Tease of the southern portion of sec. 11, as above 


a indicated. Patterson. owns’ ‘only: a small amount of land. He: does 


- not at this time need more than the southern portion. of sec. 11 (which = 

-. furthermore has better grazing than the northern portion of sec. 11) 
... for the grazing of the small amount of livestock he now has.. His 
>. grazing operation. will be. adequately serviced from this. land, from 


: his owned land, and from the other lands he controls i in the vicinity. c | 
~ under: Federal. grazing lease, He has sufficient. finances ‘to conduct — 


as “a successful grazing operation. from these lands. _ There is insufficient. 


| ~ basis on the present record to award. ‘Patterson more than the’ southern doe. 
| portion of the sec. 11 land. here involved? ‘Furthermore, it may be 


ao pointed out that had the lease to Thorn been issued only, afew days — | 


- : sation; F Patterson would have been. unable to assert pany: demi ; 


ee 441 ‘Stat. 487, 448, as. ‘gimended, 46 ‘Stat. 1007: 46° Stat, 1628's 49" ‘Stat. 6765 “act of 3 
August 8, 1946 (60. Stat. 951; 30 -U. S. C.-see. 226), 


en Posvar v: Borland, “A-24403, -April 21,. 1947 (unreported). - 


. Hill. V- Williams and. Liddell, 59: I. D. 870 teat us end: A-2248, ‘April 8 30, 1947 1 (Motion ‘ 


- 7 for’ Rehearing). 


7 Florence A. Contin, BT. le D. 112. (1908) ; . ‘United States v. “Dayton, 23 L. Dp, 54 (1896). - 


“ed See Gercia-yv. Cameron, Ax24447, (Phoenix 078168), February. 14,1947; Myers v. Parker, 


— AH24165, January $1, 1947 5 “Jose del Castilla, 57 I. D.-190,. 193. (1941) 3 ‘Thomas H. Fee, 
-58:2..D.: 125, 126: (1942).; Ruth R. Maupin, A. 22925, July. 16, 1941; Alen. Liska, AS 23780, 


March 8, 1946; Charles D. Foo, A. 23661, October, 21, 1948 ; ‘SoUicitor’s opinion, 57 1. dD. 


G47, B57: (May. 11, 1942)... 
. 8 During. the: conferences: with Thorn: and ine. field exnmbier at the. time: of the: field 
ae investization,: Pattersen. had. offered. to y-coraproralse oe > dispute on. ese basie.. ihe ae 


Mie Sele ea. * ee PATTERSON UV. THORN aie 


- cgnter over Thorn’ S: cane since 5 thie anna is not. wadete to erick 
a lease on the application of a preference-right applicant where the . 


| application is filed: on. lands’ already* leased ® or offered for lease2® 


Thorn is, and has been for many years, engaged in the livestock — 
business, he is a qualified grazing lessee under the Taylor Grazing» 
Act, and he needs the northern portion of sec. 11 for his livestock | 


: _ operations. ~The Bureau should, therefore, have canceled Thorn’ Ss 
lease only to the extent necessary. to. satisfy Patterson’ s preference: | 
_ There is no basis in the record. justifying the cancellation. of Thorn’s _ 


lease in its entirety andthe issuance to him. of. a new 1-year lease. 
His lease should, therefore, have been canceled as to the lands awarded - 

to Patterson, and left intact as to the remainder under his original 
9-year lease. The Bureau’s decision is: modified accordingly. | 
_ It appears— that. the Bureau repeatedly urged the parties to come — 
to an amicable adjustment between themselves. Such. an adjustment | 

would undoubtedly. have been: followed by the Bureau: 31 The parties, 
however, have chosen not to do so but instead to. throw the burden 
of the adjustment. on the Department. The ‘Department’s comment 
on this type of dispute in the case of 7. S. and Clara. eso, 59 
I. D. 210 (1946), 1 is peculiarly applicable to this case: | | 


This matter presents to the. Department a controversy of ae type which is 


4 | becoming needlessly frequent. Neighbors each seek to lease the same public 


‘lands for grazing purposes. under section 15 of the Taylor Grazing Act (48 Stat. 
1269, 1275; 49 Stat. 1976, 1978; 43 U. S.C. sec. 315m). Unwilling to compose - 
their differences: ‘among: themselves they submit their claims to the competition : 
of the administrative proceedings established to. effectuate the act. Each vies 
in extolling his own worthiness and deprecating the needs and good faith of _ 
his neighbor. What is essentially a local matter between two. or three stock- 
men is then submitted to the deter mination of the Secretary, : 

It is the duty of the Secretary of the Interi ior to entertain the anariee and to: 
dispose of it as equity and the public interests may require (48 Stat. 1269, ‘12703. 
43 U.S. C. sec. 3152 ; 48 Code of Federal Regulations 160.20). The Secretary does _ 
not seek to escape or avoid this duty. ey every case does not call for: a ‘single. 


Ns 


° Clayton v. Miathun, A-24507, ‘December 81,1946, | - = ee 

- 10 See 43 CFR 160.11, as amended by regulations ¢ of July 2, 1947, on -seetion 15 | grazing 
leases. (Cire. No. 1648; 12.F. R. 4642). . 
~2In The Swan. Company Vv. Banzhef, 59 1 D. 262. (1946), the esurtmeat diuted: 


“* .* * the Department prefers grazing disputes. to be settled between the parties = 


by mutual neighborly agreement for an equitable and reasonable allocation of the 

it grazing range in the light of proper range-management practices. a bg ; 

In #. Glendon Culverwell, A. 24076, April 12, 1946, the Department stated : | 
ue ok, Essentially, this case is one which should have been settled ‘long aZo, “not 


by quarrels before the Department, but primarily. ‘by mutual agreement between the. 


- parties for an equitable: division | of the limited lands amongst themselves. ‘In all 
probability, had such neighborly division been: agreed to. by the: parties in this case, | 
the Department would have. confirmed it with leases accordingly. In cases like these, ~ 


the Department would much prefer not being compelled to rule on differences which the | 
parties: should have been able: to resolve amongst themselves. But if they: are unable — 


. to do. SO, . the.. ‘Departinent. must make a decision according to the . legal . rights and 
“ eqittable: considerations. of each ‘party and: with due: protection to the 6 Jegal. eighty ie 
- each of the oer parties _ can ee | | 
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clear. eidden Brenaeutiy. the ata is couteonted with 2 ‘situation where 
a number of. possible: divisions of the lands: in conflict will meet the requirements 2 
of the public interest and, so far as can be conscientiously determined, do equity 


as among: the contending. neighbors. Such solutions, while correct. under the we 


‘stockmen: concerned ; as would bé some other equally lawful and equitable solution | 
| effected by: ‘the stockmén themselves. “While the-Secretary will continue: to | 
settle these conflicts when they: are. presented to him, he cannot remain unaware 


that, as contemplated by the rules of the Department, (43 CFR 160.21), a sub- 
stantial proportion . of these: controversies could well be resolved by neighborly 


| under standing among ‘the competing stockmen as to the Tost satisfactory 
‘division of the desired grazing lands to be applied for by each of ‘them. Of. Joe 


| oe Hooker and Steve Villareal, A. 24254, . February. 26; 1946 (unreported). 


In view of the relationship between the competing claims or Pat- 
_-terson and: Thorn, and in view of the necessary expenses which Pat: 
terson must incur in’ complying with the Bureau’s decision that he 
_ yéimburse Thorn for ‘his fence or reset it, the Department i is of the 
_. opinion that Patterson’ s lease should be isstied to expire at the same | 
time that Thorn’s 9- -year lease will expire. ‘It is suggested, however, 
that if the decision made‘ by the Bureau, : ‘as here modified by’ this 
Department, is: unsatisfactory to the parties, they should endeavor: 
to arrive at a fair agreement on any other division: which may then 
be submitted to the Bureau of Land’ Management for appropriate 
modification of the existing leases. Unless the parties. come to such 
an agreement, the division made by the Bureau appears to i the best 
solution to the dispute and will be allowed: to stand.’ : | 
‘As herein modified, the. decision of the Bureau i is affirmed, ‘and thé | 
case. is.remanded. to the Bureau for issuance. of the, leases, as here 
- prescribed, after the matter. of the reimbursement for, or resetting of; _ 
| the fence is determined i in. accordance with the Burean’ S decision of 
7 es 19, 1946, | ’ te dies 
: 10, Grrarp ere eee Os 
Assis tant, Oe ere etary. 


| BIG. HORN COAL, comPANY, “APPLICANT © | 
_ SHERIDAN-WYOMING COAL COMPANY ET AL, PROTESTANTS _ 


7 A-24645 © M otion, fon Rehearing decided. J aly 29, 1947 


= otion fort the , Bevereise of: Supervisory J Power decided 
ee es » October 22, ese oe 


itimeral Leising Act_Coal Leases... eee Bs ee “Hout bod giticatecy 


“The policy. of. the. Départment. ‘against the: jssuance Ot: ‘Coal. feases. 1 in, ene | 

. absenee, ofa showing that. an: additionat-coal:mine is:weeded and: ‘that: there 

ae : isan actual need ‘for coml which’ cannot: ‘otherwise: be: ‘réasotiably , met,’ is 
“* = not applicable ‘int the’ tase Gf an’ ‘application for ‘the extension. ‘of ‘an. existing : 
‘mine > from non-Federal to Federal land where such mine as of. ‘the time ‘of 


| PLN RGGI NT BIG BORN COAL COLT TR Cer Pe 
. ae | _ g dssae shes | eee Bi iodiss ee 29) 194 2 s | Benn LeD se " aphie ae gatas! ae e 
ithe i issuance sof the proposed lease hag been ii in. sdécesstal operation. for, a num- 


_ ber of years, mining: and disposing of substantial quantities: of. Goal extracted | 
"from padierear non-Federal lands. | ier ov 


MOTION FOR ‘REHEARING | 


On gn 10, 1947, the Department approved ai dorian: of the Bu- ? 
reau of Land Management, which dismissed the protests of Sheridan- * 
‘Wyoming Coal Company and others against the granting of the ap- | 
plication of the Big Horn Coal Company for a coal lease for certain 
lands in Wyoming. A motion for rehearing. has been filed by Sheri; 7 
dan-Wyoming Coal ‘Company, | Coal Producers’. “Association — ‘of 
Washington, Montana Coal Operators’ “Association, Utah. Coal Sect 


- Operators’ Association, and Colorado and New Mexico Coal Opera 7 


tors’ Association. | : 

The record in this Laotian is relatively dlumindie.” “Before. the 
protests. were dismissed a hearing. was held. Numerous exhibits, af- 
fidavits, and counter-affidavits have been filed touching upon the de-. 
tails of ‘innumerable matters, some of which are of questionable rele- 
vance. The entire matter, however, revolves, as all seem to agree, 
around the. application of the ne regulations, of the ee 
ment : 


The Gener ii Land Office? will Pn favorable, recommendation that leasing 


units be segregated and that. auctions ‘be authorized only in cases where there 


has been furnished a satisfactory showing that an additional coal mine is needed 
and that there is an actual need for coal which cannot: otherwise be aprons Z 
met. [43 CFR 1933.) se Pa. he ees 
~ In: ‘essence, the protestants moving foe reheating contend that: this - 
is a case where a new coal mine has been opened which proposes to 
supply bituminous ¢coal-of a type, quality, kind, and size which will . 
tend to supplant in competitive market areas the coals which ‘they | 
have been. shipping. The applicant. denies. this and: asserts that it — 
has a mine in operation and merely: seeks additional lands 1 In: order | 
; that i its mine may not be forced to close for lack of coal reserves. 


“The present operation of the applicant is s conducted on sec. 36, T ae 


éwned by thie State of Wiomine. In 1941, side sees Broeured from a 
the-State a coal lease for sec. 36. Through. a stripping operation em- 


ploying a tractor and. scraper, Turner produced a modest tonnage, 


some of which he hauled in his three trucks to the truck tipple of an-, | 
other mine for sale to truckers for resale, and part of which he hauled’ 
directly. to nearby. consumers.. In December. 1942, the tractor ‘and. 
other equipment of the Turner mine were: destroyed by fire and when — 
Turner was ‘unable. to meet. his ‘commitments. to.the Stats, | his Tease 

- was terminated. | 7 ener 


Now the Bureau of ae Management. 
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hereafter, on ee 2, 1943, oe persons ‘interested. in the Big 
Hom Coal Company prociwred. from the State a coal lease? On De- | 
cember 18, 1948, the prospective Big Horn Coal Company, then being — 
| incorporated, filed an application for a coal lease of certain Govern- 
_ ment lands adjoining sec. 36, and on December 21 submitted. copies of 
its articles of. incorporation, showing it had come into existence on 
‘the preceding day. On aes 24, 1945, the Company applied for 
additional lands. 

~The Big. Horn Coal coping sor aneneea production in sec. 36 
in February 1944, with 390 tons. This was followed by 34 tons in 
March, no. tonnage in April,.and then a constantly mounting ton-' 
nage toe the remainder of the year, so that total production for the 
year 1944 on a run-of-mine basis totaled 107,201 tons. For. the year 


1945, its production. jomped't to 264 {722 tons, and in 1946. it reached aon 
Ee 483, 576 tons. 


_Harking back to és events of Deciber 1943, the rudtsseants cite. a 


the quoted departmental regulation, They secant that Big Horn -_ 
‘started a new mine on sec. 36 with the full knowledge that the coal ns 


deposits were inadequate; that the: Company merely used the lease 
on the State land for the purpose.of avoiding or evading the clear | 


 intendment of the departmental regulation. Big Horn, of course, 


takes the position that it assumed the operation of an existing mine 
and filed its application with the United States for the purpose of - 
- acquiring additional deposits to serve a mine already i in existence. ~ 
Without attempting a definition. of a mine, it seems clear that Big 

| Horn did not: simply continue the operation of the Turner mine. . In — 
essence, a: new mine was created. Whereas the Turner mine had an 
insignificant production, sold mainly to truckers over the truck tipple , 


of another mine, Big Horn launched. into large. production, installed e 
_ hew and modern equipment, including a large fleet of trucks for haul- _ 
= ing coal to rail- loading facilities, and constructed a new highway from 


its pits to a rail siding where it built a tipple capable of handling its 
tonnage for rail shipment. The Turner mine had served small local 
consumers and truckers who operated. within the economic limits of 
the truck haul; but the Big Horn mine converted to shipments by 
_ rail and served ares consumers of coal at distances far beyond those — 

which could be reached by the trucked production of the Turner mine. 


, 2 The lease Tan to the Big Horn Soreecuckion Company, because the Big Horn Coal 
Company was still in process of forma Hon. AS soon as it was formed, the lease for § sec. 36 
- Was assigned toit. | ; 
. 3} These tonnage figures. were ‘obtained from reports filed by Big Horn Coal Company in 


the Tegular course ‘of its business with the State Board of- Hqualization of Wyoming... 
' Copies of the reports for the calendar years 1944 and 1945 comprised part of protestants’. 


- exhibit 3,.introduced at the hearing. - A certified copy of the return for the calendar year: 
1946 was: furnished to- the Department directly: by the: ‘Board at the i eanest of the . 
applicant." oe, = ze , 


July 29, 1957 


7 True, bot Gueione: ‘were of. the gtnippink variety: ae both oe. oe 


~ conducted on the same. section of land. “But it is clear that the Big | a 
Horn. operation was not a continuation ‘or mere. exparision of: the 
Turner 1 mine, either in terms‘of: law; téechnology;: or of economics. The. ae 

- Big Horn mine, a large railshipping operation with new, modern — . 


: _ equipment, happened to undertake production 6n the sathe land where an 


formerly there had been’a relatively tiny. operation which. shipped its 


modest tonnage to those who would buy or burn its proditct 1 in the | 


- | vicinity. It does not appear that the size, whethods of mining, equip-- se 


ment. used, mode of shipment, or constiming areas served were in- — - 
fluenced by the happenstance that, the Turner mine had orice operated oe 
on the same land. In these: circumstances, it Gannot be gaid ‘that the 


oie Big Horn Coal Company did not open a hew mine on the State land. . 


_ Thus, if consideration of this matter were to be limited to the events © : : 
of December 1943, it would follow that the bis alia lease would oF : : : 


- issue. f 
Thus to liinit corisideratiois of: this case, however, would bet to. oe 


ayente: subsequent to’ December 1943. “The facts ate. ‘that. ‘Sitce Des 
. cember 1943, without encroaching on Federal lands, the Big Horn | Ss Tae a 
Coal Company has successfully opened. a large mine and. built.a busi- 
ness of some proportion. To issue the lease as of today i ismetely to 
7. permit the continuance of what events have demonstrated conclusively ea. 
~ to be a. large, going business. - It would. accommodate the: ps tg a 


- of an existing mine which is running out’ of coal reserves. a 
-~ Such an application would not fun counter to the regulation: quoted : 
above. The leading case interpretative of the regulation, and it has 


_ been strongly relied upon by the protestants at-all stages of this pro= ; one as 
ceeding, is Car? 7. Olson, 59 I. D. 207, decided March 95; 1946, re- 


: hearing denied December 19, 1946.. Olson had applied for a ienae for 


certain lignite‘lands. An investigation: revealed that Olson. proposed 

- to open a new mine on Federal lands to. supply | a market already ade- 2 
quately served by existing mines. In the course of its decision which - 

denied the application, the ee asteced noted that the quoted regu- 


~ lation was based on_a ! “policy _ * * founded in the long economic — 


history of the coal industry and the dread effect. of that menacing -_ | 


‘i . history upon the public interest.”.. Both the public interést in the _ 7 a 
> Inaintenance of 4 healthy bituninons: coal industry and the interest’ nae 


. of the Government in the conservation | and fruitful exploitation: of - ice 


L its mineral properties were cited as reasons for ee the policy. oy 


ee behindi the rule. And Olson’ 3 application | was rejected. - ns he, 
But the Department was also careful to note that its poubian ag te Page 


. the proprietor of coal deposits on the public lands is nota dominant | 


one in the control of the industry.. However sagacious the policy. of o . ae 
ane: Department | in’. he :Misposition.. of. such, coal deposits, it cannot a. Oe 
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| through this method sions enable the andusteyy to elude the press of 


~ natural economic forces.” In: the Olson case; as in-cases which have’ 


followed it,* there was no: “question. concerning .the expansion of. an: 
existing, operating, going mine: In-none of those cases had there been. 
any’ substantial- investment: made. in: ‘connection with’ operations. on 
non:Federal lands- None of them: involved a: situation where, ‘under 
leases; issued: by .a State government, a mine operator had: obtained 
markets, acquired-customers, and established valuable good will, -wheré 


machinery and equipment had, been: acquired and‘were being: ‘ined cura. 


rently; in the business of mining a large tonnage of bituminous coal. 

.Thus,--while:the Department in the. interpretation. and application. 
of, its regulation has éndeavored.to. prevent the creation of conditions 
of excessive competition, it has not undertaken to remove competition 
_ already: established. .To do so, asin this case, would'result in the loss 
- of andividual investments in-the-mines to be closed: It would drivé 


“amine out of business not because of. poor management, or high cost: 


of operations, or inability to meet competition in the market. place; 


+ but because successful conduct of its business forced ‘it to turn to | 
-.. Federal lands for additional coal reserves:~:There is no good reason: 


_. why the operator whose: mine is on or. adj acent to federally owned. | 
- lands should ‘for that reason alone: be “placed at a disadvantage in: 


_» conducting and. maintaining. his business, or,. conversely, . why the 
- operator of one mine should be. accorded: an’ advantage over another © 
“... operator merely because,-as-a ‘consequence of successful operation, the 
_-. latter needs coal deposits of the.United States, As stated i in the Olson | 
‘ease, .-the Department. will endeavor to prevent recurrence of the: 


5 priser. 


_ devastating economic conditions which have characterized the bitumi- 
nous coal industry in the. past, but it. will not do so.at the expense of © 
~ the peDiTaNy, termination of a lawful, going, useful business. enter- 


. Further, the purpose 50F this aa 1S to: nests in sapinig 3 in petalions 


mines already in. existence. .To apply the rule as proposed by prot- | ; | 


estants would ‘certainly and definitely close the Big Horn operation.: 
On. the other hand, to grant a lease to:Big Horn leaves open the pos-: 
sibility of continued existence of both the Epp and its peer 
competitors. 6 eee : —} 
.. The motion for: rehearing i is. denied: gee a 

3 Dae Aa a i : - Oscan L. Coase. 
ee Seoretary. 


MOTION FOR THE EXERCISE OF SUPERVISORY POWER - eae 


On July 29, 1947, ‘the. Department denied: the. motion:-of Sh eidan- 
| Wyoming Coal Company and others for a ‘rehearing of a decision of 


ma “esee Lyman. Ray. Coz, A-24405, ‘september 8. 1946. (unreported) ; 3 alee: Maneotes, 
a>, A-24489, March aa 1947 i Aeneporea: Frank b Lilly, A=24582, June’3, 1947 sunesported) 


MEE. ° “BIG: HORN. COAL GOR. sre > DE 
eee ae mA October 22, 1947 | a ee 
the: ‘Bureau BE. Land “Management, ‘approved by. the Depa cnenkss on 3 


- April-10, 1947, which dismissed its. protest, against the applications 


of. Big Horn Coal Company for. coal leases, on certain lands” in 
Wyoming. 


-  .. The. facts, are eee forth. at lebatt in ‘the ees ae April 10, . Re ha 
4047, To. summarize them, Big, Horn. Coal Company obtained, in 
December 1948, a coal lease from the State of ‘Wyoming, covering . 


_ certain lands owned by the State. At about the same time the Com- _ 


i pany filed. an application. for a coal lease. of adjacent. Federal lands, aoe 


and later filed a second application. for additional | adjacent. Federal | 


lands, -Sheridan-Wyoming, joined by numerous others, protested. the fe, 


lease applications on the basis of the following regulation: 


The General Land Office? "ayill: make favorable ‘recommendation that ipaaiie 


units be segregated. and. that auctions be authorized. only . in cases where. there. 


has been furnished a satisfactory. showing ‘that. an. additional coal. mine is. needed 
and that there is an actual need for coal which. cannot otherwise | be reasonably . 
met. [43 OFR 193.3.]_ es | 7 hist 
‘The departmental decision of J aly’ 29, 1947, peered that Big? Hor ‘ 
Coal Company “has successfully opened. a, large mine and built a busi- — 


ness of some proportion. .To issue the lease.as of today. is merely to 


permit the continuance of what events have demonstrated conclusively — 


to be a large, going business. ” The decision. concluded that “the.De- ~ 


“partment will endeavor to prevent recurrence of the devastating e@co- 

nomic conditions. which. have characterized the bituminous coal: 
industry i in the past, but it will not do so at the expense. of the arbitrary - 
termination of a lawful, going, useful business enterprise.” 

The motion for the exercise of supervisory power asserts that there 
exists an exigency demanding the exercise of such authority, and in. 
support thereof recites the importance of a departmental interpreta- “s 
‘tion of the quoted regulation favorable to. the position of the prot- 
estant. But the same ar ‘gument: was ‘presented to the Department i in 

the motion. for rehearing and was fully considered at that time. 


Sheridan-Wyoming also. contends that Big. Horn Coal Cac a 


should have been aware at the time when it. applied for a State lease — 


that the coal reserves on State lands would be. inadequate and that 


Vig the availability of coal on the adj acent Federal lands would be shortly ss at 


| required if Big Horn Coal Company were to remain in‘business. But _ 
this is hindsight. . The period of ‘time which would be required by 


_Big Horn to exhaust coal deposits on the State lands could not have. - 
"been foretold in December 1943, because at that time the Company | i 


chad no production history and no established outlets for its product . _ 


upon the basis of which could.be estimated the annual tonnage oe | 
ih could a and sell. 


. 
a 


Rg a Now the Bureau of Lana ¥ tasasian ent. 
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The protestant. also cotiends ‘that 3 it 3 is s losing pastes i its: new 


oe : competitor and cites the number: of shifts it lost. during the first 7 
- months of 1947 because of a. lack: of- market for its coals. ‘Sich s 


- st atistics, while | no doubt accurate, are at‘ best inconclusive.’ The coals 


* : produced by Sheridan-Wyoming and'by Big Horn are sub-bituminous, ee 


| high in moisture, and almost wholly, lacking in ‘stocking: ‘qualities. 


7 Because of these factors, consumers: of this type of coal customarily 


: obuy. it. for ‘immediate. constimption and not for storage or reserve — 


= purposes. “As’a result, mines producing this sub-bituminous coal are ~ 


2 ‘unable in normal periods to maintain steady production throughout oe 


| ‘the - year, but, on the contrary, they may even be compelled to close 
“their operations during the hot months. © Customarily, they produce 
at: substantially less than. capacity during the warm months of the — 


year: No evidence ‘is “offered ‘by Sheridan-Wyoming to distinguish — 
» . ‘between shifts lost as a consequence of its normal production pattern —s 
7 and those which. may be lost by reason. of the competition as may ‘be. 

| ~ offered by Big Horn. Coal Company. ‘Sheridan-Wyoming dees show __ | 
that its annual production i 1s declining from the extraordinary peak 


> Gg attained. during the war years. It is noted, however, that fromthe 


period 1931 through 1941 the Company : at. no time attained an annual - 


production in excess of 600,000 tons.?° Nevertheless, its production 


_. for the calendar ‘year 1946, of 828,269 tons, indicates that it has thus _ 


a far fairly withstood . any competition which it might have been offered _ 
by Big Horn Coal. Company. And the prognosis made by Sheridan- ; 
_ Wyoming as to its own future is at best hypothetical. Such a fore- 


oe cast of the probable future production ofa single unit in the bitumi- 


nous coal industry necessarily depends for its accuracy upon fortuitous 
concurrence of numerous economic factors and. the reactions of pean’ 


on customers to conditions not yet.in existence. 


‘Sheridan-Wyoming states that, in reliance upon the sea from 


ge competition offered by the quoted regulations, it has made investments a 


ae “- _- In mining equipment amounting to well over 1 million dollars. Yet, 
|. the affidavit of the iene of the. ‘Company, dated: pation 3 24, z 
a 1947, discloses— 5 os | 


# OK a true history of ‘the indebtedness of, the Sheridan-Wyoming Coal i” £3 - 


| Cae Ine: 


~ 'Phe Sheridan- Wyoming Coal. Company, Ine,; was organized tinder the tees’ of a3 


‘the State of Delaware as of January-1, 1920. At that time: there was authorized 


—- and issued First Mortgage Bonds, in the amount of $8, 500 ,000. 00: bearing 7%. : 


og July, a 1997, all of the Debentures were. paid off with the. exception ‘of: 


- $1,760,000.00, for which Preferred Capital stock was issued to the holders of 
‘the debentures, As of July 1, 1927, the First. Mortgage Bonds had: been retired: 
down to $1, 738 ,000. 00. AS of. yay 1, 1927, a new First Mortgage: Bond : issue- was. 


ee 8 "The exact icanages: are ‘tabulated by years on page 73 of the bilet of protestants tn. ms ex! 
= support of their motion for rehearing. =? iy! 


Se sok OS  eOelober ae, 1951 , Ge phen 
: daduinoviocd aad issued in thé: amount ‘of $3,000, 000; 00. bearing 6% interest, One 


> 20f this amount, $1,733,000.00. was used to pay off-$1,783,000.00, which was ‘the © : ; 
- balance of the old ‘bond issue not yet retired. The balance of the $3,000, 000.00 : 


was used in the ‘purchase of. new. machinery for the further mechanization of : 
the Company’ s mines. This $3,000,000.00 First Mortgage Bond - issue. was paid i 

off in monthly instalments’ ‘during the period sa 1, 1027, and duly 1; 1945, on , 
which daté the last instalment was paid: : , . 


OA further affidavit: of the same officer gives— ae 2s } | 
. + * op complete statement as to the advances made to ‘Sheridan-Wyoming : 
Goal Company, Inc., by: United. States Distributing Corporation and The Pittston 


Company in all the years from January” 1, ae, “down. to: the. present: time, ‘ 
nae, eee : : 


; ", United tates’ Distributing Corporation. | 


Amount * Paid 


| java: i, $9002. ce oe ya - $56, 250,00 August 3, 1920 

December 28, 1986 -—------+--4-2----- | 22, 200. 00 0 December 31, 1988... 
The Pittston, Company | | | & fs 
October 28, 1930._._-...-2.2.------- $109, 000. 00 “April 25, 1932 
April 25,. 1080 sacks ae oe 55, 000..00° July 23, 1932 - 

_ July 23, fA) a cae ek PE gE 55, 000.00. December 31, ‘1982 a 
October 21, 1982..-.--.-.-----.2----- 55, 000.00. “December 6, 1937 

~ December 29, Dk ae, Ste ita tenn enen 21, 000. 00 October 26, 1935. 


Tt thus appears that substantial” portions. of the investment in the © 


} Sheridan-Wyoming operations were made long prior.to 1934, the | , 


date of the regulation. | Furthermore, even if the regulation | were 
to be interpreted as broadly as Sheridan-Wyoming desires, the Com- ~ 
- pany would still face the risk of competition from mines opened and oe 
operated exclusively on non-Federal lands. ; | 


It is also suggested that the Department's, interpretation. of. ve ecech 


: regulation in its decision of July 29, 1947, will encourage. evasion 


| _ of the regulation by those who will seek to extend their mining op- - 
’ erations onto Federal. lands. from a mere foothold on non-Federal — 


- jands. But the decision: of July 29, 1947, carefully described the 
large, going business enterprise established. on the State land by 
Big Horn! The very competition of which Sheridan-W3 yoming | 
complains 1s evidence: that. Big Horn has secured more than a mere 


foothold in the industry without the use of Federal coal reserves. 
- What the decision would be were a case presented where.a new mine —_— 


opened on non-Federal lands, with. inadequate reserves to enable it 
either to exist for.any period of years or to establish a position ‘of 
importance in the industry. through. successful mining and sales — 
of its coal:in relatively large volume, : As not a matter for determination. 
in this proceeding. | ae ee eee ae. 


For photographs . and a detailed dedeription of. Big ‘Horn's mining techniques: and _ 
saipmenss See “Coal. Age” len ; October re PP. 102-106. . , 
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_ All persons interested in this matter have had abundant oppor- 

_ :tunity to present their facts and arguments. in writing. - Sheridan- | 

: “Wyoming: and Big Horn have taken full advantage of this oppor- 
_tunity. In addition, a hearing attended ‘by both Companies’ was | 
‘conducted by the Under Secretary prior to the original decision in. 
_this.case. The record-appears to be complete. A further hearing - 


- would adduce only cumulative matter. - - Accordingly, the request, of 


| ‘Sheridan- Wyoming for a hearing on its motion. for the. exercise of 
. supervisory power is denied. 3 . 
The motion for the exercise of supervisory. power is denied. cobb | 


33% Crowther, 46 L. D. 473 (1918). 


J. A. ‘Bive: ee 
Baresi, 


| UNITED STATES GYPSUM COMPANY | 
: A-24508 | Decided July 30, 1947 


2 Mining Claim—Lode Claims—Placer Claims—Dimensions of Deposit, 


- Neither. the width of: the deposit nor its sedimentary origin is determinative 
_ . of whether a mining claim is of placer or lode character. If it is a vein . 
or lode of rock in place bearing valuable mineral, it is a lode}. if of some 
other form of valuable mineral deposit, such as Scattered particles of gold 

5 found in the softer covering of the earth, it is a placer deposit. | 


Mining Claim—Lode Claims—Placer Claims—Gypsum. 


Gypsum rock in place lying between two persistent beds of limestone, which. 
‘in the circumstances are taken as the hanging and footwalls of the gypsum 
_ deposit, is to be located as a lode rather nate a pee, claim. 


APPEAL FROM THE ‘BUREAU OF LAND MANAGEMENT 


le The. United States Gypsum Company has applied: for ee for 
the Nevada Placer Gypsum mining claim and for the West Nos. 1, 
2, and 3, lode mining claims. The ‘three lode claims are within the — 
exterior boundaries of and were located subsequent to the placer claim. — 
The Bureau of Land Management ordered: the applicant to show — 
cause why the application for the lode claims should not be ‘rejected. 


and the entry for the entire area patented as the Nevada Placer aS 


Gypsum mining claim. -As grounds for this decision, the Bureau — 
stated that the deposits of gypsum involved:in the lode claims are _ 
as wide as each of the lode claims, and in addition that they @ are of | 

| eae) png: oe z-applioant. has appealed.” | 2 ee 





. | 2 1Tt filed, as well, a response to the order to show cause. The substance of the response 
has been considered ane with its appeal in arriving at this decision. 


Ate age 


24] - es aE UNITED ‘STATES: ‘@YPSUM. co. ian ; eT Sle _ sil 
| S | oily 80,1990 


No o cases have been found to. indicate that, nor is there any reason 


apparent. why, the ‘width ‘ofa mineral: deposit: is ‘determinative of 
_ whether ‘itis a lode:or placer... ‘Lindley on Mines (3d ed.) sec. 294. 


_ The fact that the deposits involved in these lode claims are sedi- -— 


- mentary in origin is immaterial to the determination of the question | -_ 

_ whether the deposit exists in lode or placer form. Harry Lodé Min- -— 
ing Claim, 41 L. D. 403 (1912). ‘The critical. test is the manner in : 

which the deposit occurs rather than the origin of the deposit. If 


- the discovery is of a vein. or lode of rock in place bearing valuable 
mineral, a lode location may bé sustained; if of some other form — 


of valuable mineral deposit, such as scattered particles of gold found ~ 


in the softer covering of the earth, a placer location may be sustained. | 
Cole v. Ralph, 252 U. 8. 286, 295, 296 (1920). " 
In this case, although the structural geology of the land included in — 
the mining locations is largely hidden by alluvium, exposures of lime- 
‘stone on one portion of the tract, supplemented by an exposure of a 
- bed of limestone on the east side of a quarry situated on the West No.. 
1. lode location, show plainly that the gypsum deposit for which lode 
patents are sought lies between two persistent beds of limestone which - 
outcrop on the slope of the mountain. These limestone ledges, which 
have been exposed by erosion of the softer gypsum deposit lying 
between them, must be taken as the hanging and footwalls of the 
gypsum deposit. -A limestone exposure on. the east side of the quarry, _ 
which is situated about midway between the two ledges, indicates that | 
_the surface exposure of the gypsum on one portion of the tract is the 
crest of a steep fold, and that the full width of the fold represents 
twice the thickness of the. gypsum vein as measured at a right angle . 


. to the tip. Outcrops of limestone on the other lode locations as ex- 


posed by erosion and by open cuts and trenches, excavated by the ap- 
| plicant, show definitely that the gypsum beds occurring here are stand- 
ing at an almost vertical angle; that below the disintegrated gypsum 
appearing on the surface the gypsum rock is in place occurring be- 
tween definite limestone walls; and that the gypsum beds take on all — 
the aspects of veins. In the circumstances, it is clear that the deposits _ 
described are to be located as lode rather than placer claims. Cole ve 
| Ralph, SUPTa 


‘The decision of ihe 3 Bureau of Tana Management i 1s ee ae and - 


. the case. is remanded for disposition of the question raised by the ap- 
 plicant as to the sea aka width: of lode claims: in the particular: 
7 circumstances of this case, a 


“Oscax i Onarseaii,” Ss 
Under ee 
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"MINERAL LEASING ACT _ 


3 Submerged Lands—Continental Shelf—-Oil and Gas Leases. , 4 


The. Mineral. Leasing Act: ‘of Webruary. 25: 4920, ‘as amended (41 ‘Stat. 437: ae 
. 80 UO 8. 'C..5ee.. 181. ef 3eq.}, does ‘not’ authorize the issuance of oil and. was. 
* Jeases with. _respect. to the submerged lands below. low. tide off | the coasts 
. of the United States and outside the inland waters of the States. 


| M-34985 ° a ae = ~ a a = a | Aveusr 8, 104T. 


To THE: eueaeiae: _ | | . 
You have orally Raed: my opinion on the. qienes Sate the ; 
Mineral Leasing Act of February 25, 1920, as amended (41 Stat. 4375 _ 
80 U. S. C. sec. 181 ef seg.), authariaes ihe issuance of oil and ae: 
> leases with respect to the submerged lands below low tide off the coasts. 
~ of the United States and outside the. inland waters of the States, This 
question arises by reason of the fact. that there are awaiting disposi-. 
tion in the Department a number of applications for oil and gas leases 
in submerged areas of the Pacific Ocean and the Gulf of Mexico below 
: low tide.and outside the inland waters of the adjacent States. - 
-On September 28, 1945, the President issued Proclamation No. 2667, “a 
announcing that the “United. States regards the natural resources of 
the subsoil and sea bed of the continental. shelf benéath the high seas: | 
_ but. contiguous to the coasts of the United. States. as appertaining to- 
the United States, subject to its jurisdiction. and control.’ » (10 F. R 


12303. ). And by: Executive Order No. 9633. of the same date, the re- 


- sources of the continental shelf were placed under the jurisdiction and — 
~ control of the Secretary of the Interior “for. administrative purposes, — 
pending the enactment of legislation in. regard thereto.” (10 FR. 
~ 12305.): On June 23, 1947, the Supreme Court held in Vncied States _ 
v.0 alifornia, 382 U. 8. 19, 38, that the Federal Government has para- 
mount righta 1 in and power over the 3-mile marginal belt along the - 
coast, “an ‘incident to which is full dominion over the | resources of the. 


- : soil under that water area, including oil.” 7 a 
The answer to the question submitted by you turns on the ones aes 8 


tion of the following portion of. section 1 of the Mineral Leasing A Act, 
Z as amended :* _ ne pe | 


That deposits of ean Hoven Saline = sexeulniit® oil, oll shale: OL: gas, : s,.and 


lands containing such deposits owned by the United States, including those in 
oS national forests, but exqluding. lands acquired under the Act known. as the 
Appalachian Forest Act, * *~° and those in incorporated cities, towns, and * 


Villages and in national parks and monuments, those acquired. under other Acts’. 
subsequent to PeDeuaTy. 25, 1920, and ands within: the. naval a ‘and. oie: 


og : Fey > 
oS EAE Bi 


1 The language quoted.; 4s. eam the amendatory act of August & 1946 (60 Stat. 950, sec. Mt. 


dy. ST's” inno ‘material respect Gacrene from that used in, the ong nal 20 act 
_ Stat. een: . _ 


a a “MINERAL: LEASING AE a ne o pa 
Pb 2 . wy Se = August's, 1947 a re ea ar ae 
, : shale. reserves, except: as hereinafter provided, shall b be subject to ueposition in ee 
the form and manner provided. by this Act *” = - * ie ae : 
3 _ Iti is conceivable that. some of the submerged. land areas aa ineoile 
. may tum out. to be in one of the categories, of Jands expressly, excluded — 


ee arnt Beer hex 


from the provisions of the Mineral Leasing Act. (e. 5 “91 naval. petroleum: . aie 
reserves). _ As to them, of course, no problem will arise. : In the meu of 


-however, this. will not be the case. 


With regard to. the submerged lands ¢ and paper es that : are, 4 es 


not expressly. excluded from. the provisions of the. act, they. appear. ‘at, i. 


first glance to be included i in the phrase “deposits, Re rate el lands, — 


containing. such. deposits owned by. the United States” asloa above.: a 


However, the: Attorney General has held that this language i is: limited” a 


In its. application. to: the “public. lands” ‘of the United. States? prin-. | 

4 ccipally by reason of the ‘presence - of the: words ‘ “public: domain” i inthe 
title of the act. -Therefore, the Mineral. Leasing. Act-is.a. statute — 

providing generally for the disposition of “public lands.” oe ae 

Land situated below high watermark has: not’ been. regarded here: a 

| tofore, as included in the term “public lands.” * For this reason alone, 


i. ita may. be: concluded that. the Mineral Leasing Act does not apply to ia 


; | the submerged. lands, as they are, of course, below. low. tide. In fact,. = : 


in the Government’s brief i in the. C alifornia es case, the Attomey General ; : 


“$0. argued (p. 195). 


Apart from the veasoning audited en the Mineral. Toe 


Act, like other general public-land laws, applies. to any. particular a | . 
aa category of. lands only if Congress. has indicated that, such lands. are. 
held’ for. disposal under it.? For the reasons that: follow, I do not 


ed believe that Congress. has indicated that the submerged coastal lands os 
| are held for disposal under: the Mineral Leasing Act. ss 
In. one | aspects the act, is. clearly: inconsistent with any assumption 


: provisions: that lands affected by it are to. be surveyed ‘and deconbed : 
by the legal subdivisions of the public-land surveys,? and the public- 


land enti have not heretofore extended ig high ¢ tide. 


> & 240 On. “Atty. Gen. 9 ‘aeaty; : “BA Oo Atty. Gen, 171 (1924); * gee Dp. “195, Government's 
brief, United States v. California, United States’ Supreme Court (Original No. 12), 
_ #The words “public. domain” appear In the - ‘title of ‘the ‘aniendatory. act: of August: 8, 
1946, as well asin the. original act of. February 25, 1920.. co 
m4 4 Barney -v. Keokuk, ‘94 U. Ss. 324, 838 (1876) ; Manin Teenie Dawe Co., 453 U. g. . 
273, 284 (1894):;, Frederick A. Curtiss et al., ‘General Land: Office: decision, September Lay. -. 
. 1934; affirmed by. Department February -7, 1985, A~18167. unpublished). | 2 


5 See Oklahoma v: Pexas, 258 U. S 574, pete ale (1822); West ve Work, ya Br (2a) a8 oo 


(1926); cert, denied 271.0. S: ARS: . og cae ae 
# Oil and AS, Secs. 13, and 14,. 44 Stat, 441, 442; 49. Stat, 675, ‘676: 80 U., S. c. Bee. 203); as 


Ot shale, 30°U."S: C.'sec. 240; phosphate, 30 U. 8. e S00, BID sodium, 80 U. s. C. ‘sec. ea | 


- 262; potash, 30: Ue 8, Cc. Bee, 2S, . if PELE YEIGD UA tg 


7 Barney. v. Keokuk, 94 U.S. 304, 338 (1876); Mana y, " Besoma: Land 0, 153 U. S. 2 
278; 284 (1894) Manual of ‘Thstruetions, | Survey’ of ‘the ‘Public’ ‘Lands, Department ‘of 
: Interior, 1980 (Reprint. neue LD. 5 Prank, Cds 1 a a ney 869. ee 
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_ Furthermore, as ‘the Court said in ‘its opinion In the California case, 7 


“the record plainly demonstrates that. until the California, oil issue 


= began to be pressed i in the thirties, neither the states nor the Govern- _ 


~ merit had reason to focus. attention on. the question of which of them 


-. owned or had paramount rights in or power over the three-mile belt.” 


> (P. 89.) ° No suit: was: brought: by the Federal Government: ‘until May . 


. "99. 1945, when an action was brought by the United States against the : 


| Pacific Western Oil Company i in the United States District Court for’ - 


. thé: Southern District of California. ‘That suit was thereafter dis- — : 


s missed by the Government at the same time that. it filed the original suit. | 


against California i in the Supreme Court on October 19, 1945. In the ~ | 


 Jatter: suit, the Government took the position (brief, p- 70), and the: 


7 Court i in its opinion agreed (pp. 37, 38), that'the case judicially raised - 


the issue of Federal versus State. ownership for the. first time. -‘There- 


fore, until the Court decided the casein favor of the United Stateson 
June 23, 1947, no one could have known with any degree of certainty — 
i whether the Federal Government or the States owned this vast. area’ 
of coastal submerged lands. Consequently, i in the absence of evidence — 
_. to the contrary (and there is none), we cannot’ assume that Congress _ 
a intended on February 25, 1920, and August 8, 1946, the respective — | 
- dates of the original Mineral Leasing Act and the amendatory act, to 


address itself to these submerged lands when it used in section 1 


of the act general language indicating that the act was to be apphieable A’, 


. to“lands * * * ‘owned by the United States.” 


2 Congress recently enacted the Mineral Leasing Act for ‘Acquired pe 
tas Lands (act of August 7, 1947, 61 Stat. 913). ~The “Acquired Lands” - 


which are the subject of the act are, so far as relevant, defined in sec-. 


. | . ~ tion 2 to “include ‘all lands heretofore or ‘hereafter acquired by the ae 
United States to which the ‘mineral leasing | laws’ have not been ex 


_ tended -* * *.” Inthe same section, the term “mineral leasing 


laws” is ee to include the act of February 25, 1920, and all acts 


7 amendatory. of or supplementary to it: Itis significant: that while this 


legislation - was being considered in the House: (as H. R. 3022) ,1t was 


2 amended « on July 23, 1947—a month after the decision of the Supreme © 


Court in the California case—so as expressly to exclude the submerged — 


5 lands. and the continental shelf from its purview.. (Sec. 8 of the | 
3 Bets 93 Cong. Rec. 9880.) _ ~The: language which conceivably. could 
Oe have been. regarded. as including the submerged lands and the conti- 
oe nental shelf in the. absence: of ehe amendment was the reference to 
a — lands. “to which. the., ‘mineral leasing laws’ have not been. extended. ” 
ae The reason for the ainendment was not: discussed 3 in either the House 2 
or the Senate. (93. Cong. Rec. 9880, 9922, 10061)... “In adopting it, Con- 
gress: may be regarded as assuming that the mineral leasing. laws, j in- 


. eluding the 1920 act, as amended, ae not been extended to the sub: 


be. 264°" a ee es oS  REAY 0. “LACKIE ~ < oe : sea oe 29° 
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: eacrged lands, nd therefore, that: such lands would he covered by ‘the : 2 Bn : 
new: act-unless expressly. excluded from its provisions. § | 


. Finally, I should point out that in executing, on d aly 26, 1947, ‘the : 


“stipulation i in the California case. regarding interim oil. ad gas op- eas 


- erations in the submerged lands off the coast of California pending = 


- the: establishment of. the line separating the inland waters of Cali- 
fornia from. the marginal ‘seas, the Attorney. General held by. impli- 


cation that. the: Mineral. Leasing: Act. was not applicable. iho 


: merged land areas. If the act. had: been applicable, to such areas, the z 
7 stipulation presumably. would. have been. unauthorized. . 


-_. -For the reasons indicated: above, it is my opinion ike ne Mineral fe 
a ‘Teasing Act of February 25, 1920, as amended, does not authorize the Pe on, 
“issuance of. oil and gas leases with respect. to. the submerged: lands e 


| _ below. low. tide off the coasts of the. ‘United 1 States and outside the | ins 

land waters of the States. re, Peat, 2 

| oes | Mast G. Warm, _ = oe | 
Solicitor. 2 


| RUSSELL HUNTER. REAY Ve: GERTRUDE ae TACKIE 


i bauer | Decided August 12, 1942 


cman Oi aa Gas Tease—Caricéllation of ease Harner Issued a 


in Violation of Preference Right of Anoth er Applicant, _ 


A A noncompetitive oil and gas lease which was issued toa junior ‘eopleaae the’ 
_ prior application having. been. inadvertently overlooked, will-.be canceled | 

| in order to honor the. preference right. to a lease. which the | tae applicant, 
- - has under section 17 of the Mineral Leasing Act. © agee 4 


"APPEAL FROM THE BUREAU OF LAND MANAGEMENT oe 


On August 19, 1941, Gertrude. H. Lackie filed a an . application for. — 3 


bead oil and gas lense, Las Angeles 054899, covering lot 4, sec. 31, T. 5 Ne 
R16 W., S. B. M., California. ‘This. application was ‘suspended and — 
held in the district. land office pending the adjudication: of.a conflict — 


witha prior oil and gas lease application, Los Angeles. 054113, which i 
was later rejected. ‘While the Lackie application was suspended, oa 


. Russell Hunter ‘Reay filed . ‘a ‘similar application covering lot 4 on 


| 8 Another possible inference is. that Congress viewed’ ‘the submerged Jands as “aequired” . 
rather . than as “public lands.” ; (See secs..2 and 3.) - And acquired lands were held by . 


the. Attorney: General to. i outside the Scope: of. the Mineral ae ate ‘Bee. footnote el 


stipra. ° : 
~ 9 The Attorney General subsequently rendered an | Spiniion on’ this same subject. 40. Op. 


_ . Atty, Gen. .540, - [Editor] * 


-2Under section 17 of the Mineral Leasing Act (41 Stat, 437, 448, as: ‘ainended: 46 Stat. 


1007 ; 46: Stat. 1523; 49. Stat. 676; act. of MEATS: ance! 60 Rlilas 960; 951; 30 si 8. ce we 


Bee. 226). 
sg955—54 8 


Toy, 
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. . November 3, 1943, Tos. age 055644. "Since the district land office a 
overlooked: the. existing conflict with the Lackie application, a-lease 


was eventually issued to Reay, dated December 1, 1945. -After the re- 


- jection of application, Los Angeles 054113, it was discovered that the 
-Reay: lease had been issued without dénsidération: of the preference: 


tight granted by the statute to Lackie as the prior noncompetitive oil 
and gas applicant. By decisions of! January 16 and April 21, 1947, . 
the Bureau of Land Management:‘offered a lease to Lackie aid held: 
Reay’s lease for cancellation. Lackie has executed the lease forms. 
Reay has: appealed (A-24670). He states that he paid’ rental on the 
lease; that he relied onthe Government tract: books; that the lease 
was Peed to-him without any, fault on his ae ae therefore that. it 
should not now be-canceled. ne : | 


At the time these applicanons were. filed, Section et of os Mineral a 
“ey Leasing: Act granted a preference right to. “the’ person first. making 


e application for the lease of any. lands not within any known geologic 


= structure of a producitig oil or gas field.” This preference right has 


been continued in section 17, as amended byt the act of tas 8, nee 
(60 Stat: 950, 951), which states :. | | 


ee _ When the lands: to. be leased are ‘not within: any known eeoiscieal uae 


spraceees, of a producing oil or gas field, the person first making application | 


for the lease who is qualified. ‘to: hold a lease. under. this Act shall be. entitled Dee 


to a lease of. such lands without competitive bidding. a 


Section 17 thus placed 1 upon the Bureau ay statutory duty to hone the 
preference thus accorded to the first applicant: for a noncompetitive 
oil and ‘gas lease on.Jands not within a geologic structure’ of a pro- | 
_ ducing oil and gas field. : The Bureau was under a duty to adjudicate - 


- all pending applications. in the light of that. statutory. mandate. = 


_ Lackie’s application was filed more than 2 years prior to Reay’s ap- 
plication, and. thus she had a auc pea a ance the _ 
| BALE: | 
The Hepartiien regrets that Tameka’ s application was oe 


= by the district land office and that the Reay lease was thus erroneously 


issued.? Nevertheless, the fact remains that the issuance of the Reay 
_ lease was'a violation, even though unintentional, of Lackie’s statutory 
preference: right since her application was not accorded the preference 
to which she was entitled under the statute. The issuance of the 
Reay lease, therefore, was unauthorized to the extent that it’ violated 
the statutory preference which Lackie had. It appears that Lackie 
is a a uaa for the: Tease: of the entire tot 4, A ‘govern- — 


“a It: appears: that. the..existence of the Lackle. sepplleation Was ane. on- the: tract. LGoks 
of the district land office but not on the tract: pooks of the Bureau: 0f: Land: Management. 


in Washington, where the adjudication. of the Reay lease - application; ‘took: place.Reay, | 


however; WAS adequately placed on: notice. of. the ‘Eackie: anplieation: by: the: notation: thereof 


Paps on. the. district land office tract books. 
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eal officer may. iG Bad the Government. by. any ‘act beyond ae - 
authority.* Accordingly, there is no. alternative. except. to cancel 
- ‘Reay’s lease i mm order to honor the statutory preference which Lackie _ 
plpinly. hast 7 
| ' The decision of the Bureau of Land d Management is affirmed. 


; ane a a 2° de : ; od . si : . : mae | Oscar L. Cauda? 2 
eee ee on, Rg we TER Oe ee | ae | Under Seoetay. 


_vaupnry OF THE NORTH CAROLINA STATUTE OF APRIL 5, 1947, Ch . 


RELATING TO THE EASTERN BAND. OF CHEROKEE INDIANS — 


| Indians—Federal Authority—State Authority, 


Congress; is. vested. with plenary. authority. to legislate for: the regulation: of. 
the affairs and economic welfare of Indian tribes. and bands such as the 
_Bastern Cherokees. of North Carolina, and neither the constitution of. a State . 

as nor any act of its legislature can withdraw the Indians from the operation 
ot an act which Congress passes in ‘the: exercise of its par ‘amount authority. 
. Since section 1. of the North Carolina statute of April -5, 1947, which section 
. merely” provides for the exercise of certain property rights. by. members: of. 
the Eastern Band of Cherokees, subject to existing and future Federal. laws, 
ven neither interferes nor attempts to interfere with the jurisdiction of the Fed- | 

eral Government over the property of the Eastern. Band, there is. no 0c: 


es casion for’ an official of the Feder al Gover nment e ae the validity of ; Pas 


_ the section. , 
"Section 2 of said: act’ of er Dy. 1947, which. atderenkes io preser ibe. the rere : : 
| ifications which members: of the astern Band. must: possess in order. to hold- - 
office. in. the tribal government, is” ‘ineffective for the reason that the au- 
- thority to determine such matters is now vested in the band | asa result of the 


enactment of the: Indian Reorganization Act of June 18, 1934, and ‘the ace > aoe. 


‘ cepienee of the provisions: of the act bY the Eastern Band. . : 
| M-34989 ee iis a ee - Avousm 28, 19a, 


2 To THE Conatissiowmn OF: NG Adware: 


~ You have requested that I express an. opinion. upon the Gtiéstion of ae 


the validity of the act of April 5, 1947,1 adopted by the Legislature of 


North Carolina, with reference to the ‘affairs of the Eastern Band of 


- Cherokee Indians. - Section 1 of the act provides that the members of - 
the band and their lineal descendants shall have the eel to ac- 
| quire, hold, and dispose of property. “as ce and eras = 


Pre aeted are 


. Pine: River’ Loypiny: €o: Vs Untted States, 186° U: s: 279; 291° “¢1902) ; . United States Ves, 
- City and: ‘County, of San ‘Francisco, 810. U.S. 16, 81,. 82. (1940) ; Jeems, Bayou, Fishing. é. 
Hunting’ Club ve ‘United. States, 260 U. S. “561, 564 (1923) ; : ‘Lee Wilson & Co. Vv. ‘United ; 
States, 245 U. S. 24: (1917) ; ; Utah. Power & Light Co. v. United States, 243 Ue 8. 889, 
408, 409 (1917) ; Filor v. United States 9: ‘Wall. TEU 8. ) 45; 48° (1869). i 


« Patterson v. Thorn, 60 I. D. 11 (1947)6i5 81S eo eo roe 


Ge Seapion:Taws ob North: coagerel 9a, 8: Be 184, ch, 978: “qBaiten 1 
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to “restrictions and conditions 1 now  Gactines or ferent ance under 
Federal statutes and regulations, . or treaties, contracts, agreements, 
or conveyances between such Indians and the Federal Government.” 


Section 2 of the act declares that any lineal descendant of any mem- = 


ber of the band is eligible to hold any elective or appointive. office in’ . 
the band; inchiding the office of principal chief, if such descendant 
is himself a member ofthe band and is domiciled. on lands of the band. _ 

Section 1 of the North Carolina statute presents no serious problem. | 
The section does not seek to impose any limitations with respect to _ 


the exercise of property rights by naembers of the band, but, on. the 


contrary, it apparently i is intended to make certain that the members 7 
of the band shall not labor under any ‘State restrictions upon their ca- 
pacity to acquire, hold, or dispose of property. Moreover, as the sec-. 

- tion expressly states that it j is subject to existing and’ future Federal” 


_ laws, it does not constitute any interference or attempted interference 
hs with the jurisdiction of the Federal Government over property of the 


Eastern Band of Cherokees. Consequently, there. does not seem to be — 
any occasion for an official of the Federal Government to, question the 
. validity of this section. I pass, es, to a consideration of section | 
2 of the act. | % 3 
» Kor many years legislation of the State of N orth Carolina has. pur 


. ported to govern the eligibility of members of, the. Eastern. Band of . 
Cherokees to serve as officers of. the band. Prior to the passage of 


the act of April 5, 1947, the law of North Carolina covering this sub- 
_Ject: ‘provided that the principal chief and assistant chief of the band 


~ must be of at least one-fourth Eastern Cherokee blood, and that the 


‘members of the council must be of at least Gne-sixteenth. Eastern 
Cherokee blood. (Section 17 of the North Carolina law of March 8, 
(1895. i Section % of. the act of April 5, 1947, abolishes these require- 
ments as to the minimum degree of Indian blood ney to | ae 


lish eligibility for an office in the band. 


Although the Indians originally comprising adie: eases Band of: 
Cherokees declined to move west of the Mississippi River with the 


main body: of the Cherokee Nation after the ‘Treaty of New Echota i In a 


1885, choosing instead to.remain in the State of North Carolina. and. — 
to hecorie: citizens of that State and. subject to. its laws,3 it is well, — 
settled that, as a result of developments since the separation of the 
band from the main body of the tribe, this band now has the status. 
of a “distinctly Indian community” ; that it is. under the. guardian- 
ship and protection of the Federal Government, and that-it is sub- 
ject to the paramount authority of Congress to legislate for the regula- 
tion of: the: affairs of the band and for. its economic ¢ welfare. - Aes 


7 Private Taw of: North. Caroline: es 168, ‘[Rattor. 1. 
5 See The Cherokee Trust Funds, 117 CU. 8. 288 {18B6).- of 
4 United States ¥ vr ight, 58. Be: (2a) 300, SQG-907: c e. Ae 4th, 12091), cert. denied 286 
Be 8. 589. , 


7) VALIDITY OF “NORTH. CAROLINA: STATUTE 88 
| | — August 28, 1947 a 


: oe it is. ; necessary: ‘to » detemains whether the ‘April 1947 iemalntion 7 
of the State of North.Carolina concerning the. eligibility of members _ 


of the Eastern. Band of Cherokees to serve as officers of the tribal | 
.s organization conflicts” ‘or is inconsistent. with legislation enacted by 


3 the Congress under. its paramount. authority. over these Indians. 

Inthe consideration of the point mentioned i in the last sentence of 
the preceding. paragraph, it is unnecessary to dwell on the congres- 
sional statutes adopted prior to the enactment of the Indian Reorgan- 
ization Act of June 18, 1934 (48 Stat. 984; 25.U. S. C. sec. 461 et seg.), - 
other than to point out. that they were reviewed | at length in the 
case of United States v. Wright, and were found to support the con- 
clusion that Congress | had recognized the Eastern Band of Cherokees 
| as a “distinctly Indian community” and had placed. the band in-a.- 
status similar to that of other Indian. tribes. As a band of Indians — 


stibject to. Federal’ juitisdiction, the. provisions. of the Indian Reorgan- = 


‘zation | Act were extended to the Eastern Band of Cherokees by sec- 


‘tion 19 of the act (25 U.S. C. see. 479), subject to their acceptance of | 


the: act. by. formal vote as provided i in section 18 (25° U. S. C. sec. 478). _ 
The Eastern Band of Cherokees accepted the act on December. 20, 


| : 1934.° ‘The band thus became entitled to all the rights, powers, aad ae 
. privileges” granted by the - act to. the tribes accepting its terms. 


_ Among these is “the right to organize for its common welfare.” . See. | 
‘ 16; 25 U.S. C. sec. 476. 7 
| ‘The “right to organize”. which Congress i in section 16 of thie’ Tndiaan | 


‘Reorganization Act specifically conferred upon, or recognized : asexist- 
ing in, Indian tribes includes the determination of the form of tribal _ 


| government to be adopted. _As former Solicitor Margold. said 3 in an . 
| opinion dated October 25, 1934: a 


Since any group. of: men, in are ren to. act: as a gr oup, must ae tirouat ore | 
which give the action the character and authority of group action, an Indian | 
tribe must, if it has any power at all, have the ‘power to prescribe the forms 
through which its will may be registered. ‘The first element of sovereignty, and 
the last which may” survive successive statutory limitations: of Indian tribal 
power, is the power of the tribe to. determine and define its own form of gov-. 
ernment, ‘Such power includes the right to define ‘the powers and duties of its 
_ officials, the manner of their appointment or election, the manner of their re 


moval, the rules they are to observe in their capacity as officials, and the forms - - 


and procedures which are to attest. ae authoritative. character: of. acts ‘done in . 
the name of the tribe. a oa | ee 


The authority a an iidian abe to aetas its form. of govérsiment : 
“necessarily: includes the power to prescribe the qualifications which | 


~ must be possessed ee its officers and the members. of its pOvernIng body. le he 


5 Cited in ‘footnote 4, : 

8 See. “Ten ‘Years of Tribal, Govertiment under: Indian Reorganization ‘Act, . ‘Table Ay. 
page 18. , og . , - 
7 BB. I. D. 14, 80.- 
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No. other power is. more : inherent i in or more intimately, related to elf. — 
a government. — | | 


It.is my opinion, ‘thikelare, that. ‘section 2 ot the act OE Api ve 7 
“4947, of the North Carolina. Legislature 18: ineffective to. ‘preseribe | 

the qualifications which. members of the band must. possess, in order . 
to hold office in the tribal government, for the reason that: the au- 
. thority to. determine such. matters is now clearly vested in the band : 
as.a result of the enactment of the Indian Reorganization Act by 
Congress and the acceptance of the provisions of the act by the band. 


eee is immaterial in this. connection that the band has’ not as “yet: 2 


| adopted al constitution or received a charter under the act. As the: 
| “night to organize” is lodged 3 in the band, and. as Congress in pursu- 
ance of its paramount authority. has legislated with respect to the 


_. exercise of the right, the State is without, power to control matters: oe 


of tribal organization. | “Neither the constitution of a State nor any 
“act of its legislature, whatever rights it may confer on Indians or 
- withhold from them, can withdraw them from the operation of an act | 
which Congress. ‘passes concerning. them i in the exercise of its para- 
. mount authority.” oe ree Oz Co. Vs ees 264.U.. 8. 488, ae 
(1924). ae 

Nothing Pati in ANee opinion is to. be spaced as questions 2 
ing the validity of the charter of j incorporation issued to the Eastern - 


Band of Cherokees by the State of North Carolina or the validity of 


the legislation enacted by the State with respect to matters of tribal 
organization prior to the passage of the Indian Reorganization. Act. 
Aside from the fact that such legislation appears to have been enacted 
with the approval of the Indians, there was then no I ederal law to 


- the contrary on the subject. My opinion goes. no further than to 


say that the power to make changes in the form of tribal government — 
ne longer. rests in the State by virtue of.the. preemption of the feld — 
by Congress. - Such changes may be made only in the manner pre- — 

scribed by the Indian Reorganization Act, i. e., through the adoption — 
i of a constitution. and Bi as preseribed by section 16 of that act... 


| Mastin G. Wurm, 


_ So lieitor. . 


umurzanion ON APPROPRIATION FOR FEDERAL A AID IN WILDLIFE on 


» RESTORATION 


a Fedeial Aid i in. ‘Wildlife Restoration:Limitation” in Interior Department : 
7 Appropriation Act, 1948—Fish and Wildlife Service. - Soy a, i 


| The previsa in the Interior Department Appropriation “Act; 1948 (act. of ¢ July | 
95, 1947, 61 Stat. 460; 488), placing upon funds apportioned: to any State — 


-for-the purpose of effectuating the act of September 2, 1937 (16 U.S. Co set, = 


669 et seq. ies a limitation a 20: earaa “for the construction of ‘dmgrove-” 


34] LIMITATION om: APPROPRIATION—“WILDLIFE. RESTORATION 85 a 


i. _ September 4, 1947 


- mete? a is oa au, te Federal funds pon dea) io: puild or es . physical —- 
structures or other works which are hee -to constitute valuable ad- — 
:ditions to. or betterments of lands. | ar 

"The following types of works would be: subject to the limitation i in n the proviso : 
buildings; dams, dikes, and levees; canals and elannels; bridges ; ; roads: 
‘telephone ‘and electrical’ lines; and fences. “ : 

The operation of the limitation is determined py the purposes for which the 
funds are expended, and not: is ‘the nature of the method used by. a State to 

| _ expend them. ee 


M-34993 ws oe ie ae Oa . | | Sueresonn 4, 1947. 


Toa THE Dmecror, Frent AND. Woes eee : 
In your memorandum of August 29, you. request my advice wih re- 
spect to the proper interpretation of a proviso in the Interior Depart- 


é : ment Appropriation Act, 1948 (act of July 25, ‘1947, 61 Stat. 460, 488), 2 
placing upon funds apportioned to any State for the purpose of Cie = 


 fectuating the act of September 2, 1937 (16 U.S. C. sec. 669. e¢ seg. ye 
a, limitation of 20 percent “for the construction of improvements.” 


In particular, you inquire whether the expenditure by a State of these — : 


_ funds upon the following types of works would constitute “the, con- 
struction of improvements” within the meaning of the proviso: build- — 
Ings; dams, dikes, and levees; canals and channels; : prdees) roads; - 


Bei 4 telephone and electrical lines; and fences. 


The. scope ‘of the phrase “construction of improvements’ ‘is not 


- ‘spelled out in the Appropriation Act, and the legislative oil of the 


act does not throw any light: upon the problem. Consequently, the — 


_key words of the phrase‘must be given their ordinary meaning. On 
_.this basis, the limitation is applicable to the expenditure of appor- 

tioned Federal funds. by.a State in order to. build or make physical - — 

-structures.or other works which are expected to constitute valuable 


- additions to or betterments of lands within or related to are : 
restoration projects. (See the definitions of “construct” and.‘ 

provement” in Webster’s New International Penonayy: 2d ed., un- 
~ -abridged.). ae | | 
_. Itseems.clear tome that the expenditure of appar ened funds upon 
the several types of works referred to in the first paraeraptrs above | 
: would be subject to the limitation in the. proviso: 

I.am also of the opinion that the operation of the limitation 3 1S: Vales 
Acemmned by the purposes for which the funds are expended, and not. 
by the nature. of the method used by a State to expend:them. That 
1s to say, it would make no difference whether a State constructed 
an improvement by the use of its own equipment and personnel or 
_ through the services of an independent contractor, so oe as aaah ex- 

| es of apportioned I oe zands was involved. _ oo 


| Masro G. Ware, | 
Solicitor. 


—_ 
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_ VALIDITY oF PATENTS ISSUED TO NORTHERN CHEYENNE 
me INDIANS» ore 


UR 4) Copies 4s 


Indian Reservations — Indian Allotments - — Statutory: Construction: — 
| N orthern. Cheyenne ‘Indians, — 7 . | 
‘When Congress, by the act of J uly 1, 1898 (30 Stat. 571, 596), called efor recom- a3 
a mendations as to the manner in. which a controversy between the Northern 
are cheyenne: Indians: and white settlers :might be ended, and. when it later, 
by the act of May 31, 1900 (31 Stat. 221, 241), approved recommendations 
_ that certain lands-be added to the then existing Executive order reservation 
'. and appropriated the money with which to purchase such lands, those actions 
by Congress had the effect of adding to the reservation the lands acquired 
- eievant to the 1900 .act, inéluding those lands situated outside: reservation ' 
-: boundaries fixed by the: Executive order of March 19,1900. ee 
“The phrase “the Northern Cheyenne Indian Reservation her etofore set apart : 
by. Executive. order. dated the 19th. day of. March, 1900” appearing in the 
act of June 3, 1926 (44 Stat. 690), authorizing allotments to Northern. 


- Cheyenne Indians, was used a8 a means: of identification rather than as a _ 


- limitation. upon the ‘allotment authority of the Secretary. of the Interior. : 
Patents. issued to Northern Cheyenne Indians for lands acquired ‘under ‘the 
,» act. of May 3i, 1900, although outside of: the boundaries. of the reservation 
- established ‘by Executive order of March 19, 1900, ‘were properly issued | pur- 
-guant to’ the act of June 3, 1926, as it was the purpose of Congress to au- - 
~~ thorize the allotment in: severalty of the agricultural and grazing lands 
~ within ‘the reservation as. then constituted. . a eee 


M-34758 ae ee, ee oe | Suprmarnen 5 1947. 


7 To THE Aorine Cais eae oF coe Avrims. Rhee, 2 
-... This responds to the memorandum from the Assistant Conmiione : 
a ét Indian Affairs submitting to this office the. question whether trust. 

-patents issued to Pat and Jean Spottedwolf, Northern Cheyenne In-| 
_ dian Allottees Nos. 1090 and 1091, insofar as the patents cover land 
~Im section 27,'T.2S., RB. 44 EP. M., ,; Montana, on the east bank of the 
Tongue River, were’ properly issued under the act of - une 3, 1996 (44 : 
Stat. 690). | 

- Section 1-of that-act. aedered, “the Nouthari Cheyénie Indian Res- 7 
-ervation heretofore set apart by Executive order dated the 19th day 
‘of March, 1900, for the permanent use and occupation of the Northern 
Cheyenne Indians, in Montana,” to be “the property of said Indians.” 
Section 2 required the Secretary of: the Interior to cause to be pre- : 
pared “a list of the lands of said Indian reservation” and to classify 
the same as agricultural land, grazing land, or land chiefly valuable 
for its timber; and authorized the Secretary to allot in severalty the 
ands ied. as agricultural or grazing lands, with a reservation to 
the tribe of the coal and other minerals. The Becca pues, to the 
_ Spottedwolfs contain the:mineral reservation. i 
The question as'to-the validity: of the: patents. arises. = virthe of thie S 

fact that the. Executive order of March 19, 1900 a Kappler. 860), es- 


aye 
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. oe 


- ablighéd the middle of’ the channel of the Tongie River as the eastern 
boundary of the Northern Cheyenne Reservation, while certain. por- 
tions of the allotments coveted by the two patents in question lie east 


of the Tongue River, which intersects. section 27. ~ Those particular a 
portions. of the allotments, ther efore, were not derived from. the res- 
7 ervation as established by the Executive order. i 
Th’ determining the propriety of allotting the land in > section. oT | 
? lying east of the Tongue River to Northern Cheyenne. Indians under: 
the act of June 3, 1926, consideration must be given not only. to the: 
| Executive order of March 19, 1900, and to the 1926 act, but o the man-- 
ner in which section 27 was acquired for. the ‘use. and benefit’ of the: 


ne N orthern Cheyenne ‘Indians. ‘The ‘acts of Congress under which the: 


land: was acquired and’ the steps taken by this ‘Department in ‘the: 
acquisition of the land and its allotment: to the Indians will be re-. 
viewed i in order. that the true status. of the land in. question may: be: 
: revealed. ee 


‘By an Executive onden dated Wovens: 26, 1884 d Kappler 560), a : | 
~ certain unsurveyed land in the Territory of Montana, bounded on the. 


~ west by the Crow Indian ‘Reservation, was set apart as a reservation: 


: _ for the use and occupancy of “the Northern Cheyenne Indians, now 


residing in ‘the southern. portion. of Montana. Territory 


Tracts of land within the boundaries described i in the Executive order: he 
which had been “located, resided upon, and improved by bona fide 


kok. ra a : 


7 - settlers, prior to the ist day of October, 1884,” were. excluded from — 7 ts | 
_ the reservation, as wei'e all Jands to which valid rights had attached. ao 


| ze under the public- land laws. 


' By orders dated J une 22 and Ssiae 3, 1886, the Secretar y of the: oh ore: 


Interior withdrew from settlement: certain lands along the Tongue 
River outside the boundaries of the 1884 reservation, until the needs' 
of the N orthern Cheyenne Indians could be determined.? sae 


=, For many years ‘there was. trouble between the Indians arid. ‘the: _ 
- non-Indians in the area, due in part to the agitation by the non- 


: Indians for the removal of the Indians from the area'and to the impos- | 

| sibility. of determining the boundaries of the. reservation? 2 Reports | 

to this Department. and to the War. Department. indicated that if the — 
reservation were cleared of white settlers, who occupied much of the 


7 best land ‘on the reservation, and lfa sufficient amount. of other desir- ees 
able land could be added to the reservation, many of the difficulties of ae 


- the Northern Cheyennes could be eominateds 


1 See letter of ‘Commissioner: of Indian Affairs dated. February @ ; 1892 rash Ex. Doe: No, : 


7 | on BB, “2d Cong., ist sess.; 1892). . ioc ae 
- ee reports of the dzent: at the Teague ‘River pana contained in the reports of the ; 


2 Commissioner of Indian Affairs, 1889-1890, 1891, 1896, and (1898,. and the aes cons 
tained in §. Bx. Doc. No. 58, i Pee i Conz., 1st Beas, eg" ,, 088 


4 ae ; 


ae ee ee 
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ies section 10 of the act of J uly i 1898 (30 Stat. 571, 596), the Secre-. 


tary of the Interior was directed to send an inspector to the Northern — ; 


aed Cheyenne Reservation. ‘The inspector was required to determine if 


it were feasible. to secure the removal of the Northern Cheyenne 
- Indians to the: Crow Reservation; to ascertain and. report in detail — 
the number and names of white settlers legally on the Northern Chey-. | 


* é —enne Reservation and the number of acres of. land owned by them ; and 


to report. on the number of white settlers who were illegally on the 
reservation and the circumstances attending their settlement. He was 
-. instructed by Congress to enter into negotiations with the white set- 
_ tlers who were found to have valid titles for the purchase of their 
lands and improvements by the Government, and he was authorized 


-_ to make written purchase agreements with such settlers, but the agree- - 


_ ments were to be binding only if ratified and approved by the Secre- 
_ tary of the Interior. The inspector was required, also, to make recom- _ 
mendations as to the settlement of the claims of any white settlers who. 

had gone on the reservation under. circumstances. which re them, 

equitable rights i in reservation lands. * | | 

The Inspector made his first ‘report and recommendations ou iN ovem- 
ber 14, 1898. He found that the Northern Cheyennes were unwilling — 
to.move to the Crow Reservation and that the Crows were unwilling ~ 


to receive them. He proposed that the Nor thern Cheyenne Reserva- 


_ tion be extended east to the Tongue River. He included in the report 
information coucerning his neg otiations. with white settlers for lands 
and improvements owned and occupied by them within the limits of 
the reservation, as set apart by the Executive order of November 26, 
1884, with whites who owned or claimed lands and. improvements In. 
the area proposed to be. added to the reservation, and. with Indians 
living east. of the ‘Tongue River for their removal to lands west. of 
the river. © 
On February 3. 1900, the are satnnitead his getond report, a | 


~ - ‘which he told of hs negotiations for the purchase of certain sections — | 
of land previously patented to the Northern Pacific Railway Company. 


; and situated within “the proposed reservation for the Northern Chey- 


ie Se enne Indians.” He reported that the Railway Company still owned | 
4,656.35 acres out of more than 10,000 acres patented to. it within the 


area, and that he had entered into an agreement with the. Company for 


| the. purchase. of the land still owned by it. He said that he had also 


. entered into an agreement with one Hugh Hunter for the purchase. oi = 


of 8 {732.28 acres of land which Mr. Hunter had. acquired from the Rail-. 


oo way Company; and that he was negotiating with a Capt. A. E. 


a Neate concerning the purchase of land acquired by. the latter from the ne : 


Railway Company. ~The. Uaeetsceaie saan ae the inspector | 


"HL Doe, No. 158, poth Cong., 8d sess. (41899). 
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ae with the. None Pacific Railway Company inelided the land steel 


in section 27, T.2S., R. 44 E., ‘on the east. bank of the Tongue River. : 

On February. 16, 1900, the inspector submitted a third. report, stating _ 
shite the. negotiations: with Captain. Neate:-had:ended in an agreement 
- for the purchase of 1,701.36 acres of land. The inspector : also reported 


~ that it would be necessary for Congress. to appropriate $171,615.44. to : | 


carry out the agreements which he had entered into. o with the are 
the Railway Company, and.the Indians. — : . 
_. Thereafter, the Executive order of March 19, 1900, ‘was aisle It 

- withdrew. from. sale and settlement the land described § in the order, 
which included the area previously covered by the Executive order _ 


of November 26, 1884, and set the same apart as a reservation for the : ; : 


permanent use and occupancy of the Northern Cheyenne Indians.*. As 
_ previously stated, the middle of the channel of the Tongue River was 
fixed as part of the eastérn: boundary of the al aioe? pi no > land . 
- east of that river was affected by the order. 
On May 31, 1900, Congress appropriated the sum of $17 1, 615 Ae 


To. enable the Secretary of. the Interior to. pay. for certain lands: and improve- 


ments, as recommended by United States Indian Inspector James McLaughlinin 


~ bis three reports to the Secretary of the Interior dated, respectively, November 
fourteenth, eighteen hundred and ninety-eight, and eee vary third and sixteenth, 
| eee hundred * * *5 : 
On December 18, 1900; the Sache revoked his orders of i une 29 a 

and September 3, "1986, thereby releasing lands east of the Tongue 

_ River for lotsition and settlement. 
A subsequent. survey. of the northern tomas of the Coeryation : 
disclosed. that there were seven settlers who remained within the 


_- reservation. They were found to be without title to the land occupied - 


by them. Their improvements were estimated to aggregate $2,965, 


and Congress appropriated this amount in the Indian Appropriation . - 
— Act of March 3, 1903 (82 Stat. 982, 1000), tor the payment of their. 7 


claims. | 
On July 14, 1930, ‘the: Commiesnnae of Indian ‘Affiirs transmitted 
to the Secretary a schedule showing the classification of the lands on 


the Northern Cheyenne. Reservation, as required by the act of J une 3, . a 


1926. The schedule was approved on July 15, 1930. . 


On F ebruary, 4, 1939, the Commissioner of Indian “Astaire t trans. on 


4 ege Ag. herche ordered that ‘the following-described tract of jand ieee in the State. ‘of . 


22 Montana, the same being the tract described in Senate bil] 2178, 56th Congress,. 1st session, 
_. Which tract includes the lands embraced in the boundaries set forth in Executive order 
issued November 26, 1884, relative ta the Northern. Cheyenne reserve, be, and the same js 


hereby;--withdrawn from. sale and settlement: and: set apart a5 8 reservation for the perma- 


| '  nent~use and occupation: of the Indians now. occupying ‘or belonging oapon the Northern ° i 


Cheyenne Reservation, which reservation shall be known as. the. Northern ast hear 7noman : 
_ Reservation * * *," | | 
_  s 31 Stat. 221, 241.. 
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eee a eehelule eae 1,457 allounents aides to Indians’ of the 
: Northern Cheyenne Reservation under the 1926 act. Allotments Nos. 


| 1090- and: 1091 appeared on‘that schedule. The General. Land Office, 
- now the Bureau of Land Management, reconitiended'that action’ be 
suspended on certain allotment. selections, including those of Pat and 
Jean Spottedwolf, because its records showed that the selections of 
the Indians conflicted with patents already issued. The records of | 
the General Land Office showed that all of section 27 had been patented 
to the Northern Pacific Railway Company in‘1895.° 
- On August 30, 1982, the Bureau of Indian “Affairs forwarded to 
re General Land Office deeds and abstracts of title covering the lands 
involved i in the conflicts, The Indian Bureau stated that the lands | 
“were purchased ‘as evidenced by the enclosed deeds during the years 
1900, 1901, and 1902, for the Indians of the reservation in accordance 
with the ‘Act of May 31, 1900. (81 Stat. , 241) 7” and requested. the Gen- 
eral Land Office to advise it, after noting the deeds ‘on its records, 


_ “whether there still exists.any reason why the allotment selections 


listed in your memorandum should not be approved and patents issued - 
to the allottees.” .The papers forwarded to the General Land Office 
showed, among other things, that the entire section 27 was reacquired _ 
by. the United States for the Indians of the Northern Cheyenne Reser- 
_-yation and had been reconveyed to the United States by deed. from the. 
Railway Company dated February 14,.1901,-in accordance with the 
‘act of May 81, 1900.2 On March 2, 1933, the General Land Office 
addressed to the Commissioner of Tadian ‘Affairs a memorandum | 
| listing the allotment selections which then appeared free from con- 
~ flicts. _ Allotments Nos. 1090 and 1091 appeared on that list... There-_ | 
Ae after, on June 21, 1933, the Commissioner of Indian Affairs recom- 
mended that the ‘allotments be approved and. that. patents be. issued: | 
to the allottees. This recommendation. was approved, on June 22, — 
1933, and on August 25, 1933, trust patents “were issted to the two | 
: Spottedwolfs. - | 
. The inclusion. of lands aegis under. the act of: May. 31, 1900, in 
patents. issued to Northern Cheyenne Indians was, in effect, a ruling 
by the Department that the 1926 act. permitted the allotment not. only, 
of lands set apart for the benefit of the Northern Cheyenne Indians | 
by. the Executive order of March 19, 1900, but also of lands. acquired _ 
for the use and benefit of the. Indians pursuant to the act, t of hey 8 31, . 
| 1900. . In my opinion; that: ruling was:proper. we 
' It is fundamental that no valid’ existing ‘tiptits. in, any. Finds in-. 


cluded within the exterior. boundaries of the reservation created. by the 


Executive order of March. 19, 1900, ‘were. affected by. that. ‘order, and, — 
that only those lands within: the reservation: boundaries to. which: ‘no 


"Yol. 82, yp. 141, Montana Tract Book, 
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7 righted had Cee were set, apart: for i use, ae eae of: he 7 
‘Indians. It must be remembered in this connection. that, -when ‘the | 
Executive order of March 19, 1900, was issued, non- Indians had al- 

ready. acquired valid rights:in many: tracts of land within the exterior 

boundaries of the reservation, including a substantial portion of the 
best. agricultural, and grazing land, and that. Congress subsequently 
provided in the act of May 31, 1900, for the purchase of these tracts, 

as well-as certain land outside but adj acent to the reservation bound- . 

aries fixed in the Executive order; for the ‘use and benefit. of. the 

Indians. It would not be reasdnable to conclude that Congress, when - 

it provided i in the act-of June 3, 1926, for the allotment in ‘severalty- 

of the agricultural and grazing lands’ of “the Northern Cheyenne 
~ Indian Reservation heretofore set apart, by. Executive order dated the © 


19th day of March, 1900,” intended ‘merely to legislate with. respect — _ 


-. to those lands which: had been ‘affected by the original issuance of the - 


Executive’ order, thus excluding. from the allotment program. agriz 
cultural and grazing lands purchased. for these Indians s subsequent —- 


| to March 19, 1900. . = 
A> more eascnables sdonabenction: ae the’ act ‘of EJ une By 1926, than 
that suggested ‘i in the preceding paragraph is that, in. view bf the 
i historical background previously related, it was: the purpose’ ‘of Con- - 
| gress to authorize the allotment in: severalty of the agricultural and 
grazing lands within the reservation as then constituted, and that the 
phrase, “the Northern: Cheyenne Indian. Reservation heretofore. set 
apart by Executive order dated the 19th day of March, 1900,” was 
used as a means of identification rather than as a limitation upon the - 
allotment, authority of the Secretary of the Interior. a 
. Furthermore, it appears that when Congress, by. the act OF J aly't uF 
| 1898, called for recommendations as to the manner. in which ‘the con- 


‘troversy then raging between the Northern Cheyenne Indians and the ee | 


: white settlers might be ended, and when it. later, by: the act. of May | 
7 aoe 1900, approved the recommendations that. certain lands be added 
to‘ the then éxisting Executive order reservation and appropriated 
the money with which to purchase such lands, these actions by the 
Congress had. the effect. of adding .to the reservation the lands ac- 
quired pursuant to the 1900: act, including those situated outside the 
reservation boundaries fixed by the Executive order of March 19, 1900. 
_ Accordingly, itis my opinion that the trust. patents issued to Pat 
atid: J, ean, se dapeatigedy were oie ed aaoee vee aot: Of Ju une 
3; 1926. OS nee 268 tet Ps 
Pantin What Tp oo : Mass @. Wan, a 
bu 9 Oly cueasat David ba ees a int ‘ GR ald EBEE oo ttng, “Solicitor. | 


2 ky 


- Phat _ DECISIONS. oF TER: DEPARTMENT OF: THE. INTERIOR: “160 I. D, 


- AUTHORITY OF SECRETARY OF THE INTERIOR TO PERMIT SEARCH 
FOR BURIED TREASURE ON GAME REFUGE UNDER J URISDICTION ci 
OF FISH AND WILDLIFE SERVICE © | 7 


|‘ Treasure ‘Trove—Authority of gon eee to Tete Permit for ‘Expleration-< 

- Respéctive Rights of Government and cote in Property Diseovered— 

Fish and Wildlife Service. _ | soe or 

‘ The Secretary of the Interior possesses the authority “under the act of June . 

15,1935 (16°U. 8. GC. sec. 715s), to: permit the owner of an electronic in- 

strument. to. ‘search for buried treasure on a. pane: refuge under the juris- 

diction of. the Fish and Wildlife Service. ; 

In the absence of an agreement to the eee a finder of. treasure Maint: | 

m6 ie gold or silver coins or bullion buried in the earth) on a game refuge 

has title to. such property valid against anyone, augluing: the owner of 

the soil, except. the true owner, a 

A finder, while exploring on a game ‘sabuges ‘bas: ho title to any ‘ene 
-. other than treasure trove which he may. discover in the earth. 
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To Tar CHIEF Counsnt, FisH AND Wants SERVICE. | 
This responds to your-request for my. ‘opinion as to whether the 
Secretary of the Interior, acting through the Fish and Wildlife Serv- 
_.1ce, possesses the authority necessary to-:permit Ray B. Dean, of Hor- 
ton, Missouri, to search: for buried: treasure -within’.the boundaries 
of the Wichita Mountains Wildlife Game Refuge in southwestern 
Oklahoma. Your request grew out of a letter to the Secretary from 
Mr. Dean, in which he explained that he owns an electronic instru- 
Inent that is capable of locating oil and minerals beneath the sur- 
face of the earth and that this instrument -had. indicated the exist-— 
erice of “two large express strong boxes that registers gold money 
and some jewels” about 12 feet below the surface of the Wichita 


Mountains. Wildlife Game Refuge. He stated that his proposed ex- — 


ploration would do no damage to the refuge. 
As you pointed out in your memorandum, the authority existé in 
‘the act of June 15, 1935 (16 U. S. C. sec. 7 15s), under which this 


| Department could transform Mr. Dean from a ‘trespasser into a 


licensee and thus allow him to explore for the treasure that he alleges 

is buried beneath the surface of the game refuge. (See Solicitor’ s 
| opinion, M. 34516, August: 5, 1946.) That statute provides, in part — 

“That the disposition or sale of surplus. animals, and. ‘products, and . 


the grant of privileges on said wildlife refuges may ‘be made ‘upon .. _ 


such terms and conditions:as the Secretary of the Interior shall de-_ 


_. termine to be for the best-interests of government * * *. However, 
a - because: of: ‘the. ‘result: which would: follow: under. existing law con-_ 
strolling, the respective rights of the finder: of ‘buried: treasure .and- 


those of the owner ot the soil in which it was fotind; the successful 7 
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7 exploitation by Mr: “Dean of any privilege of ecploenion, granted to | | 


him might place the Department i in the position of having g given him 

a title to the treasure valid against anyone except. the true owner. 

| Accordingly, the. “best interests of government” would seem to.re- 
quire Mr. Dean. to. give. substantial ‘consideration in. return. for. r the 


privilege of exploring on the refuge. : 3 pe So 
«Only two decisions have. been. found in. Pahich thé Federal courts - 
7 Connidesed the problem. of conflicting interests. where property. chad 


- been lost, mislaid, or abandoned... Morris v. Camp,:144.F. (2d) 1 
(CG. C, A. ‘10th, 1944), bonds found in safe deposit. box: by successor 
. to former owner of the box; Jn re Savarino, if. Supp. 831 (S.D. 
 N.-Y., 1932), money abandoned’ in. taxicab by prisoner: In each 
instance owe Hederal court drew heavily on Tending. State cases in the - 


; field; 2 

_- When ‘ie law x ane States i 1S; ueradieae it eee poinibile to as 
several quite definite conclusions. In the first. place,.a Federal court 

deciding. the: -question; would receive no assistance: from either. the 
statute or case law of Oklahoma. Ne Oklahoma statute, for example, 

was. found similar in scope: to- section 22-208, Wy ouune, Compiled 
- Statutes, 1945, which provides, 1 in part, as follows: ae 


> AIL property, real: and: personal, ‘within: the’ limits of this state, which: does 
not: belong to any person, belongs. to the: state. a e * , z 


Neither was: any decision found’ in which: the: courts of Oklahioma ue 


chad: considered’ the problem: of conflicting interests j in the matter of 
lost, mislaid, or abandoned property. - he 7 a 
ys Next, the enon decisions hold ene iad: where the sub- 
ject matter is treasure trove the finder prevails over the owner of the 
soil. -Weeks-v: . Hackett, 104 Me. 264, 71 Atl. 858 (1908) ; Danielson v. 
Roberts, 44 Ore. 108, 74 Pac. 9138 (1904) ; Vickery v. Hardin, V7 Ind. 


App. 558, 133 N. BE, 929 (1992) ; Groover v. Tippins, 51 Ga. App. 47, a 
» -179-S: BE. 684. (1935) ;  ZOPNES V. Bowen, 923 Towa 1141, 274 N. W. 870 


(1987) ; French v. M eNabb, 170 Md. 318, 184 Atl. 233 (1986). See 
. Erickson v. Sénykin, 223 Minn. 232, 26 N: W. (2d) 172 (1947 ae 
The attitude of the American, courts in the matter. of treasure. trove : 


- clearly expressed in Vickery V. Hardin, SUPT. A workman: em |. 


. ployed by the owner. of. an old. house: to. dig. a cellar under it: found 
an earthen: jar containing gold coins:.. In. holding. that. the. workman 


held. the title. to the coins: as. ea cai the. owner of the soil, the court —— aay 


: said:. 


The question Here vineeeiitad. involves: the law of’ treasure trove, which is: defined . . 


: as any: ‘gold. OF: pomcus in ‘coin, or.. Lamm found. hiiaaiaekarte in Soe ear tb: or in. a - 


eeeaae being unknown, “The rile. as to such property in ‘this country, in the 
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: ‘abesiioe: of legislation, is that the title Bbelones to the » finder as against all the _ 


‘world oo the true. owner, the principle being the s same as to lost. property. % 


ee The owner Of the soil-in which treasure trove is found acquires. no 


| title thereto by virtue of his ownership of the soil * * * [Italics supplied.] . 
~ Finally, the rule stated above has not been modified by the decisions 
stemming from South Staffordshire Water Co. v: Sharman, 2Q. B. 
44,65 L. J. Q. B. 460 (1896) , wherein the owner of the land was allowed 
‘to recover in detinue two'gold rings which had been found i in the mud 
by two workmen who were cleaning out @ pool. ‘In every instance in 
which the owner of the: land has prevailed over the finder, the prop: 
erty in question was not treasure trove'but some other article embedded 
in the earth... Thus; i in Elwes:v: Brigg Gas. Co., 33 Ch. Div. 562, 55 
L.J. Ch. 734 (1886), | a leading case, the subject matter was an ancient | 
boat: embedded in the earth.’ In Ferguson v. Ray, 44. Ore. 557, 77 Pace. 
— 600 (1904), a specimen of gold-bearing quartz was found buried’ in a 


cloth bag-in the earth. In Goodard'v. Winchell, 86 Iowa 71, 52 New. _ 7 


"1124 (1892), an aerolite weighing 66 pounds was dug from the soil by: & 
_ ‘person other than the owner of the land::: In‘none of these cases was 
the tréasure-trove rule applied, and in: bata v. es the treasure- | 


drove cases were discussed and distinguished. © °° -. - 


While no decision ‘was found in which the: sovereign, as the owner ae | 
the land in which the treasure trove was buried, contested the right — 
of the finder to the property, there is no reason to suppose that an — 
American court would: treat: the. sovereign in. any fashion. different 
from that in which private landowners. have: been. treated. -At least, - 
such is the inference which is drawn. by Professor David Riesman, - 
_. Jr., of the University of Buffalo Law School, in the most recent study — 

of. the problem of lost or abandoned property. In this discussion, en= 
_ titled.““Possession .and, the: Law of Einders,” 8 52. Harv. L. Rev. 1105, 

12 (1989), he concludes: : : 4 - 


se . Although a few decisions indicate iain! the American finder 


av statutes requiring escheat appear to be. treated as: dead letters,.and the courts — 


have generally dealt .even with treasure trove. as with other lost property, — 
despite the English precedents, Indeed where. any. independent use has been 
made of its doctrines. * * ‘ it has been to permit the finder to prevail over 
the occupier. ‘Thus the law * * * refuses: to allow either the state or the 
landlord to upset the finder’s luck.. et 


In the light. of these snthovities: it ismy opinion tha (a) the Ssaii6. 
tary possesses: the authority under the act of June 15, 1985, to grant _ 
Mr. Dean the privilege of exploring for buried treastire on the Wichita 
Mountains Wildlife Game Refuge, and (2) in the absence of any agree: 
ment to-the: contrary, the title to whatever property .in the category of 
treasure: trove: (i. e,°gold' or silver coir or bullion) that. Mr. Dean 


a eee Le erie, et pane 


| ; Huet find under’ stich a Pate would be i in Mr. Dean. NG 


i am : MINERAL CHARACTER OF BAT GUANO. DEPOSITS . AB 
i a eee, | September 10,1947 a es ee a 

| Te a . permit is: ranted to “Mr. ‘Dean, it seems ‘that’ it should be con- 
ditioned upon the execution of'an agreement by him under which, in — 
consideration for the privilege of exploring for the buried treasure, 
he would be required to turn over to the United States a considerable 
part of any treasure trove, and the whole of any property other than 
treasure trove,. which he discovers. ee ee ee eee ee oe 
| : Mastin G. Warm, eve 


| ric 7 


| MINERAL CHARACTER OF BAT GUANO DEPOSITS ON PAPAGO 
INDIAN RESERVATION 


Mining Laws—Classification of Bat Guano Deposits on Papago 1 Indian Res- 
_ ervation—Authority of Tribal Council to Issue Permit. aes 
Deposits of bat guano found: in caves on the Papago. Indian: Reservation, which 
23 ‘is. subject to exploration and location. under the existing | Mining: laws - of _ 
oe the United States, are pr operly classifiable as. mineral in. character. “The 
a Jands containing such. deposits. are subject to. location and entry ‘under the 
‘act of August 28, 1987 (50 Stat. 862; 25 U. S.-C. sec. 468), ahd the’ eeeostte ; 
| are therefore not subject to Glsposition ey the. “Papago Tribal. Council... 


| M8976 ~—- ; ae ‘Suprempen 10, ‘1947. 
To: THE Gee OF ‘Ioiay Arviins. 


Ina memorandum dated J uly 11, your office requested that Le express : 
- an opinion on the following question: a a ee 
Are the deposits: of pat guano, ‘found: in. caves on the Papago Reservaticn, 


mineral deposits, ‘Subject to location and entry under the act of August 28, 19387 | 
(50 Stat. 862), or are Eaey nonmineral and subject: to disposal ~~ the Papago 


ss . Tribe? 


~The cintatened pre ovision anion in ie rece ue, the jade ‘ 
of the Papago Indian Reservation. subject: “to exploration. and loca- 
tion, under the existing. mining laws of the United States * * #7. 
25 U.S. C. sec. 463. These mining. laws are applicable, generally, to 
public lands. containing “valuable mineral epee 80: U. S- C. 
sec. 22. = 

Guano, the excrement of sea birds or bats, seems to be outside the 
scope of the usual meaning of the word enteral: ie. . “Any chemical — 
element or compound occurring naturally as a product of inorganic _ 
processes. ” (Webster’s New International Dictionary, 2d ed., un- 
-abridged:) However, as the Supreme Court said in the eas of 
Northern, Pacific Railway Co. v. Soderberg, 188 U. S. 526, 530 (1908) : 


‘The’ word: “mineral” is used in 80 many senses, dependent. upon the context, 


-- that the ordinary definitions of the. dictionary throw but little light upon its ca 


7 signification i in a given case. 
| 94805554 —T 
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‘The. question of the’ asaescon nnder, the. mining. laws of public 
: lands. containing valuable guano deposits was considered by the Secre-_ 


tary ofthe Interior i in. the proceeding entitled. Richter et al. Vv. 8 tate. of 7 


ie tah, 27 L. D. 95- (1898). The Secretary held. (p. 98)—: PNG ge ee 4 ok 


. + that guano is a. mineral, ‘and that’ ‘lands’ valuable for ‘deposits of 
guano are mineral lands be ate the meaning | of: the’  inining and other: laws" of g 
the United States, a i . 


- The ‘Secretary’ S aeccion: was based. upon the sonata ane the guano - 


involved in the proceeding (it had been deposited by sea. birds. on 


- Gunnison Island) was composed of substantially the same chemical _ 
elements as certain phosphate deposits i in the State of Florida, and that 
the: Florida. phosphate lands. had. previously. been, held (in. Florida — 
Central and ‘Peninsular. Railroad: Go., 26.1... 600. (1898) ) to be 

“mineral lands within the intent and heating: of the laws peeing. to 
‘the disposal-of the public domain.” ; : : . 
- The administrative classification by this Department, of public 
lands. containing guano deposits as mineral lands was mentioned. by 
the Supreme ‘Court, apparently with approval, in N orehern Pacific — 
failway Co. v. Soderberg, 188 U.S. 526, 534. 
‘The fact that the guano found on the Papago. Reservation is bat - 
guano, whereas the guano that was involved in the Secretary’ s decision 
in-the Lichter case had been deposited by sea birds, is not significant. 
Webster’s New International Dictionary. (2d ed., unabridged) in- 
cludes bat guano under the definition of the term “guano,” and the 
Encyclopedia Britannica states that bat. guano is similar to other types 
of guano.. This Department has regarded bat guano deposits as “min- 
eral deposits,” within the meaning of the mining laws. (See the file 
. Telating to ‘the approval, on October -17, 1982, of a mineral lease in 
favor of T. J. Rex, A. H. Kempton, and Charles A. Kumke, covering. 
bat guano deposits on the San Carlos Indian Reservation ; and Ernest 

Ri, Woolley, Brookfield Products Oo., A-24490, August 18, 1947.) 
I do not believe that’ the long- settled administrative practice with 
respect to this matter should be disturbed. It is my opinion, ‘there- 
fore, that the lands on. the. Papago Indian Reservation containing 
< valuable: deposits of bat guano are subj ect to location and entry. under 
~ the mining laws of the United States, and, hence, that the guano 


: deposits are not subjest to: el aaces by the ‘Papago Tribal Council. a 


“Masrax G. Ware, ie 
Solicitor, 


471". WAGE. RATES. FOR -UNGRADED. PERSONNEL. 1 +) AT. 


- WAGE: RATES. FOR UNGRADED PERSONNEL— 
BOULDER. CANYON PROJECT i 


. Bureau of Réclamation— Prevailing Wage Rates—Boulder Canyon Project. | 


The wage rate for ungraded. Jaborers or mechanics employed by the Bureau. 


of Reclamation for a particular type of work in connection with operation — : | 
or maintenance activities at the Hoover Dam may be established ata level —. 


_ different from the wage rate of personnel performing: the same type of work 
“+: “in: connection -with construction activities on the Molec or in- the. locality 
a5 of the ee . | : 


Tor THE Cousens OF Recekwerion< | : 23 

- This responds to the memorandum of September 3. from the Acting 
Commissioner to the Secretary, asking: whether, under section 15 - 
of the Boulder Canyon Project Adjustment Act (54 Stat. 774, 779; 43 - 
U.S. C. sec. 618n), the wage rate for ungraded laborers or Fecha 
employed by your Bureau for a particular type of work in connection 
with operation or maintenance activities at the Hoover Dam-may be 
established at a level different from the wage rate of personnel per- 
forming the same type of work.in connection with construction activl- 
ties on the project or in the locality of the ° proje ject. 

‘Section 15 provides that— 


All Jaborers and mechanics einployed in the construction of any part of the 
project, or in. the operation, maintenance,' or: replacement of: any part of the 
Boulder [Hoover] Dam, shall be paid. not less than the prevailing rate of wages 
Or compensation for work of a similar nature prevailing in the. locality. of the. 
project. In the event any dispute. arises as to what are the prevailing rates, the 
determination thereof shall be made by the Secretary of the Interior, and. his 


decision, subject to the concurrence of the Secretary of Labor, shall be final. = 


The use of two phrases, separated by a comma, and the disjunctive ; 


“or,” to modify “employed” in the first sentence of the section indicates _ 


| that two categories of laborers and mechanics are covered by the sec- 
_ tion, (1) those employed in-construction. activities on the project, and ~ 


(2) those employed in operation, maintenance, or replacement activi- . ‘ 
ties at the Dam, and that neither group ‘is to be paid Jess than the pre- _ 


_ vailing rate of compensation paid to other persons of a similar cate- 
gory for the same type of workin the locality of the project. The pre- 
vailing rate in the locality for a certain type of work when performed 

by construction personnel may be the same as or different from the | 

prevailing rate for the same type of work.when performed by opera- 


tion, maintenance, or replacement personnel. Sie ah 
‘Therefore, it is my opinion that the wage rate for. wigraded a te ee 


- borers or: mechanics: employed by the Bureau of Reclamation for a : 
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activities at fle Hoover: are may, ae section 15 of the Boulder | 
Canyon Pro} ect Adjustment. Act, be established at a level different, 
from the wage rate of personiiel petftsiniing the same type. of work in 
- connection with construction activities on the project or in the locality — 
of the project 3 if, in fact, such a ‘differential between the wages of the 
two categories of workers ] pr “evails.in the locality ofthe project. © 
The problem of determining the “prevailing rate” in the locality | of |. 
: the project obviously presents a question of fact in each case. If a 
dispute arises as to what is the prevailing rate for construction per-. 
sonnel or for operation, maintenance, or replacement personnel en- 
| gaged 1 In any particular type of woe the procedure to be followed _ 
is clearly outlined in section 15. -'The Secretary of the Interior is to 
make a determination,.and his decision, subject to the concurrence by 
the Secretary of Labor, is final. . i. . s 
_ It is noted that some. confusion. sith respect i the scope oof section 
15 has arisen from:the failure to distinguish clearly between the. pre-: 
vailing rates of pay that are to be determined under section 15 by the 
Secretary of the Interior, subject to the concurrence of the Secretary 
of Labor, and'the prevailing rates of pay which are determined by the | 
, Séoretary of Labor under the Bacon-Davis Act (40 U.S. C. sec. 2768) 
and which become the minimum wages for laborers and mechanics em-. 
ployed at the project by independent contractors with the Department 
‘under contracts involving more than $2,000. The minimum wages to be 
paid by such independent contractors at the project are outside the 
scope of the procedure provided for in section 15, inasmuch as these’ 
minimum rates of pay are based upon determinations already made. | 
by the ee of Labor. a | 
Maran G. Wun, | 
Solicitor. 


‘DUAL EMPLOYMENT 


eg Federal Employees—Consultant: to Alaska Development Board—Executive 
‘Assistant to Governor of Alaska. Ay at 


The simultaneous. holding by an. individual: of ie idaltion of Executive. Ke: 
_ sistant to the Governor. of Alaska at a. salary. of, $7,381.50 per annum and. 
‘ ‘a position as. consultant to the Alaska Development Board at a ‘salary of 


ey 400° per annum ‘would not violate : ‘the Federal dual compensation laws, 


inasmuch -as the. salary: received’ as ‘consultant would not be.defived from 


: funds appropriated by Conaress;. and: the. position as. CORSA: would st es af 


“be an office. of the. United States. - 


: “the Secretary. of. the, Interior, may, : under, ‘Executive Onder, No. T1986, _ perint eg. 


State, ‘Territory, or. ccantcipaliey or. the Secretary may approve the ap 7 
_pointment of a person employed by a State, Territory, or municipality, to 


ABT ess oe See DUAL: EMPLOYMENT. ee a 
7 | Reprember 15, “1947 


- a position in 1 this Department, if the duties of the ‘two positions are teleted 


toa cooperative program which is: being carried on jointly by the Depart- a 


ment and a State, , Territory, or municipality. 
| 84998 a ae ae > Supreme 45, “9a. 


To THE Dikecror, Drviston OF i caienoias’ AND- Tstiann. -Possesstons. | 
The *- *  * order for the signature of the Secretary to permit 

‘the simultaneous holding by Mr. George Sundborg of the position 

of Executive. Assistant. to the Governor of. Alaska (which carries. a 
— beginning salary of ‘$7, 381.50 per annum, according to information 
received informally from your office) and a position as consultant to — 


_ the Alaska Development Board; ata salary. of F 82, 400 ‘per annum, — 
raises several legal questions. 


~The applicability , of the Federal aa: competsation ‘laws to the | 
7 holding of the two positions by Mr. Sundborg must first be considered. 
Section 6 of the act:of May.'10, 1916, as. ‘amended by the act of 
August 29; 1916. (5 Uz we G, Sec. 58), ‘provides, in part, as follows: | 
. | Unless otherwise. specifically authorized by. law; no ‘money appropriated: by oi 
any act.shall be available for payment to any person receiving more than one 


salary when the combined amount. of said salaries exceeds the sum of 82, 000. - 
| per annum. _. t& 4 3 . 


= SP KS: provision has io held by the Comptroller General to bei inap- . : 


plicable in a case where. a’ Federal employee receives two salaries 
but only one of them is derived from funds appropriated by Congress. — 
‘17 Comp. Gen. 1055 ( 1938). As funds for the activities of the Alaska = 


~ Development Board are. provided by. the Territorial Legislature of | 
Alaska and not by the Congress, the - provision. of law quoted above a 


would not prevent a Federal employee, such as the Executive Assistant . _ 


‘to the: Governor of Alaska, from. receiving a an additional. salary from - 
“the Alaska Development. Board. ne - 
. Section 2 of the act tof ft daly | 3, 1894 ET U- 8. ©: ‘sec. 2), provides : 


Bais in part, as follows: 


_No person who holds. an ‘office. the salary. or ‘annual compensation auasticd " 


ae which amounts - to. the gum of two - thousand five hundred. dollars shall be: 


rae ‘appointed: to or hold any other amtale to which cempensHtlon is attached unless | 


Te, ee specially. authorized thereto by law;. 7 *. #3 


“The word “office,” as used i in this section; was s interpreted by the Court ; 
OF Claims in Dalton v.. United States, 71 Ct. Cl. 421 (1981), to mean 


fan office of the United States, a. public : station or employment estab... 
lished or authorized by Congress and conferred by appointment of 
_ . the Government.” As.the post of consultant:to the Alaska Develop- 
“ment Board clearly i is not an office of the United'States, forthe reason _ 


oe : that the Board: was created’ and is financed by the Legislature of the me ¢ 


ate Territory. of cual the +: Hxecutive Assistant to the Governor. wos 
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7 ‘Maske could imulltanéously hold a position: as consultant to. the Board 


| “without filling two “offices” within the prolibitory language of section . 


. ofthe act of July 31, 1894. 


There is also to be ate Pie 1765 of the Revised Statutes 
e U.S. C. see. 70), which provides: | | 


‘No officer in. any br anch of the public service, or-any other per son “whose salary, 


: pay, or emoluments are fixed by law or. regulations, shall receive any additional 


pay, extra allowance, or compensation, in any form whatever, for * * * any 
* * * service or duty whatever, unless the same is authorized by law, and the 
appropriation therefor explicitly states” it: is for such additional ‘pay, extra 
‘allowance, or compensation. : - 
In 11 Comp. Dec. 702. (1905), the Comptiiolles of the Treasury § stated | 
with respect to the application of this section: _ : 

The prohibition in that section is only against receiving. extra or double com: ae 
pensation out of United States funds, for in the absence of any specific reason to 
the contrary, there is nothing’ to prevent an officer or’ ‘employee of the United 
States receiving compensation from outside sources and at the same time: his 
Salary from the Government,. The question. of conflict of duties or of diminished 
efficiency is one of administration and does not affect the payment of his salary 
BO long as the employment by the Government exists. 


| As previously indicated, persons. employed: by the ree Dae 
ment Board are paid from funds of the Territory of Alaska and not 
“out of United States funds.” Accordingly, this- section would not. be 


cae applicable’ to the situation under consideration... 


-.. Another question to be disposed of is whether the Sti et 
| holding by Mr. Sundborg . of a position as-consultant to the Alaska 
Development Board and the. position of Executive Assistant to the. 
Governor of Alaska could: properly be approved by the Secretary of 
the Interior as an exception to Executive Order No. 9, dated January 

17, 18738.. That order establishes the general policy of prohibiting 


a _ persons who hold “any Federal Civil office by appointment under the 


Constitution and laws:of the United States” from accepting or holding 


. “any office under any State or Territorial Government, or under the. 


| Charter or ordinances of any Municipal Corporation; ee €N 
‘However, Executive Order No. 7796. ve anuary 21, (1988; 3 KF. R. 197 i 


amends the earlier order so as— 


aa (1) to permit officers and employees of the nepunnnehe. of the In- | : o 
terior, upon approval of the Secretary of the Interior, to hold office under state, — 


territorial, and municipal governments engaged in. cooperative and related work 


_ - with the Department of the Interior, as authorized by Federal and state laws: 


Provided; That the Services to be performed by them shall. pertain to such work 


~~ and shall not in any manner interfere or conflict with the performance of their 


duties as offieers or employees of the Federal Government; and. (2) to permit — 


‘state, territorial, and. municipal. -officers. or. employees engaged. in cooperative ‘ 


and related: work with the Department of the Interior, unless prohibited by — 


law, to accept appointment in. and serve under the Department | of the Interior : : 


when the Secretary of the Interior deems such: employment necessary to secure 
“amore efficient administration of. the said work; * * 8, 


“ 


a “October 6, fe 


Ce a ee 


haeoutivs, Order No. a 96 was ‘apparently the. inicancioth of acom- — 
munication which the Administrative Assistant to’ the Secretary: of | 
the. Interior addressed to the Civil Service Commission on May ‘12, 


_ 1987, recommending | the issuance of an Executive order which would a 3 


é make’ It: possible, for’ employees’ ‘of the’ Geological Survey engaged: in 
: authorized: ‘cooperation with States, Territories, or municipalities to 
hold at the same time appointments from the respective States, Terti- | 
tories, or municipalities involved in the cooperative programs. 
It appears from the language and background of Executive Order 
| No. 7796 that the authority of the Secretary of the Interior in the 
matter of permitting exceptions to the general rule against dual em- - 
ployment i is not unlimited, but that the Secretary may permit an em- 
ployee of this ‘Department to accept and hold a position with a State, — 
| Territory, or municipality, or the Secretary may approve the appoint- 


oF oy, ment of a person employed by a State, ‘Territory, or municipality, to — 


2 position in this Department, if the duties of the Federal position — 


ta | and the duties of the State, Territorial, or municipal position pertain - 
to related activities under a cooperative program which is being con-. 
ducted jointly by the Department 2 the Interior and the daeeas Terri- 


tory,. or municipality. | 7 Pe a 


| Masene a. . Wan, ‘ a ae 


Solicitor. m4 


2s ee. | "LB. BEER EY AL. sees 

ye A-20806 et al. Decided Ootober 6, 197 ‘ oS eed 
| oi and Gas Leasea—AppliostionMineral Leasing Act—Submerged Lands. 

- Applications for oil and: gas’ leases’ on submerged lands lying below ordinary , 
low watermark in the 3-mile marginal: belt. ‘of: the Pacific Ocean must be de- - 
nied because such lands are. not subject to disposition under the Mineral 


Leasing Act of February 25, 1920 Stat. 43%, as . amended ; 30.0. 8. C. 
sec, 181. et. seq. ). . 


Oil and Gas: Lesses—Appliontions—Mineral Teasing Act—Tidelands— 
| ‘Inland Waters of State. : , , 

7 Applications for oil and gas leases under the. Mineral Leasing Act: of February 
25, 1920 (41-Stat. 437, as amended ; 30 U.S. C. sec. 181 e¢ seg. ), on tidelands 
--and lands which underlie the inland waters of California must be denied. — 
- ‘because the Federal. Government does not claim to own any. interest ; in: such 

lands. ae ie, 7 
a i 3 "DECISION 


coe various 5 datas iecue fhe years 1934, 1935, and 1936, the above. : eo 
listed. Persons " Spplied: for oil and gas prospecting permite under the ett & 


| . E 1 The list has been omitted for ‘purposes: cof. brevity. “[Haitor. ] 


oO ron ae vee Sere 
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~~ Mineral. Peres Act of ae 95, 1990. (41 Stat. 437 - or for ail - 
~ and-gas leases. under the-amendatory act of August 21, 1935 (49 Stat. 


me é ° 6745 30 U. Sz C. sec. 181.6. seg.), on Jands lying along the coast of | 


ee California: The General Land Office, : now the. Bureau of Land Man- an a 
- agement, rejected: the. applications and the applicants appealed. ae 
:, Action: on.the appeals was. suspended pending a ‘determination “ob ie 


te ake nature and extent of the rights in and jurisdiction. over lands ly- aa 


ing in the. Pacific. Ocean. off the: coast. of Aeifornia:s as. between the tes 
- ' United States-and the. State. of California. Be eae. | 


In October 1945, the United. States. brought : an cuigial suit | in ‘tie * ap 


7 United. States. Supreme. Court against, the State of California i in. which 7 


it asserted that it was the-owner in-fee simple. of, or possessed. of para- 
mount rights in and powers over, the lands, minerals, and other things 


of value underlying the Pacific Ocean, lying seaward of the ordinary 


low watermark. on the coast of California and outside of. the inland. 


_ waters of the State, extending seaward 8 nautical miles and bounded 
on the north and. south, respectively, by. the northern and southérn | 
-boundaries.of the State of California... The plaintiff. prayed for a 
decree adjudging and declaring the rights. ofthe United. States as 
against the State of California in the area claimed. 

On June 23,-1947, the United States Supreme Court. held j in United : 
States v. California. “that. California is not the owner of the three- 
mile-marginal belt along its coast, and that the Federal. Government 
rather than the state has paramount rights.in and power over that. 

belt, an incident to which is full dominion over the resources of the ; 
— soil ‘under that water area; including: o1l.?2.3 

‘It appears that the lands involved in.these applications are elther - 
(1) submerged lands lying below ordinary low watermark in the 3- 
milé marginal belt of the Pacific Ocean, or: (2) tidelands and lands. 
‘which underlie the inland waters of California, Ancluding ports, bays, 
and harbors. *’ 
~ On August 8: 1947; the Solicitor bor this Department ruled: that the. 
Mineral Loasing ‘Act of February 25, 1920, as amended,.does not 
authorize the issuance of oil and gas leases with respect. to the sub- 
‘merged lands below low tidé off the coasts of the United States and. 


outside the inland waters of the States. 6. On ‘August. 29, 1947, the ~ ¢ 


Attorney General of the United States, 1 in | response toa request of the, — 





3 The decimione of the Biuvean: trom Shieh the earlier appeals were yen were “‘ffirmed ? 


by the Department, put the applicants: in those cases filed motions: for. ‘rehearing, ‘petitions ~ 


‘for the exercise of supervisory. authority, and other requests for reconsideration. ‘Although: — 


. bome of the motions and petitions were denied, the applicants have in all eases, Kept their 


- appeals alive by filing further requests. for reconsideration. This decision will dispose of | 


_ all matters now pending -before the Department in. connection with the applications, —_ 


"whether the. applications are: eee the oe on. appeal, “motion, Petition, 9 or Fequest 


AS De for ‘reconsideration. 


8 882 U8, 1988, + ee : < #58, Sar | sats, Bs 
48ome of the eee soplted doe appear . ae within the t boundaries of. confirmed 

private land’ Erante, . Re ie en ee ree ee ee Mr mee a oer ee 
"560 1. D. 26, ao coe thay tet ciet 
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October: 6, J a7 


et Secretary or the Intorion, 2 rendered an. opinion * in a a letter to the ete _ 
tary, reading as follows: Ciara ae ee : 


You. have’ asked. my. opinion: on the nesta: whether the Mineral Leasing ee 2 a 
of February: O85. 1920, as, ‘amended: (44--Stat...487; 30. U. “§. -O...181;: et seg. Yate 


authorizes’ the issuance of. oil and: gas. leases with. respect to the submerged ee 


lands. below low tide off the’ coasts of the United States and outside the inland a : 7 


waters within the States. — : 
In considering | the steps. which should be. taken to protect “thé ‘ihterests of. the - 


United States in the submerged lands off the’ Coast of ‘California, following the 
decision of the United States Supreme Court. rendered on June 28, 1947, in United: ae | 
States v. California, No. 12 Original, October Term, 1946 [332 U8: 191, ‘one Of the * nee 
_ questions which your Department and this Department: had. to: examine was. = 
whether the provisions of. the Mineral Leasing At Yequired that the procedures. is a 


_ set forth in that act be followed with regard to the ‘property which the Supreme — 
_ Court held in that case to be that of the United States. ‘The Acting Solicitor Gen- : 


eral and the. Solicitor of your Department concluded that the act imposed no such — | 


_ requirement. ‘After consideration, I reached the Same conclusion, and 1 “now 
adhere- to iti. The’ eoEalatons) Cia United States Veo beersishchieatl sebray: were 
signed on that basis. sae’ Vue Bee ERIS er me ee ee ee ee 


crt follows that so many. al ie above-listed: aippligations* Tas vie - 
~ submerged lands lying below ordinary low waterinark in the 3- mile 
marginal belt of the Pacific Ocean and outside the inland waters of: _ 


| the State of California should be: denied. 


In the conduct. of the. litigation with the: State of California, ae ' 


: Government conceded that it was not. laying élaim to the tidelands 


—or to the lands which underlie the inland. waters of California, ; in- - 
cluding ports, bays; and harbors;. or'to the minerals therein. It as- 
‘serted | ownership only to. the lands, minerals, and other things of 


- value underlying the Pacific Ocean in thé 3-mile belt seaward of the: 
ordinary low watermark, and outside the inland waters of California. - 

3 Hence, so many of: the above-listad applications ° ascover tidelands 
-_ and ands which underlie the inland waters a California. should pe. i. 
-_ - heobrdiigly the decisis: “from: viliich. appeals were: taketh ° are 

2% affirniéd: and: the motions, petitions, atid other — for reconsid- 

, eration of decisions by. the Depatationt are denied. , 7] he oe 


J. 7 Kaug,: 7 
ae San 


°40 Op. Atty. Gen. 540. [Editor.1 
: See footnote 1. [Editor.] eu. e 7 a Wisk 
“a Motion: for Leave to File Complaizit, ‘and Compliitit; pp. “9. 6 T. Uitte: Stoies ¥. Cali-. 
fornia, 332: T. ‘Ss 19; Decrée Bones by me United States: and Meniorendum: in Support 
of Proposed: Decree, pp. 1,. 5: ae 
8 See footnote 1: ° [Hditor.}'- as ae i) 3 Ge 2S ae 
i) On July. 27, 1947, the Attorney Gikewsi of the United. Stites a and ‘the: ‘Attomnay. Géneral: 
- of California entered. into a stipulation in which it was conceded that certain parts of. 


» San Francisco Bay, San. Diego Bay, and San Pedro Bay were not claimed by. the: United : 


States: - Some of the applications. appear to be for. lands within these areas. 


To Same effect, see. decision of Peres Bureau of Land Management, September, 8 o a a _ 


oe LT08 Angels 058115, ene i : 
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| 7 VALIDITY OF ORDERS TEMPORARILY WITHDRAWING nee 
_ “LANDS IN AID OF LEGISLATION” ‘LOOKING TO THE STAB 
‘ISHMENT OF ‘INDIAN RESERVATIONS a ; 


J Public Lands—Temporaty Withdrawals by Secretary. of ‘the Interior. 


“Prior departmental rulings: that. ‘the Secretary. of. the Interior may withdraw 
‘public land temporarily in aid of legislation looking to the. establishment. 
of, Indian . reservations. by the Congress. are not in conflict: with the. acts 

: of. May. 25, 1918 (40 Stat. 570), June 30, 1919. AL Stat. 84), and March 3. 
1927: (44 Stat. 1847). : ‘ 

~ Sueh. withdrawals when made. remain. in “full. force. and. effect, until. revoked. - 

either by the Congress, Or, by. the , Secretary, even, thong the. e-contemnlated ; | 
legislation fails. of, enactment. . sca A Pek. ee ae wit ae 


oN 35008. tat = 7 ee pone a de | oe | 
Bich a ae ape oe ee ee . 
ina letter. to. you: under das of Jw une 20, 1946, Senator ea _ 
~— of Nevada, strongly questioned the legality aid propriety of the -prac~: 7 
_ tice of this Department of making temporary withdrawals of public — 


.- Jand-in aid of legislation looking to the establishment of Indian res-. 
-. ervations, and made the assertion, based on a legal. memorandum. 
prepared by one Frank K. Nebeker,? that this practice nullifies the act 


of May 25, 1918 (40 Stat. 570), the act of June 20, 1919, (ab Stat. 
34). , and. the act of March 8, 1927 (44 Stat. 1347). , A 
The policy. ‘issues raised: by Senator McCarran ‘ae bean nee in. 

part. by revisions of departmental procedure with respect to the es-_ 

-tablishment and. continuance of temporary land withdrawals. ‘This. 


‘memorandum will.therefore be restricted to. the. purely. legal. issues. 7 


«The Nebeker. memorandum, which: was directed primarily to.the, — 
_ validity. of Secretarial order of September. 26, 1933, withdrawing 
. temporarily certain vacant, unentered, and undisposed- of public lands. | 
in. Uintah County, Utah, was discussed at some length in a letter — 
dated May 3, 1944, from Acting Secretary F ortas to Senator McCarran. | 
~ Tn that. letter, the. prior rulings of this office were reviewed, and. the. 
- conclusion was reached. that the temporary withdrawal: was: clearly: 


 -within the authority of the meceetary: aan & find no reason to disturb: oe 


that conclusion. 
-' The power to hey seiianaialiin or eee in aid of 
legislation, the public lands of the United. States, eluding: with- 


41-The Nebeker | memorandum. ig. referred. to at page . 46 of. the. Third. Partial Tapert of | 
the. ‘Committee. ‘on. ‘Public ‘Lands: and: Surveys: (S.: Rept... -No.. 808, ‘79th ‘Cong.,: “Ist. sess. 


(1945)).. For full text of the memorandum gee Hearings before- the Committee: on. Publie Ss. 
- Lands and Surveys, Washington, D. C., June 15, or and 21, 1943, -Dp.. 24aT2- ate (pursuant. . 


| to 8. Res,.241, 78th Cong. 8d sess.; 1940, ete.) 


ye gaa! 43 


Bay Fos VALIDITY: OF: ORDERS. ‘WITHDRAWING. PUBLIC. LANDS | — 66 
| | ‘October 8, 1947 | oa 


| avewals for Tyan use, is one that has been exercised ‘by the a “ee 


| department from an. early date. The. authority so. to do, implied: 
from long-continued usage, with the acquiescence of the Congress, has" 
: been considered and upheld i in the courts. 


| The act of May 25, 1918, prohibits the creation or ‘enlargement of Me 
is Indian reservations in the States of New Mexico and Arizona, except 


by act of Congress. Section 27 of the act of June 30, 1919, made this 

prohibition. general, Section 4 of the act of March 8, 1997, ; prohibits , 

” changes in the boundaries of Indian reservations whatever’ Jocated, 

_ with the proviso that the prohibition shall not apply. to temporary” 

_ withdrawals by the Secretary of the Interior. While the acts of 1918, — 
1919; and. 1927 thus take away the implied power of the ezububive 7 

department to‘ create; enlarge, or make changes in the boundaries of: 


Indian reservations, the power theretofore exercised of making tem- ae 


porary. withdrawals was expressly recognized and preserved. 
. The legislative situation with respect to the establishment of Indian - 
| reservations appears to be on-all fours: with that considered by the 

court in Shaw v. Work, supra.’ In that case, Congress, by the act of 
June 25, 1910 (36 Stat. 847; 43 U.S. C. sees. 141-142), had made 


a express the implied authority of. the Executive to withdraw public — 


lands temporarily for certain purposes, with a provision prohibiting 
the creation or enlargement of forest reserves in certain States, includ- 
ing Oregon. | In 1912, the President issued an order temporarily with- 
drawing public lands in Oregon. The object of the order was to 
withdraw the lands from disposition pending legislative action by the 
Congress looking to inclusion of the lands within 2 esr forest. 
The validity of the order was: upheld. The Court said: sone 
The contention. of. counsel for plaintiff that the state of Gecteae is “exempt 
from the operation. of the Act of June 25, 1910, vesting. the. President. with the. 
power of withdrawal, is without foundation, since the exemption relates solely 
to an attempt to create a forest reserve, or an addition - to an: existing reserve, 
otherwise than by an act of Congress. The: President, in the. order: here in 
question, is. attempting neither to create a forest reserve, Dor add to one already. | 
existing. He merely - withdrew the land from. settlement : ‘pending action. by — 


7 Congress, . which alone. has" the power under. the act to create forest reserves 
within the states therein named. In other words, the President withdrew ‘the 


land, not to create a forest reserve, put. that Congress: might, However, ‘the 


_ power of withdrawal is inherent in the President without the express authority) 
of Congress. United States \ v. ‘Midwest Oil -Co., 236 ‘v. a «459, “80. 8, Ct. 309, 


fe 59L: Bd. 673. me ae a 
Tne 1916, the Aisias: Gaiigeal had: eaxcnee a like conelanon in - ae 
a similar case, “BL “Op. Atty. Gen. 5B. ‘The question before. the a ro 


“2 United Btates * v. “BHidwest Oil 0.; 236 U. s. 459 (1915); Meson v. United 1 States, 260 — 


US. B45 (1923): Grisar-y. McDowell, 6 Wall: 363, Bal (1867) 5 : Shaw v. Work, OF. (2d) 
1014 (1925), cert. denied 270 U. 8. 642 (1926). . . | 7s 
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| “torney General was wheter withdrawals of public lands might be 
made in aid-of pending legislation looking to ‘the inclusion of the’ 
lands within existing national forests. in ‘those States in which the’ 


= creation of national forests, or additions to ‘national’ forests, except: 


by act of Congress, was prohibited bythe act of March 4, 1907 (84 
Stat. 1271), as reenacted by the act of. June 25, 1910. (36 Stat. 847), 
-as amended. ‘The. Attorney ‘General ruled Prue such a "temporary | 
withdrawal was not legally objectionable and sald : ae hai et 


-What the legislation. of 1907. aimed to prevent (in the States named) was the | 
“increase, by. Executive action based on the acts of 1891. and 1897, supra, of the 


areas designated and set. apart as national forests and administered as such | 

pur suant to the forest reserve legislation. If such. increases, were™ to. oceur, — | 
that act intended that they should be. brought about only by the direct action 
_ of Congress. Pro tanto, it worked a repeal of the acts of 1891 and. 1897, supra. 
. They had given the President authority to create forest. reservations in these 


States ; the act of 1907 simply took that authority away. It did not purport to 
interfere with the President’s authority, then implied (United States v. Midwest. 
Oil Company, 236 U.S. 459), and since: made express (act of 1910, supra) , to 
withdraw land from the operations of the general land laws in aid of proposed. 
legislation, nor do I perceive any sound reason for inferring such an. intention. 
The withdrawal power could not create forest reservations or add to those 
already - created; the result. of its exercise would merely be to preserve the 
status of the land withdrawn until Congress had determined whether to pine, 
about the creation or addition by its own enactments, es 


‘It seems to be obvious that the prohibitions contained in the acts 
of 1918, 1919, and 1997, were intended: to prevent the.creation of per- 
manent reservations or permanent additions to existing reservations 
except by act of the Congress. ‘Temporary withdrawals in aid of 
legislation, which create no rights and merely suspend the operation 


< of the public-land laws, are not forbidden. On the contrary, the 


power to make such orders, held to be implied by the Supreme Court 
in the Midwest Oil Co. case, was given express recognition and ‘con- 
firmation by section 4 of the act of March 3, 1927. _ 
In his letter.of June 20, 1946, Senator McCarran also sharply criti- 
cizes the Department for permitting temporary withdrawals to re-: 
_ main in effect indefinitely and over a long period of years despite the 
fact that in some instances no attempt was made to obtain legislation _ 
and that in others Congress declined to enact: the contemplated legis- — 
lation. While this criticism raises a question: of policy on which I 


express. no opinion, I deem it advisable to point out that when the 
word “temporary” is used with respect to withdrawals in aid of legis- — - 
-Jation, the word “temporary” is used in contradistinction to the word 
oie “permanent. ”. The executive practice upheld in the Midwest Oil Co, | a 
case embraced two types of public-land’ withdrawals—permanent: ae 


| withdrawals intended. to. be. effective pamncdiately , for the DUR a 


| as 2 “VALIDITY OF ORDERS § WITHDRAWING PUBLIC LANDS a Ga 
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for which ais ied were withdrawn, and: temporary saithdsawale such. 7 


as those now under consideration, in which public land was withdrawn or 


: -for the purpose of maintaining the status of the land free-of private = 


‘claims until such time as the Congress itself had taken action. “The an 


latter type of withdrawal derives its temporary character from the © - 
fact that, although it might remain in force indefinitely, itis subject 


7 to revocation or discontinuance at any time without impairing the __ 


| “rights of anyone. Both types of withdrawal were considered and dis- 
cussed in the Midwest case. . The power of withdrawal not only was — 


~~ held to extend to both, but the Court recognized that,even inthecase 
_ of the temporary withdrawal, ‘the order would remain effective until 


revoked, irrespective of the period. of time that might elapse. i a 
Court said (p. 479) : ae | ee | 
ee But in the cnadority of cases there was no subeegiient legislation in 


Pata to sueh lands, ‘although the withdrawal orders prevented the acquisi- 
-tion of any private interest in such land until after the order was revoked. 


To the same effect is Shaw v. Work, supra, in which it was contended — 


that a temporary withdrawal in aid of legislation then pending before - 


the Congress, which withdrawal had been in effect for more than 10 
years at the time of the decision, terminated with the adjournment of 
the final session of that Congress. The court rejected the contention, 
and held that the order remained effective until revoked. | 
While it is my opinion that the temporary orders of withdrawal to 
which Senator McCarran refers were validly issued, and that those 
orders will remain in effect until formally revoked, either by the Con- 
_. gress or by the Department, I deem it advisable to call your attention 
_. to the case of Bibo v. Pueblo of Acoma, Civil No. 940, now pending on — 
appeal before the Tenth Circuit Court of Appeals, and tothe case of — 
United States v. Bibo, Civil ‘No: 1258, in: the United States. District.” 
-- Court for the District of New Mexico. In these cases, Bibo claims,the . 
right to-use public lands temporarily withdrawn i in aid of legislation - 
‘by departmental order of December 93, 1988 (4.F. R. 401), and it is 
my understanding that he is contending that the order of withdrawal — 
‘is invalid on substantially the same grounds as those urged: by Senator 
McCarran. The pending cases should thus result in a judicial deter- 
‘mination of the question of the authority of the Department to make 


af temporary withdrawals of public lands in aid of legislation looking ; - : 
A | to the establishment of Indian reservations. | : : ee 


Bure | oO. Coren, 


| Acting Solicitor, 
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oh “CLAIM | oF G. © ‘ERMA 

Tort OaisnLicetises: | are a 
cae | AC person who enters upon the jand- of the United States Dy: perinission. of. the 
owner but solely for his own. purpose and benefit has the: legal: stats: of a” 


licensee.: 
Under: the Federal: Tort Claims Aue he legal duty of fine, United ‘States to 


a licensee is determined by. the law of the Stdte in which the incident giv- | : 


| - ing rise to a claim by a licensee occurred; and in most jurisdictions a land- 
- owner is not under a legal duty to take affirmative steps to make the premises | 
js safe oe a licensee. a : & gt tay 


Te Po so - ao Se r ee OG 22, 1947. 
G. C. Dea. ‘of. Route 1, Box: O6-A, Ysleta, Texas, filed a signe 


age against the United States on September 7, 1946, in the amount of 


: $462.31 because of damage to his truck and $087, 50 because of the loss 
~-of the use of the truck. On J anuary 31, 1947, an amended claim was 
- filed for SEQ, 01 because of damage to aie bruck and for: $249. 13: 0 

“cover the resulting loss of business. - 


- The question whether-the claim choula ie dled: andes the’ Fed- ae iY 


_- eral Tort Claims Act (28. U. S.C. sec. 921 a seq.) has been submitted - 


to me for determination. - 
The Bureau of. Reclamation constructed § a ver: pik be cree in 1928 an 


_ or 1929 to provide access across. the Riverside Canal in the Ysleta, 

Texas, division of the Rio Grande project. On September 5, 1946, 
claimant, a contractor hauling hay for Henry ‘Winn, a farmer ‘living , 

in the vicinity of the bridge who-had been permitted by the Bu-| 
reau to use the bridge from time to time, drove a truck across the — 
. bridge. - The bridge was constructed for use by a vehicle of 5-ton. 
- capacity, and it is estimated that the weight of the claimant’s truck 


‘was about 12,000 to 14,000 pounds. The piling failed at or below - 


7 the water line, causing the truck to fall into the canal. 
The liability of an owner of real. property for damages: ceric 


from unsafe conditions upon the premises frequently depends upon 


the status of the. claimant: at. the time of the incident, i. e., whether 


he was an invitee, a licensee, or a trespasser. . An invitee. i one who | 


“is on the premises solely on invitation express or implied, where there 
- is benefit to both the visitor and the occupier, or to the occupier alone. 


Wimberly v. Gulf Production Co., 274 8. W. 986 (Tex. Civ. App., a 


+ 1925), -It.is not-shown by. any. evidence, or even contended, that the 


claimant was upon the bridge.in response. to. any, express. or implied -, | 


invitation. A licensee is one who comes upon the premises by permis- 


sion solely: for hisown purposes and benefit. Yewas Pacific Coal @ 


Oi C69: Bridgés, 110 8. W. (2d) 1248, 1251 (Tex. Civ. App., 1937). 
T believe that the claimant had implied: permission to use the bridge, - 
because ; it ranpeate that it was customary to > Permat the oe to use. 


ee eee “ENFORCEMENT: OF: WILDLIFE: CONSERVATION LAWS ae Mee 
pa October 24, 1947 | | 


~The duimant was. s.thorefore a licensee, who. coal the bridge for ai, 


a ne personal to himself, and not for the mutual benefit of him- 
self and the Government | or of the exclusive benefit of the Government. 
“In Texas, | the’ owner ‘of realty i is “not required to make’ the ‘premises | 


| rs for a licensee. The latter must take the premises , aS. he, finds 


them. - The owner merely owes to a licensee a duty not. to-injure him — 
or to damage: his property. by an: affirmative act of negligence or by |. 

~ willful or wanton conduct. Temas Pacifie. Coa & Ou Corr. Bridges, — 

‘T10 S. W. (2d) 1248 (Tex. Civ. App., 1937) ; Note, 12 Texas Law Rev. 
96 (1933) ; Kruse v. Houston tf, 6. BR. Co., 258 S. W. 623, 625 (Tex. 
Civ. App., 1923). - | 
— “There was no. afieraative act rot iedina ai no “eamton: or r willful 
conduct, by Government personnel toward the claimant in‘this' case. _ 
Consequently, the Government, if it were a. private. person, would © 


not be liable to the. claimant wider. the. law of Texas. for the damages . 


i resulting from the sagging of the bridge... . | 
- As a matter of fact, the evidence Seidicates that she: Caveat 


made every reasonable effort’ to maintain’the bridge’ ina safe con- 


_’ dition. The claimant, on the other hand; attempted to cross a bridge 


| ‘constructed wholly of wood with a load that: exceeded the capacity > 


of the bridge. This was an act of ae that a the damage Bone 


— to his pera cant to abe aaa 
‘Deneenwari0N epenedt heat 


_ Therefore, in accordance avith the provisions of he F edderal Tort | 


| : Claims Act and the authority delegated to me. by the Secretary of the . ae 


; Interior (43: CFR 4.21; 12 F, R. 924), a determine that— - 
(a). The damage ti: the property of G..C. Derma, on cane the 


claim i is based, was not caused by a negligent or wrongful act or omis- : | 
_, ston of an employee of the United oiale sie a of the Interior; —" 


. baat | 
(b) ‘The claita of G. c. Derma must be denied. are 
“Mase G. 3, Wea, a : 
Sees “Solicitor. 


: sxroncraayT OF WILDLIFE CONSERVATION LAWS on FEDERAL i 
,; , MILITARY. RESERVATIONS ._ | 


bg Employees—ederal Laws—State Laws State aid Federal Game | 
Wardens and Agents—Milit vary ‘Reservations—Exclusive J urisdiction 
of United States—Military and Civilian Personnel. oe 


‘By virtue “of the ‘Assimilated: Crimes Act (18° US. G.. see: “468 ‘ainy silts. con- io - 
servation laws of: a State which were -in effeet on February 1, 4940; “and eek 


“60 | DECISIONS: OF THE. - DEPARTMENT: oF THE (INTERIOR - 80 RD. 
switely remain in force are arplieebie e as ‘Federal laws to military reserva- : 
-tions‘and other areas within the State. Which are under the exclusive furiadic: 7 
‘ tion: of the United States... a : . 
ee State game wardens: have no. jurisdiction. to enforce: State or Federal g game laws 
on lands ceded to the exclusive use of the United States. Violations of law. 
_ occurring on such lands are enforceable only oy the proper authorities of the . 
. ot United’ States. | : 

ra United States . ‘game © mianagemént ’ pee ant United States: aa game pe 
-. wardens are: appointed with specific authority. to enforce. designated laws 


’ only, and: ‘they cannot. take. action with respect: to the enforcement on mili- - 


; tary: reservations. of State wildlife conservation laws adopted as ‘Federal 

| = ' laws.under the provisions of the. Assimilated Crimes Act, ox otherwise. | 
~ Violations’ by’ military personnel of. wildlife conser vation laws or egulations 
on military reservations, irrespective of the Assimilated Grimes Act, can — 
be Lapse saat before: courts martial under ‘Article of War | 96 bees U.S. C. 


ors, $CCL1568).. 2. 
Violations. of ‘the. “Federal: game laws by civiians on a military reservation 
: : _ over: which the United. States, has exclusive jurisdiction, and which fall with- 
"Ge the category of a petty offense (18 U. &.-6, sec. 641) may be prosecuted 
by military personnel before a proper United States commissioner. 
1}. United: States. attorneys and: marshals can apprehend and prosecute offenders 
wy. Of Federal. game laws,. including federally adopted State laws, upon military 
hinge reservations which are under the exclusive jurisdiction of the United States. 


/m-35079 : a : a se : /. * - > cron 24, 1947. 


210 THE Dakoras, J Pea AND Winona Sa ae : 
. Attached are a letter. dated December 26, 1946, from Assistant At- 
_torney General Theron Ii. ‘Caudle and ‘the eeclosre which accom- 
panied it, a communication dated December 16 to the Attorney General 
~ from United. States ‘Attorney Joseph T. Votava, Oniaha, Nebraska. 
"These documents*. relate to the problem of the enforcement of wild- 
_ life conservation laws on military reservations over which the United 
States has exclusive jurisdiction. The delay i in oe them to 
you, Is greatly regretted. 7 | 
“It appears that the problem menaoned above has arisen because 
within the State of Nebraska there are several military reservations 
over which the Federal Government has exclusive jurisdiction and. 


upon which indiscriminate killing of game, particularly pees is 


taking place in violation of the Nebraska hunting laws. | 
_ The Army commander within the region, by an order dated No- | 
vember. 20, 1945, adopted the Nebraska hunting laws as Federal laws | 

on the military reservations in Nebraska over which the United States 
has exclusive. jurisdiction. Moreover, by virtue of the Assimilated 
_ Crimes Act (54 Stat. 234; 18 U.S. C. sec. 468) any wildlife conserva- : 
‘tion laws of the State of Nebraska, (or of any. other State) which were 

: In effect on. n February 1, 1940, and which : remain. in force are applicable 


bs “The documents referred 6: may be ‘fourid § in the files of the Fish and Wilanite Service. & 
, fedtton) a = 
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a as. sede laws to military reservations and other : areas: acthin the | 


' State which are under the exclusive jurisdiction of the United States, 7 


- without regard to administrative action. of the sort involved in. the 
+, military order of November 20, 1945. See M eCoy v. Pescor, 145 F. 
- (2d). 260 (C. C. A. 8th, 1944), cert. denied 324 U.S. 868, “rehearing 


_ denied. 395 U.S. 891 (1945) ; ; Bowen v. Johnston, 306 U. S..19 (1939). 


_. The question of who shall enforce the hontne laws upon such military 
_ reservations must be resolved. 

_ State game wardens have no jurisdiction to. te State or Wedaral _ 

game laws on lands ceded to the exclusive use of the United States for 

| military reservations or other purposes. Violations of law occurring 

. on such lands are enforceable only by the proper authorities of the 

‘United States. Bowen v. Johnston, supra. See, also, opinion of the 


Judge Advocate General of the Army,. Dig. Op. J. A G., 1912-1940, , 


“page 7; par. 2a of Army Regulations 210-80, December 1, 1995. ae 
- United States game management agents and United States deputy a 


: game wardens are appointed by the Secretary of the Interior specifi- 


cally to enforce the provisions of the Migratory Bird Treaty Act of 


July 3, 1918, as amended (16 U.S. C. sec. 708 e¢ seg.) ; the Lacey Act, 


as aiasided (18 U.S. C. sec. 390 e¢ seg.) ; the Migratory Bird ions oe 
_.. servation -Act, as amended (16 U.S.C. sec. 715 et seg.) ; the Migratory _ 
Bird Hunting Stamp Act, as amended (16 U.S.C. sec. 718 et.seq.).; the 
_. » Bald Eagle Act: (16 U..S. C. sec. 668 et seq.) ; and the Black Bass Act, 
ag amended (16 U.S. C. sec. 851 ef seq. ). As the authority in the ap- “ee 


cn pointments is specific, it is my opinion that such personnel of this 


 Departinent is only authorized to enforce the laws mentioned in this - 
- paragraph, and that they cannot properly take action, in the absence © 2s 
of additional] authorizing legislation from the Congress, with respect oo 


to the enforcement on military reservations of State wildlife con- 


eae 


| servation. laws adopted as Federal laws under the provisions of the % 
a _ Assimilated: Crimes Act, or otherwise. Cf. 22 Op. Atty. Gen. 512. 


Tt is clear. that. aly "Violations by military personnel of wildlife 


ee conservation laws or regulations on military reservations (aside from 
the application of the “Assimilated Crimes Act and military orders — 
2 similar to that of November 20, 1945, the Army prohibits hunting and — 
fishing on military reservations without a permit of the commanding | 
officer ; par. 3b, Army Regulation 210-80) could bethe basisofcriminal 
_ prosecutions ee courts martial under Article of War. 96 a Exe 


JU S. Ou: sec. 1568). 


Pe bia 


: ‘ag Federal game Tawa) @ omitted ae a eivilian on a’ military oa 
_.,tion-over,which the United States has:exclusive. jurisdiction, and which — 
falls within the category of a: petty offense, as that.term is definedin 
«18 U. S. C. sec. 541, may be prossented by a military premainel 7 


. 948955548 
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= Gators’ a United States commissioner designated to. try such crimes (18 
= Be C.. Séc. 576, as 5 ‘amended). See ‘Dig. Op. J. A. G5 1862-1912, 

page 267. ’ 
The Department 6 of J ustice, through its United Site snirshils and. 
United States attorneys, can ‘take action to apprehend and prosecute 
- persons who commit any types of offenses’ (including violations of 
“State wildlife conservation laws adopted . as Federal laws) upon mili- 

‘tary reservations which are under the exclusive Furisdiction. of the | 
_ United States (28 U. S. C. sees. 504, 485). en , | 
If you believe that further legislation fans to the aufontement | 
a of wildlife conservation laws on military reservations and other areas _ 
 sover which the United States has exclusive jurisdiction i is desirable, 
this office will be glad to collaborate with your agency in the drafting 
: of a De a bill on the sab} ect. 
Masene G. Warr, 

Solicitor. 


ae ee ae “K. §) ALBERT 
a A-RA51A a. Decided October 28; 1947 


: ‘Mineral Leasing Acti and Gas Leases—-Known. 1 Gealagio.& Structure— , 


- Competitive Bidding, © 


It is not the policy of the: Department to redefine p.° cite structure = 

all sands. or formations therein having prospective value: for ‘oil. and gas 
‘have been exhausted or proved barren. 

Land within a known geologic structure i is subject to lease aly by. competitive | 
_ bidding, as provided in the ara ae Act of Fenraary: 25, 1920, as 
pears cee U. a CG. Bec. 228). | 


APPEAL FROM THE GENERAL LAND OFFICE? 


This is an appeal by K. §. Albert from a decision by the. Gecctal | 

“Land Office aftirming the rejection by the register of an application for | 

.an oil and gas lease, Cheyenne 072054, embracing lot 2, sec. 1, T.40N., 

B..79 W., 6th P. M., Wyoming, without competitive bidding. | 
The General Taad Office held that the land applied for was within | 

| the limits of the known geologic structure of the Salt Creek Field, - 


~ defined on April 2, 1920, and. that being within such limits. the lend 


was subject to asiae only to the highest responsible, qualified bidder ; 


| is “by competitive bidding. 


_ . The basis of Albert’s appeal i is that the decision 3 is contrary to the 
. publi interest. He states: that although oil and gas. was at one time 


“4 Biffedtive Tr ‘ily 16, 4946. tlie Generar’ ‘Land Office and the Grasing Service were: abolished 
“sand. their functions ‘were: transferred. to -the Bureau : of, Land PT eeeente by. Reorgenlza- 
_ttion F Plan-No, 3 of. 1946- (LP. E. 7875, 7876 ; TTT8) Poe ok sans 


. a) Foyt 
: aa . ae 
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| produced, ron ‘the. field, there has been. no pr ean fort over. 20 


years. . He requests that the field be redefined and that his application 


for a noncompetitive lease be held in has ee pending such ee 


tion of the field... 


The appeal is without merit. “Prodiaction has been silained’ iD the : 
_Shannon-Pool area of the field,:the area: in: which the land applied. for 
- Nies. » Notwithstanding, the fact. that-wells:drilled in the area have been 


closed for many years, the Geological Survey reports. that there is ; 


; undoubtedly oil in the field and that it could be profitably. operated. 


— ander modern production methods at a time of favorable prices. 


It is not the policy of the Department to redefine. a. geologic struc- - 


ture until all sands or formations therein having prospective value for — 


oil and gas have been exhausted-or proved. barren: John H. Moss v. 
A. D. Schendel, A. 6287, March 24, 1924 (unreported) ; John F. 


_ Richardson and Charles F. Gonsaul, 56 1. D. 354, 358 (1938). The 


| land i is within.a. known geologic, structure and is subject.to lease only 
_ by: competitive bidding, as provided. in the Mineral Leasing Act of - 

February 25, 1920, as amended (30 U.S. C.'sec. 226). John H.Moss — 
VAD. Schendel, supra; John F. Richardson and Charles F. Consaul, — 


; supra; George C. Vournas, 561. D: 890, 394. (1988) 5 W. E.. pee “ _ 


; A, 24086, July 3, 1945 (unreported). | 
. The decision of the Commissic oner is atirmed. 


C. Ae Davison, 
Assistant saa 


JANE XM. SANDOZ ET AL, 


£24688 tit Decided Di bar 28, 194 
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, Taylor Grazing Act—Grazing Leases, - | 
Qhe who-used: the public domain for grazing purposes. prior to the: ‘nneeent of 
the Taylor Grazing Act peresen no erazing rights in coe land by reason 
of such usage. | 

- Where none of the conilicting applicants for grazing leases under the Taylor 


Grazing Act is entitled to a preference right toa lease because of his owner-- | 


"ship or control of: contiguous land, or where. all of the conflicting. applicants | 
' for grazing leases are entitled to preference rights because. of sich owner- — 
ship or control of contiguous. land, an award of grazing leases to. the con- 

flicting applicants will be made open the Mita of range-management factors. 


_ APPEAL FROM ‘THE BUREAU OF LAND MANAGEMENT 


| "On Marck 31: 1947; the Director ot the: Bureau of Land Managanient 

oalesd decisions adverse in ‘large part to the several. grazing-lease 

applications, Sacramento 036475~K and 036468-K, of J ane M: Sandoz, 
of Mitchell Mill, nes and nee Fuclis of Rail Road Fiat, 
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and favorable, first, to the cal ee of Henry B. and. Ernest W. - 
“Bosse, father and son, respectively, of Rail Road Flat, Sacramento ~ 
'036164-K, filed November 1, 1944, with supplemental applications on 
“Novarber 18, 1944, and Marchi 2, 1945, and, second, to the separate . 
application, Sacramento 085844, filed by oo, E. Bosse alone: on” 
cet it, 1944. 


‘years have sad eet in atte raising er ahd cocparata i in n thigh 
_range management, filed appeals A-24641 and A-24638 from the 
Director’ s decision. With their appeals, Mrs. Sandoz and. Mr. Fucks 
each made supplemental . application for tracts which the adverse 
decision had offered to the Bosses. These additional applications will — 
‘be considered in connection with these appeals. “Moreover, the two 
appeals will be considered: together herein, since the two applications, 7 

although i in conflict as to a few tracts, really complement each other 
‘and are in competition net with each other but only with the Bosses — 
and aight w well have been made by: Mrs. Sandoz and Mr. Fuchs ——- | 


Tur Sanvon Case 


The Directoe S decision offered, Mrs. ‘Sandoz 6 a ‘year, grazing. Tease se . 
of 482:48°acres out of the 842. 48. acres. described! i in her. original: ap- 


plication.* For convenien¢e-in discussion, these: lands « are: described - 
-in-three groups as follows: a bee. 6 


Group: AS, 482, 4g. acres: . | | 
T.6N., BR. 13. &B, M.D. M., California, 
gee, 13, NEWSEUM, S815 . 
T.6N., BR. 145, | | 
sec. 17, SUSW; Be eS 7 - 
sec. 18, lot 4 “WAST, 12.48 acres), SESH, SHS, 
 - NYSE | 
Group B§, 160 acres: 
TON, R14 E,, | te Ben el 
: see, 20, NKYNWY, SEYNWY, NEYSWH. 
a CS, 200 acres: i i 
» IVON, BRIBE, 
gee. 24, BYNEY 5 
_T.6N., B. 14 B., 
sec, 19, NENW, NYNEY, fs 


“Phe Jands sought in: her supplemental spolication were ‘the five “ 
forties 1 in N We sec. 19, as follows: | me 7 


Group DS, 200 acres: 
sec. Dd, NWANWH, Sun. 





By) hier: supplemental ipgiudition’ “of. “Agri 23: 4947, Mrs, Sandoz, ‘asked, for 200 acres 
. additional’ ‘which she said her lawyer had‘ ‘inadvertently omitted: from. her original ‘applica: 
tion. This acreage was as follows : T. 6. XN, R 14 E., ee De M., California, née. 19, 
“NWA NW, SIGNI oo 
- # The groups of lands sought by Mrs. Sandoz : are designated as As, ‘BS, ete. ; ; those s sought 
by! Fuchs as AF, BF, ete. dae | 3 ace a 
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“The -s group AS fade ee not to be sauehe by. sea and the de-. 
cision of: March 31, 1947, offered: Mrs. Sandoz a: 1-year lease.of their 
_ 482.48 acres. “Similarly, the group BS. lands. were: not: sought by. 

| others, but.the decision rej jected the Sandoz application for them and. 
“in the interest of good range management” offered these four. forties : 
to Eugene Fuchs. for 1 year, although: his application, Sacramento 
086468, had not, asked: for them. ‘The group CS lands were in con- 


flict with the Fuchs application, and also with Sacramento 036164 and. : 


; Its second supplemental of March 2, 1945, the Bosse and Bosse appli- 


cation. The Bureau of Land. Management rejected . the applications 


of both Sandoz and Fuchs for SroUp: CS. and offered its five forties to 
the Bosses in.a. 5-year lease. 


As to the group AS. ida igi is ie bie oad that ‘he eee 5 actin 7 = 


overlooked a conflict Niger two of the sec. 18. forties therein with — : 
Sacramento 037 560, a public-sale application by John. W. Armstrong, — 


of Los Angeles, owner of NW1,SE\,. and lots 5 and:9 in sec.18.. The = 


record shows that on December 9, 1946, Armstrong applied, under 

~ section, 2455, “Revised Statutes, as amended; for. public sale of 
SEYSWY, of sec. 18 as. mountainous and too rough for cultivation, — 

and.-on February 6, 1947, filed:a supplemental application to include | 


NEY,SE1, sec. 18, as el However, pending adjudication of the 


Armstrong application, the Department, sees 10 objection to a 1-year 
lease of these two tracts and extension. of the lease in appropriate. | 
‘circumstances... a 
In her. al) Mis. ‘Suiiloe: states oe for soe 36 years che’ aid - 
her father before her have ranged and grazed cattle on all the lands __ 
sought, in common with cattle belonging to Eugene Fuchs and with 
cattle of the Taylor Estate; that she owns about 100 head of stock, and 
that in order to make a living | she needs all the desired lands. aS sup- — 
plemental to her own nearby land, comprising 640 acres, more or less. 
. She. asserts that:to offer certain of these lands to Henry E. Bosse and 
Ernest 'W. Bosse is to show favoritism, stating that the Bosses have’ 
never ranged. cattle on these lands and that they own and control — 
| thousands of acres of. grazing: land. elsewhere. She especially: re- 
| sents the award to. the Bosses of certain grassy hillsides south of: the. 
divide while to her are offered only the poor slopes on the north. 
7 _ Appellant Sandoz does not object to the award of group’ BS to Eu- 
gene. Fuchs, for she cooperates with him in range management and — 
grazes her cattle with his. But for the reasons above stated, Mrs. 
Sandoz protests the award of group CS to the Bosses, being of opinion: _ 
- that -hér long-continued use of this sange gives to her. rights pag ales | 
-tovany. possessed, by the Bosses. or we 
_ In this opimion Mrs. Sandoz.is. mistaken, ‘There 2 are. no superior, 
or preference, rights to a particular range based upon one’ ’s s long prie o 
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use nero Until approval of the Taylor Grazing Act, it was the 

| Government’s ‘policy that: public: lands, when ‘not: under-actual'settle- _ 
ment, should be- freely used “by all: pérsons desiring. ‘to graze stock 
thereon. - ‘But this use of-unenclosed and unoccupied Government. 

3 lands for pasturing livestock was permissive only; it created ‘no title’ — 
and no rights ‘and could. be terminated at any time by withdrawal of - 
the Government’s consent thereto. State v.. Bradshaw; 161 Pac. 710 
(1916) ; Meliquham v. Anthony Wilkinson Livé Stock Co., 104 Pac. 

20 (1909) ; Willis J. Lioyd and Oscar Tones, 58:1:-D. 179, (86 (1944). | 
a: general withdrawal of such governmental consent was'effectedby: 
passage of the Taylor Grazing Act of: June 28, 1984 (48 Stat. 12695. 
43 U.S. C. sec. 815 et seg.). “Since the enactnient thereof, the grazing” 
use of public lands is no longer unrestricted but ‘is’ éontrolled: by: this‘ 
. statute, and the rights: of applicants for grazing leases of lands out- 
~ side of grazing districts are rarcincglk in’ section 16 thereof . 

U. 8. C. see. 315m). : aE es re oe 
"Section 15 provides 2 as ‘follows: < 


“The: Secretary of ‘the Interior is fur ther authorized, in his discretion, where 
waGane unappropriated, and unreser ved lands of the public domain are so situ-: 
ated as not to justify their inclusion in any grazing district to ‘be established 
pur suant to this Act, to’ lease: ‘any such lands for grazing: purposes, upon such: 
terms: and. conditions as the Secretary may ‘prescribe : Provided, That pr eference: 
shall be given to owners, homesteaders, lessees, or other lawful occupants of 
contiguous lands to the extent necessary to permit. proper use of such contiguous, 
lands, except, that when such isolated or ‘disconnected tracts ‘embrace. seven 
hundred and sixty acres or less, the owners, -homesteaders, lessees, or other lawful 
occupants: of lands contiguous. thereto or cornering thereon shall have a pref- 
erence right to lease the whole. of such tract, during a period. of ninety. days after. 
such tract is offered for lease, upon. the terms and conditions prescribed by the 
Secretary. : 3 


Here. the. proviso prescribes. the hae or preteens rights” Dis. 
cussing this proviso ina recent decision,? the Department said: | 


. eae te ‘means, of course, that the degree of preference to be given: to-. 
| competing . lawful occupants | of contiguous, lands. must. be commensurate with | 
the. degree: of need which the contiguous: base lands of the respective occupants. 
have for the lease lands if the base. lands are. to. be put to proper use for the 
grazing ‘of livestock Dy. such occupants. . ‘Not only: must the base lands be con- 
tiguous to the lease’ lands, but: the lease lands must be necessary to ‘the ‘pase * 
lands, complementing: them and supplying : their deficiencies in order ‘to insure’ 
their proper use for the occupant’s own grazing operations. | ve 
“This: provision means also. that, in addition to these conditions of contigalty 
and. necessity, a particular legal ‘Status is required. of ‘base lands as a peal 
condition essential to the existence of the preference right, in question. ee + 
- 'The- contiguous -base lands’ * * * ‘Hither * °“*- *° are: ‘Patented lends; 
owned by the grazing-lease applicants or. leased. by’ them from: municipal or 
xs pilvate owners, or, if the oe title to them continue to be in the United Biates, 


4 


“¥ tauae. @. Burson and BUsworth B. Brown, 59.1. D. 539 > (30947). 3 oe 8 
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| ie are lens which, ike: those | in homestead entries and. certain. other forms: ‘ | 


_ of possession * * * have been occupied, appropriated or reserved in ac- 


x cordarice with law: and therefore are: nonpublic Lena not Boe ess to 0” disposal 


oa under: the: ‘Taylor Grazing’ sap oe eas 


TA omer ere eee ae ES oh. bigie Tag 3s Co See Pe ere? 


. as. e Of. these’ three qualifications no. single one is -by itself sufficient to- : 


aa create a’ ' preference claim. The preference right springs only. from the €O- 7 
existence of all | three conditions, and if one of these be aoe there is no pret ae 


erence right. 


“Under seation 15, “Mrs, Saridoz has. no ee spk to any of tiie. 


- lands above. described She owns about 640 acres in sections 91, 92, 


| 27, and 28, of T: 6.N., R. 14 E., from 1 to 3 miles distant. But since: _ 
no part of her acreage is Gontimous to any of the tracts which she- . 
seeks to lease, Mrs, Sandoz does not meet the statute’s preference- right” 

requirement of contiguity as to base lands. This, however, does. not... 

~ mean that Mrs. Sandoz is ineligible for any lease under section 15. 
On the contrary, under the first part of section 15, she is privileged to: 
| obtain. a lease of tracts for which there is no competition, if the See- | 
| retary in his discretion finds it suitable to lease them to her, and it is. 

by virtue of the favorable exercise of this Secretarial discretion that 
Mrs. Sandoz has received the offer of the group AS lease above men-- 


‘tioned. Moreover, where there is competition. but.no preference right | 


in any competing applicant, Mrs. Sandoz is on the same legal footing” 


as such competitor, and it is for the Secretary to decide on the basis. 


of range-management factors to which of the competitors the lands: 
in conflict should be offered. 
The record shows that the offer of de. group cs lands - Henry BE. : 
and Ernest W. Bosse, father: and son, was based on the assumption : 
that the two Bosses were qualified. for this lease by the “ownership and. 
control” of certain lands by Henry E., the father, but that Mrs. Sandoz: | 


and Mr. Fuchs were not so qualified by either ownership or control. 


This assumption, however, the Department finds to have been’ errone- 
~ ous. Serutiny | of the several records involved ‘ shows that the owner-- 


‘2: j ship regarded as qualifying the Bosses for'this lease was that of SEY,. me . 


. sec. 19, T. 6 N., R. 14 E. But this quarter, although nearer to the 
group | CS. lands than was any land owned by Mrs. Sandoz or Mr. 


-- Fuchs, is, ‘nevertheless, not, contiguous to any of the group CS tracts 


and hence does not give the Bosses any. legal advantage | over their 
7 competitors. 7 


The “control” repsirded as further qualifying the Bosses for this a 
: Tease 3 is not.actual but is only a prospective control of SI4NY sec. 19, 


R14 E., to. be acquired by Henry Bosse through his expected grazing a 
Tease. under 035844. The tier of four forties i in the: SYN adjoins a 


4 036475 by: Sandor 036468 Bad Puehs ; 036164 by Bosse, H. 5. and E. Wei and oaee4 
by Beene. Bosse, Shes 
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7 the first parcel of group CS on che oiet and it adjoins s the cena pareel a 
ots group CS on the south. These forties therefore have contiguity to 
the lease lands sought, but they are United States. public lands. - 

_ and even if they should be leased to Henry Bosse under his individual . 
application for them, 035844, they would not give the Bosses, any legal : 
_ advantage over competitors for adjoining lands. For; as has been’ 
pointed out above, the statute requires that contiguous base be of non- | 


public-land status, and the Department has consistently held that con- , 


| _tiguous lands i in one section 15 grazing lease are. not. Evan contignous 7 


base for a preference right to another such lease. 


“Tt is apparent, therefore, that as. regards the group cs lands the 


Bosses. are on no better legal footing than Mrs..Sandoz and Mr. Fuchs. 


No one of the three competitors has a preference right to these lands, | 


and the question as to which of the three should obtain a lease of them 


“in whole or in part must be decided by the Secretary 3 in accordance ' 


with the principles of good 1 range management. 
This phase of the matter: the. field. Feports do. not: consider. as such. 
| They. show that the lands involved. in the several applications here 


related are mountainous, with a general formation of slate and schist — 
and a mantle of soil supporting. a growth of timber, live oak, and - 


brush. . On the watershed of the south fork of the Mokelumne River, 
the tracts generally have fairly steep slopes and are well watered by 


_ the river and its tributaries. Springs and seeps are scattered through- 


out the area in the eulches.. The forage consists of foxtail, June 


grass, mountain misery, and the annuals. The range is good i in the. 


spring, summer, and fall. All- -year use 1s. possible | except in very 


severe winters. The carrying capacity is about 24 animal- units per 


section per year, and there is. no overgrazing problem. 


The field.reports show that the Bosses contemplated — a drift fence 
between their holdings and those of Mrs. Sandoz and Mr. Fuchs — 
in secs. 20 and 19, R. 14 BE. This fence, the field reports say, should. 
be along: subdivision lines 1 in sec. 20 but in‘sec. 19 should follow the 
| divide. The field reports. show the approximate] location of the divide © 


in sec. 19, R14 E., and indicate that it passes through the: N1,NY, oe 


much closer to. the northern boundary of that subdivision than to 


its. southern line. The official plat, however, shows the divide | bag / 


crossing sec, 19 more nearly along the southern line. of. NibNip. © 
that. case, the’ N14N Y% sec. 19 would be an integral part of a eos 


unit on the north slope of the divide and. should: be awarded to Mrs... 
- Sandoz in combination with the group AS lands in sec. 18 already : 
offered to her. In such case also, it would seem advisable for consoli- — 
dation purposes to award to Mrs. Sandoz both the NEYNEY, ifnot 
| the _ whole EYNEY of sec. 24 in the group cs lands. and. the | 


ee ® Claude @. Burson and HUsworth E. Brown, 59 1D. 539 (1987), and cases cited. Loe -. — 


ntl 
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NWYNW, 0: ofs sec. 19, j, eliminating these tracts out the ee cffered —— 


— tothe’ Bosses: under, 036164. It is, therefore, suggested that further 


: Geld examination be had. to: deters mine ae co here raised as to 
the award: of the group CS lands.: : : | 


. Further in- connection cwith sec. 19, oe -will te a ene feat 


| -. featnote: 1, supra, that. in-her supplemental: application Mrs. Sandoz 


sought | the SUNWi, and the S1ANE1, sec.'19, both offered to Henry 


E. Bosse. -As:to.the first parcel, Mrs. ‘eaadee is on-all fours with 
Bosse, and the. principles. of good range management should govern. - 
onthe: basis of facts. found in the new field: report.” As to the second. .s) 
parcel; SYNEY, Bosse’s ownership of contiguous land, SEY, sec. 
19, gives him a. technical preference, right, but only: to the degree — 
necessary to permit. proper use of the: ‘contiguous tract... Again, al-~ = 


though his technical pr eference right gives Bosse an initial advantage, 3 
the new field report may show “that the lease: of: SIANEY, is not. 
essential to the proper use of SE14 and that good range management. 
will be better served by the award to Mrs. Sandoz of the east-west. 
string of five forties, Shae sec. 24, R 13 E, and the SAN, 
sec. 19. : 
Except as regards the fartiees in coniflicé a ne pene public- | 


- gale application, described. above, any lease ‘offered. to Mrs. Sandoz 


should be for a ne term, no reason appearing for a Timitation to- 
1 year. 


The. decision ee the Dinector to offer the eroup AS iene to Mrs. | 
Sandoz and the group BS lands to Eugene Fuchs is affirmed, and the: 
case is remanded’ for further action in, accordance with. the instruc~ i 
tions s above given. PE? Fair® oe 


Tae Fuons Case 


: In the ¢ eit of - Bugene Fuchs, ‘the Director of the ee of ver 7 < 
z Ni sea dein ont. offered Fuchs.a-1-year grazing lease of only 320. acres 


of the 600: acres. for which he had applied on'J anuary. 27,. 1945): in 


| Sacramento 036468. On- grounds similar to. those urged by Mis. 3 
Sandoz, Fuchs protests the offers to the Bosses. He says that he owns 


‘ 7 only 820. acres of patented. Jand ‘and needs. additional range for his. as ca - ; 
— cattle in order to make a living; that for. 40 years he has grazed: his ates 
— - gattle. on the. tracts: here. sought, most. of. that time in:cooperation = 


swith Mrs: Sandoz; that hé has fought. fire. on this land and that he 


‘ has cooperated with’ the Government in every way to make good oe | 
—- Tange possible. i in this part.of the country. Fuchs says further that — 


 Bosse-owns. considerable: grazing land:elsewhere and also has leases: 7 
_.. ‘that never ‘before: has Bosse ranged cattle in this particular. area: 


that already, before even obtaining these particular’ leases,: Bosse 
i has begun | to. fence the lands. i in; and that the offers to Bosse asinounced - 
=. by the decision, of which Fuchs complains will. seriously: militate - 
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| against the chances of Fuchs to make | a divin on his base lands. a 
_ Fuchs also points out that the leases. offered to.the Bosses were for 
# and 10 years, whereas the. lease offered to Fuchs was for: l year — 
only. Fuchs urges revision of the Bosse awards, he 
‘With. his appeal, Mr. Fuchs filed ¢ on. April: 23, 1947, a supplemental 
This supplemental application will be snedend here in. connection | 
with this appeal, since the two tracts sought were embraced inthe 


‘10-year lease offered to Henry E. Bosse under Sacramento 035844 


- and announced in the decision from which Mr. Fuchs:is appealing. 
~The lands sought by, Mr. Fuchs in his original and supplemental 
| applications all lie in T. 6 N,, R.14 E., M.D. M., California, and. 
total about 680-acres. For convenience in discussion, pa are > de- 
scribed i in. four groups, as 3 follows: a : a 


Group AF, 40 acres: 
sec, 29, SWYNWi. 
Group BF, 200 acres:. ae er 
_ See. 19, SNEY, (sought by supplemental application of Avett’ 23, 1947) ; : 
sec, 29, NE4SW, (lot. abt ;. a ek | 
‘see. 30, NiZNEY,. 
Group OF, 280 acres: | 
** see. 19, (a) NWY%NWi, (lot 1); by NEMNW (ey NWUNBH | 
 (d) NEYNEY%; he 
sec. 20, (a) SwWY4SWs ; (b) NWSW €) SWHNWH. 
| Group DF, 160 acres: 
sec, 20, SH14." 


Of the-17 Chay ere here sonuhe by Fuchs, t the group: AF forty, 
| SWwyNWi, sec. 29, was patented land and, therefore, unavailable. 


The 16 tracts in groups BF, CF, and DF were all in conflict, with — 
_ applications: by the Besses,. and three of them were also in conflict _ 


with the Sandoz application. On these conflicts the action of the 
“Bureau: of Land Management ' was as follows: ae 7 _ 
- Group BF —The: five tracts: here, comprising - Fouehiy: 200 acres, “conflicted 

with Sacramento 035844, the application of Henry: BE. Bosse, and by decision 
of March 34, 1947, were all offered to Bosse in a 10-year lease. That offer 
dncluded other lands as well and covered altogether 455.22 acres... 


. Group CF -—The seven tracts here comprising roughly 280. acres | ‘all con- a 


‘  flicted with Sacramento 036164, the application of Bosse and Bosse, and ob 
the ground that they. were necessary: to the proper use of the Bosses’ base ~ 


“i lands “were offered. to them in a 5-year lease on March a1, (1947. The offer - 


included other lands” as well and. covered altogether 639.73. acres, “Among — 
the seven tracts were the three which had been sought also by J ane. > Sandoz, a 
namely (6), (c), and (d), sec. 19, group CF. | 

Group DIF'.—The four tracts in this ance section of sec. 20. conflicted with 
| Sacramento 036164, the. joint . Bosse ‘application, but were ‘offered: to Fuchs in 


a I-year lease on the ground that the. Bosses - did not - own. OF control land 


conbe our: eres: whereas Fuchs did.” 


= © According to ‘the tract ; books thts auarter is not part of the ‘Stanislaua Forest but 
meres. adjoins. it, . Mal en Ine - Sin. ties a eae : 


| 63) LoD SA CELEPE SET Lt NAAN’ M. ‘SANDOZ ET. At eer ge oe aie i 71 we 
. ey ae! | vee 28, sit : _ 


eS “Thus ‘at. Ss 16 ‘Graileble: cracks sought by. Fuchs, 12: were: offered. 7 
to the. Bosses ‘and: only | 4 to’ Fuchs, namely, SEY, sec: 20. How-. 
ever, ‘the’ decision offer ed to. Fuchs four additional tracts which he _ 
had not. requested, namely, sec.. 20, N14NW1, - SEYNW, and 
N EY,Swi,. ‘These :had been. sought: ie Jane Sandoz. (see her group 
| BS), but the award to Fuchs was agreeable to her in view of their 
lose association. : Hence, the. land olfered to Fuchs totaled ight 
tracts and was. all i in. sec, 20. ke 
‘Mr. Fuchs has not objected to. this aadtaon.: ian for ihe. reasons 
stated above protests ; ‘the offers to. the. Bosses.. ~The Fuchs ranch 
Jands comprise nine forties, as : follows: | ee meer 
sec. 20, : SEYSWY, :- a 
sec. 28, NYANWH; f rie a 
‘sec. 20, NAN, SEYNW%, SWYNEK. eae : 


a "These owned. dJands- give. Fuchs contiguity: to ws the. tracts pone 


by him except the six in sec. 19, groups BF, CF, and'CS. .‘As-to. — 


SYNEY, and'N14N%% of sec. 19 in BF and CF, the offer: to'the Bosses. 


under Sacramento. 036164 has been discussed above in connection — | 


with the Sandoz application... Pending the further. field. examina- 


i . tion which. has pen peduesied) no a of. this portion of sec. 18 | 
will be made. : 


—. Astothe other group. BF tracts, Giese in secs. 29 anil 30, the ee | 

-_-mnent: approves the offer of these. to the Bosses instead. ie ‘to Fuchs. — 

Both applicants. own. contiguous: lands, but their: preference rights 
cancel each other. Hence,. the award. of the tracts. must depend on _ 
the pertinent factors. of: range. management, and these favor the — 
Bosses. ‘In sec. 29 Fuchs owns six forties, all in a compact: block’ in 
the N1%. Bosse also owns six tracts but in separated tiers, three 


forties‘along the east. boundary of sec. 29, and three along the west. 
It. is desirable for Bosse to join. these. elaine in the S14, and to do 


so Bosse seeks to lease the tracts in the intervening tiers, namely, lots 
— -&, 4,5, and 6, in EYSWi, and WYSEY,. Such a lease would be. . 
dhe. logical step in range development in this area, for it would not — 
only. give Bosse control of the whole S14 of sec. 29 but’ would ‘also 
consolidate for him an uninterrupted compact range of about 1,080 
acres, embracing not only his sec: 29 lands but his block of 11 forties 
directly to the south in sec.:32 and his block of four forties directly 
to the west in’ sec. 30.” It is evident that to lease to Fuchs the single 


forty here. for which he has applied, namely, lot. 2, or NEY,SWi,, ~_ 


- “would only slightly advantage Fuchs but, on the otlier. hand, would 
Antarfere with: the Bosse consolidation. described. Further, if fencing | 
_# These. tracts are as. follows: | cc ae 


“gee, 32; NYNY, Trini iat BYSW%, WHSEY ; 
see: 80, S4NEU, BSH. 
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be contemplated, it eau increase 5 expenses by requiring fences ¢ on 
three sides of the. intruding forty instead. of on’ the north: only. | 
7 An additional ‘consideration. concerns the. Ni,NEY, of sec. 30. 2 
Bosse owns the contiguous land on: both’ ‘the: south. and: the north 
the four: forties i in sec. 30 and the SEY, of sec. 19.. By leasing the 
- NIZNEY, of sec: 30, Bosse can close the: gap between these two parcels 


‘of: deeded land. and j increase’ his: compact: range from 1,080 acres to 


1,240 acres..’ It is obvious that a lease of the two: intervening forties 


to Fuchs would prevent this. consolidation, and by placing in Fuchs © 


‘the control of this 80-acre wedge between’ the Bosse holdings. would 


: Greate possibilities: of friction without Dedug, any: mee y on: ae a 


= part of Fuchs. 


As regards the sec. 20 tracts in ore CF, ie Department Hones _ 
proves their award to the Bosses. Here, too; the’ preference rights © 

of Fuchs and the Bosses cancel each other and the question is one of 
range’ management. The ‘tracts ‘in question are. three forties in the 


‘tier along. the west. boundary of sec. -20, namely, SWYNW4 and 

ae WHSWh. Both parties have-adjoining lands, in-part. deeded lands, ~ 
in part prospective s section 15 eases. But.if it be logical and. desirable 
that'the Bosses be permitted to extend their range on the south: and 


west in secs. 29, 32, and 30, so. here it is logical and desirable that. 
Fuchs be permitted to. expand his sec. 29 range toward the north in 
sec. 20 and insofar as. possible to: consolidate. it. with the-holding of | 
his’ associate, ‘Mrs. Sandoz. ~The lease of 320 acres already offered 


Fuchs’ ‘in sec. 20: effects. a union: with. the. Sandoz: lease Jands in secs. ieee 


17, 18, ete. The. additional lease of the three tracts just. described - ; 


= ‘would give Fuchs control of all the public land remaining in sec. 20, 


| and with: his contiguous deeded land would give him a compact range — 


of 840 acres.on a terrain favorable to the development of the enlarged aa 


unit. Added to the Sandoz-lease already: offered, this: would give 


Z the two associates a considerable. portion of the range long used by 
. them. The Department finds it desirable, therefore, that the three 
forties in question, namely, SW1,NW1, and Wi,SW1% sec. 20 be 


“a eliminated from. the lease offered’ to: the ° Bosses under’ Sacramento 
086164 and’ be ‘offered to the Fuchs” instead. Moreover, any. lease 


offered to Fuchs should be for a term’of 10°years, no reason Sppaering ee 


| us the Director’s limitation of the terms to 1 year. — : 

sf ‘Pending further: field examination and. report, the Die. will | 
Tie no offer of lands in’sec. 19, T. 6-N., R. 14 BE, M. D..M, Cali- 
; fornia... “As to‘other tracts in conflict, his: deciéiohs of March: 31, “1947, 


a. in the. four cases: here involved: are modified: as above indicated: aad e 


the cases:are. remanded for action in: accordance with the views. above 

_ expressed: | | ae . 
a . - GrmarD: Davia - 

Assistant akan ce 


AR ae, pate: OSCAR B.. EVERETT. RE, ALL a ae 73° 
OSCAR 2, EVERETT. ET ALA an 


A-24716 to ee "Debit November 2, 19h 
/A-24799, ‘inel. | 


e Private Exchange—Small‘Tract Application:—Home Sites. 7 


- Protests. of small-tract: applicants against A pending private exchange, which 
would result. in. patenting the lands sought by such applicants, are: dismissed 
_ Where it appears. that. such, lands. are distant: from any established: community 
i of substantial size, far from existing utility lines, lacking in water. of Enown | 
“potable: qualities, and ‘situated | at a substantial distance from schools, 
~ theaters, churches, banks, and opportunities for employment. ae 


"MOTION FOR REHEARING 


~ Each. of the. persons named i in the caption hereto? has filed a Guapon | 
for rehearing of a decision of the Bureau of Land Management, ap- 
_ proved by the Department on July 29,1947, which rejected his applica-_ 
- tion filed under the Small-Tract Act of oe 1, 1938 (52 Stat. 609, 


as amended ;43 U. 8. C. sec. 682a), for certain. nada near the towns of. me 


‘Bouse and Vicksburg, 3 in the State of Arizona, which had theretofore 


been selected by Chester W. J ohns in. proposed exchanges * under sec- ‘ ae 
tion 8 of the rye Grazing Act os tat. 1269 ; 49 ‘Stat. ae 65 me ss 


U.S.C. see. lig). c 
-. The motions are fiiieo aesched, or with minor eel iden 7 
tical.. Manford Ira Bale supplemented his motion with a letter which — 
contends that the lands sought can be made into a fertile region. 
_ James Charles Ladas neglected to sign his motion; with the copy of 
the motion which he submitted he included a mimeographed letter 
which. is set forth below.* 3 _ Whereas each of the motions ener to 





 Bighty-four applicants ‘filed ‘motions 20% écheaving in this case. ‘The names. of the 
applicants have been: omitted for purposes of Payee | they’. may be found Lay reference: 


to. the file of Phoenix 081820. {Editor.] 


ce em OBLOee: 081523, 082282, 081820. eo 
a 7 "3 PHOENIX, Anticon, | 

. . September 3, 1947 
‘Dr AR. FRIEND : . 
| “This form: of: protest. fa: the recent. letter. ‘to you ‘tion ‘the wv. 5. ‘Meantranent of. the | 
‘Interior with reference. to five acre ‘tracts out on the. Parker Highway area at Ttting 
(near Bouse), , or any ‘other: form you may desire in, filing sae particular. motion. for 

rehearing may be used. | 


There is.a space at. the bottom of the Motion. for. Rehearing for. your signature nnd a F 


. ptampad envelope enclosed. for-* mailing same to. the Land Office, should you BO desire. 
iti is urgent that you do not. delay. “Mail the: forms in. eer. 2x 


ar se oa .. “Lone pace Chtay _ 
| : ee ae ae el Ae oi ce ee Ba, Se 
Dan Mr. RICHARDSON : ; eee, | | 

Many Years. ago,, I:; - took: wap: ps hewidetaad fend near Vicksburg, Ariz, to regain my 
health, not knowing then: that. I had acquired as rich « land as.there was:in the State. 
OF Arizona until the Government: inspector: informed: mie of its value. X-asked him — 
if it. was.ag rich. ast; “the Imperial Valley. Wis answer was that the Imperiai Valley 
land was notn it te, my land, Then I asked if it was as rich as the Salt River Valley 
see and, e,said., saneles hs riche ‘Water is obtainable at 2:10 ft., for. my Aon nue a well at 
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ce away Chis said lands for the pecuniary profit or a few big : * 


Land Moguls,” the motion of Charles B. Black contains the additional 


word “shot” between the words “big” and “Land”; likewise one word _ 


added to each of the other motions is not included | in Black’s copy. 
| The Bureau’s decision stated: that the lands involved are: not in 
rigable from any known source.of water supply and _ therefore are 


. unadapted for agricultural purposes; that'their present value is 
for grazing; and. that consummation of the exchanges proposed. by. sere 


Johns will improve land patterns and the administration of grazing _ 
districts. It was also pointed out that the Small-Tract Act does not 
contemplate agricultural tice) which may. be made ae other 
jandlaws. — | 
Each of the movants contends that if the Govecument consum- 
mates the Johns exchanges, it will be receiving land worth. only 50 
cents an acre in exchange for lands which can be disposed of under 
the Small-Tract Act.to these applicants at $5 per acre. They further 
assert that they seek these lands for home sites and ‘other classifica- 
tions enumerated in the Smiall-Tract Act; that there is an under- 
ground water supply; and that the aneerest of.the United States will — 
be ‘better served by the granting of their aa rather than | 
the exchange applications of Johns. ? 
The larids*involved have been the’ eee of ariel field in- 
vestigations by the Department. - Based upon these examinations the 
Department has concluded that the lands offered by. Johns are equal 
in value to those selected by him. No factual matter is offered by the. 
5-acre-tract applicants:to controvert this conclusion save the unsup- 
ported assertion that the selected lands aré. worth only 50 cents an 
acre, whereas they are agreeable to paying $5 per acre for these - 
lands. In the first place, the Department is placed under an obliga- 
tion, by section 7 of the Taylor Grazing Act: (48 Stat. 1269; 49 Stat. 
1976; 43 U.S. C. sec. 815f), to refrain from the disposition of public — 


e lands where it appears that they will be devoted to purposes for 





that depth, and got good domestic water, nid when the Government fi sscton came to - 


gee what: improvements had been made and when may ‘som said he had dug a well and 
obtained water this was the inspector’s answer, “Tf Thad this land with water on it, 
I would consider myself rich. * .T know the Valley has a future with power coming. in 
~~ and good prospects of water. What a blessing it will be to so many of our Service men 
who should like to:have land and they above all others Should have it. I learned 
more from. time to time of the wonderful future of. my. Valley. ‘One homesteader who. 
- had water, grew a forty pound ‘watermelon. Anything: ‘would grow on his land. As 
_ for health, it is ahead of any place in Arizona, for I have seen: patients who came to _ 
‘the Valley ‘cured. in a short time. What a wonderful location for a Sanitarium. _ Bx-Sena- . 
tor F; Colter had that in mind when he came on a visit.” oe 
‘ Ls Yours eae Se SR REA Ss, Nay foe see 
ee ee | _ (Signed) 0. M Kennupy.” . 
Remaining, as ever, | a Bs ee eae a ee 
ie eS ar Very eck oom: ee Rs ie a ae nea 
a + oe (Stgned) Charles ‘B. Black, = 
CHARLES B. Black, = 
Hoa.3818, Phoeniz, Arizona, 


asi re * a se ic ‘EB. EVERETT BT ALS 9° 2 OTR 
a ee _ November 12, 1947, re er 
which oe are ‘not Seat cae ‘Assuming that. cahaes applicants desire | 
these lands for home sites,. business sites, and similar purposes, it is _ 
noted that they are distant from any. established community of ‘sub- 
stantial size, far from existing utility lines, and, as will be discussed 
later, lacking in water of known potable qualities. There are no 
~ public utilities‘on the lands or near:them. - Electricity, telephone, and 
_ natural or artificial gas are.not. available from any public or private 
source: ‘The settlements of Vicksburg and Bouse in the vicinity are 
without such facilities, except for one telephone at Bouse connecting — 
with the outside.. There are small-grade schools at Bouse and Vicks- _ 
burg, but no high-school, no theater, and no church. The nearest 


_. bank is 35 miles away in Parker, which also has.a railroad station 


and a telegraph and telephone office. Bouse has a small hotel, a small » 
cafe; a garage and. gasoline filling station, a grocery store, a post 
office, a few residences, and a population estimated at not in excess — 


of 125 persons. Vicksburg « contains a small store, bar, post office, and 


four or five houses. Neither Bouse nor Vicksburg could offer em- 


i ployment to persons proposing to settle upon. these lands. The town 


_ of Parker was created by the construction of Parker Dam but has now 
- diminished in size and commercial importance, and it is’ doubtful ~ 
whether it could ‘supply employment for these applicants who Pee 

pose to establish home sites; Parker’s population i is. about 500... 
_*, In the second place, the lands offered. by Johns are of no poorer 

quality than the lands these applicants. seek. Assuming that reason- 
able persons would be willing to pay $5 per acre for the lands J ohns 


has selected, there is no reason to believe that the lands offered by — | 


Johns would not bring the same return to the Government. In the | 
third place, it is apparent. from the form letter which solicited these — 


- motions that: agricultural use of these. lands 1s contemplated despite 


the fact that the applications fail to mention. such use. FE urthermore, 
it is noted that no applicant has denied that he proposes to use the 
Jands for agricultural purposes, and all of them, save one, are content 
with the statement that thus far they have merely refrained from 
declaring in their formal applications that such is their purpose; the © 
one. exception is: Ralph E.. Frantz, who states in his. application that 
he proposes. ‘to_use. the land. for, among other purposes, a vegetable 
_ farm. | 
_ Allof the applicants assert ctiat they o can obtain underground water, 
pr esumably 1 in sufficient quantity and. quality to maintain home sites 
‘and similar ‘facilities. None of° ‘the: applicants - contends’ that -the 
‘land will be irrigated and, as set forth in the Department’s . decision | 
on Charles B. Black’s motion for rehearing on his. protest: against 
the Johns exchanges (A. 24609, June 16, 1947), the Bureau of Recla- 
‘mation does not contemplate supplying irrigation water for this’ 
| land. ‘Underground were af. it. ee is: deep, expensive to obtain, 
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| and of sasehionabls quantity and quality.” Ccteale it is inadequate 3. 
for such agricultural purposes as these applicants may contemplate — 

in con} junction with their home sites. This inadequacy is emphasized _ 
by the factors of seepage and evaporation which: are unusually-heavy — 


due to the porous soil and the extreme heat: - “Whether it could be used. 7 


for human consumption is open to question, in view of the fact that a 
--well.in Bouse supplies for railroad-locomotive purposes: water which ry 
ds extremely harmful to both animal and vegetable life. ees 
Upon a complete review of all the circumstances and facts cantina 
- to this matter, the. Department: adheres to its conclusion that the _ 
- public interest is better served by the consummation of the Johns _ 
exchanges than by the granting of the ee -acre- “tract. ae, as 


’ The motions for mahoaring | are denied. 
: ©. Gmano Bee 


_ Acting Secretary. 


‘WEST COAST EXPLORATION CO. naae 
A-24679 Decided November 18, 1947 


‘Scrip—Mineral Lands, | | | 
Gerard scrip may not be located on mineral lands in California. . 


‘Scrip—Mineral Leasing Act. 
- Gerard. ‘Scrip may not be located on lands beari ing minerals, which are subject 
to leasing under the Mineral Leasing ‘Act. no : 


| General Withdrawal Order—Mineral Leasing ar Zooation—Taplor 
| Grazing Act Classification. 


Land under an outstanding mineral lease as of the time of the issuance of the | 
General Withdrawal Order of November 26, 1934, is covered by that order, | 
subject to.the prior rights of such lessee, and, therefore, may not be disposed 
of ona acm scrip location until classified for such disposition. 


MOTION FOR REHEARING 


A sodium deposit of high- established value. is: eitanted: on the 
SWYSWYNEY sec. 24, T. 11 N., BR. 8 W.,.S. B. M., California. 
| To acquire this 10 acres, West Coast Exploration Co. filed ainlet wits 
issued under the act of Plobeanry, 10, 1855 ae Stat. ) — Wes, 





a The statute provided. as. follows: a ; 
oh 4 Reese. A. P. Gerard, “William: Gerard, and | Rachel Blue, ‘brent Rachel 


a Gerard), the only children and heirs of J oseph | Gerard, a messenger of the United. States 
-. to the ‘Indians, who was. killed. in. seventeen. hundred‘ and ninety-two, be,: and they. or 
_ their ‘heirs are hereby permitted to enter, each. one of them severally, or his or their — 
“heirs, one section of the public. lands; without the» payment ‘of ‘any consideration for 
paid: three: sections, being in full payment. for the: patriotic services‘of sald J oseph. Gerard, 
_ and-in-accordance. with the spirit of, the inducements authorized by President Washing- 
— ton ‘to ‘be held: out to such persoris ‘as “would. consent’ to- ‘Carry: a. “message ‘from Fort 
4 Washington, now Cincinnati, ‘in seventeen buacree and. ninety-two, to: ‘the hostile Indians 


ad Of ihe, then Northwest fp Perritory. dee Paar _ oa : the fre ar? Sh al 2g colerase og 


are pe 
eae ase 


a) ee OE a “WEST coast: EXPLORATION CO. Cee ey i eee 
| — , November 18, 41947 : a4 . 


in a Cenee approved. by: Assistant Secretary Gardner on Jw une ° 2, ey 


a 1947, the Bureau of Land Management rejected the application, and — 


. the Conipaniy. has. filed a motion for rehearing. The Bureau’s decision — 

was. based upon the ground. that Gerard scrip. is not applicable to. 

| ae tract because it is mineral land, and that disposition of the 10 acres 
to the applicant with a reservation of the mineral rights to. the United | 

States would be inconsistent with the provisions of the act of March 4, | 


1983 (47 Stat. 1570; 80 U.S. C. sec. 124). In view of: this, fhe a 


decision did: not eoneider whether the land might otherwise he properly 
| classified . for. disposition on scrip. application. ~ 4 
>. West Coast contends that its Gerard scrip may. be lovated on n mineral: | 
-Jands and, consequently, that. the act of March 4, 1988, is inapplicable 
to this situation. 


Under the act of eae 10, 1855, stipra, Gerard, scrip may be 
located on “the. public lands.” But as used in that act, the term 


“public. lands” does not. include mineral lands in California. 2 The 


Supreme Court. has held that. an act gr anting sections 16 and 36 of ~ 
the public lands to the State of California without. specific exclusion 


therefrom of mineral lands, passed only 2 years prior to the Gerard — 
‘scrip act, was nevertheless intended to exclude from ‘its operation — 


Inineral Tanda. i vanhoe. Mining Co. v. K eystone. Consolidated M ‘ining a: 


G0.,, 102 U.S: 167. (1880). . The Court discussed extensively the. act 
there under consideration, as well as other statutes enacted. during the 


‘same period, reviewed the history of the settlement of: California, the | fee 


discovery of mineral wealth i in that area, and the statutes and practices 
— to the. ‘Survey. of these lands. It was concluded that—_ 


ee Congress, after. keeping. this matter in abeyance about sixteen years, | _ 
enacted in 1866 [14 Stat. 251] a complete system-for the sale and other regulation 


of its mineral lands, SO totally different from that which governs other publi¢e 


lands. as to show that it. ‘could ney er have been intended to submit: them ta the 7 


_ ordinary laws for disposing of the territory of the United States. tian U: 8. 


, 167, 174, i 


~The Cotirt's reasoning ‘and eanclacione with eeeeel to this: statute 
_ there under consideration. are equally applicable with respect to the 
question of whether Gerard scrip may be located upon ‘mineral lands — 
in’ ‘California. And the administrative practice has conformed to 
- this conclusion, as illustrated by the’ various 8 precedents cited in » the 
decision approved on J une 2, 1947, 4% 
In its motion West Coast oe not controvert the fnding that the | 
land it seeks is mineral. It does contend, however, that’ the act of. 
" March 4, 1933, is inapplicable because Gerard scrip may be located 
‘upon mineral land. Tt continues by assuming, arguendo, that: even. 
o 2 "Phe ‘extent: if any, to which: Gerard: Sserip may, he applleable to mineral lands: outaide - 


the State of California is not kere. a matter of’ concern. oe 
s (04895554 —_9 a a : 
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meee the act dices apply, the ieetionh of i Scrip upon nae particular’ | 
tract would not interfere with operations under the Federal leasing _ 
laws. The act of March 4, 1933, permits. selection of. mineral lands... 
with. a reservation to the United States of the. minerals which are 
subject, as are those on this tract, to the Mineral Leasing Act, pro- 
vided that no land shall be subject to such selection “unless it. shall 
be determined by the Secretary of the Interior that such disposal 
will not unreasonably interfere with operations”, under the Mineral 
Leasing Act. re | 
In Caswell oF N eal, A-24147, April 9, 1946 (unreported), scrip was 
filed on land already, under mineral lease toa corporation. which sought 
surface’ ownership, it appeared, to enable it to. protect: its mining 
operations and the necessary structures. it had erected | in connection. 
: with the mining: activities. The Department there said: | 
| “While it may be idvantageous to the corporation to secure a rm title to these a: 
| lands, this advantage . cannot. hold - sway over the interest of the. public in 
- assuring that future mining operations on this tract will not be impeded by a 
adverse. holders: of: the surface. ‘title: It is true: that. the buildings and ‘strue- = 
| tures of ‘the corporation. used in: its mining operations ‘at present occupy 2. sub- . 
stantial part. of the lands sought * * 8; put it must: be. remembered that | 


_ the corporation pursues its business upon these lands only by. reason of a lease. 
The granting of the application * * *- would enable the passing to. the cor- 


7 poration of a permanent interest in the lands which, so long as’ the corporation 


-mnight hold the lease, would not be adverse to such rights as°it may possess. 


to the. minerals on the land or interfere with its operations thereon. Should 


a situation. arise, however, whereby the lease’ of the minerals on these lands — oe 


were granted to others than this par ticular corporation or its successors in inter- : 


est, the adverse situation referred: to by the Geological: ‘Survey would be. readily. ee | 


. apparent. In the interest of protecting future mining operations on this land’ 
from: interference by. possible adverse holders. of the surface ae; the appli- 


- cations eo oe Should be denied. 


The same. reasons are sila’ to ‘the present situation, especially | 
~ since. West: Coast at the present time has no rights ; whatever in the 
minerals here involved, and the probability of its being the successful 
bidder at.a future. oferiny of a lease of the land is purely. speculative. 
Uiah Magnesium Corporation, 59 I. D. 289 (1946). 

_ West Coast also contends that the land i is not subject to classifica- 
tion under section 7 of the Taylor ‘Grazing Act (48 Stat. 1979: 49 
Stat. 1976; 43 U. Ss. C. sec. 315), because this 10 acres was eee 
a.mineral ie at the time of the.i issuance of General Withdrawal 
~ Order N o. 6910 of November 26, 1934, and the withdrawal order by 
Its own. terms was “subject to. existing valid rights.” | | 

_Among other matters, section 7 provides that the lands withdr: awh 
by. Executive Order 6910 of November.26, 1934, may be classified by 

the Secretary as suitable. for, ‘disposition cnder’ outstanding ‘scrip. 

tights ‘and be opened, pursuant to such classification, to acquisition 
_-under the appropriate land laws. Because the withdrawal, order was: 
- “subje ect to aS valid rights” and because at the time of the i issu- 


: vel RECESS: "APPOINT MENT-—-NEXT: SESSION: OF: ‘THE: SENATE. . 
ae 4 November 26, ‘1947 4 - 


cad i. Sad 


- ance of ie patideaa al aie this 10 acres was under a tee i i 
- which has since been terminated, West. Coast. contends ‘that: the. land a 
Was never: withdrawn: by. Order 6910: and consequently i is not subject. 
~ to classification under section 7. In the first place, the mineral lease 


- then outstanding: was not: held by West Coast’'so that the rights, if 
any, to be protected: were. not those of West Coast. In the. second 


he ; place, the Department has consistently held that the order does“cover 


all lands which might: become vacant, ‘unreserved, and. unappropriated .. 


- during the life of the order.” -Op. Sol.,-55 I. D. 205, 207, 208- (1935). 


te | Consequently, upon the termination of the eran ne ence lease, 

the order attached fully t to this 10: acres and ieee nee into the © 

| orbit of.section 7. a. 
Since the land. is. eae chal ee eral! ae to. eens ndiar: the . 


= = Mineral Leasing Act,. ‘supra, and since the Mineral. Leasing: Act: ‘pro- - 7 
vides an ‘prderty: schema for the extraction of minerals under: proce- 


3 dures which safeguard the. public interest’ in the fruitful exploitation 


of this natural wealth, 1t is not. appropriate to classify this tract. for — a 


disposal ‘under ary and law. which would. enable one not the mineral 
oy lessee to: interfere with or impede the extraction of the minerals. ~ 


. West: Coast: also. states that it was: entitled to.a hearing before, the : 


| Bee of Land Management. — But no statute or. regulation requires. eo 


that.it have an oral hearing in connection with its application. More- 


; over, there is no substantial material issue” of fact, for the assumption 
ae Oe the decision is that the surface owner would have the power. to 
~ interfere with and impede the extraction. of minerals and any lease 


i issued. hereafter. And this fact cannot reasonably. be. controverted, | 


Moreover, on this motion, WestCoast has fully exercised. its privilege _— 


- to present in writing all facts and arguments favorable to its position. = 
| The motion for rehearing i 1S denied. e 3 a ae 

| oe | Oscar L. Curarmax, 
eas! Secretary. 


"RECESS APPOINTMENT—NEXT SESSION. oF THE SENATE 


- “Appointment of . Dr. James. Boyd as Director of the Bureau of Mines. ~ 


ae A “Recess of the Senate,” during which the. ‘President. is. ‘authorized by . the 
| Constitution to. make appointments to positions requiring. Senate confirma- : 
tion, means any” substantial period of time ‘when no: ‘meetings are held by 7 
“the Senate and that body is not available to receive. communications from > 
the President and to give its advice and consent with respect to. nominations. 
| ‘The Constitutional phrase “Vacancies, that ‘may happen. duri ing the ‘Recess. of 


the. Senate” means “vacancies that may happen to exist during the recess 7 wh eS 
of ‘the Senate” . and not “vacancies ; that may happen . to occur during one, ‘, i, eS 


recess-of the Senate. es 


- The “next Session” of the. Senate : atter a “recess anpotntment has been made ‘ _ 


"by. the’ ‘President is the next. occasion: when the’ Senate Teassembles. for: the 2 
transaction of business. ee ee , Be he | 
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To THE: Suonerany:. 7 el ee oS : | 
_ This responds: to your oral serine of this morning. for an. opinion 
upon the question of when the present appointment of Dr. James’ 
Boyd. as Director of the Bureau of: Mines is scheduled to expire, and . 
upon the related question of when a new nomination for the filling of 
this position must be submitted by the President.to the Senate. | 
_ The-circumstances surrounding the appointment of Dr. Boyd as | 
Director of the. Bureau of Mines, a position which is filled through | 
the process of a nomination by the President and confirmation by the 
Senate (30 U. 8. C. sec. 1), may be summarized as follows: The First 
Session of the Eightieth Congress convened on January 8, 1947, and 
regular meetings of the Senate were held thereafter until J uly 27, 1947, 


- ~ On March 7, 1947, the President submitted to the Senate the riomina- 
tion of Dr. Boyd to succeed Dr. R. R. Sayers as Director of the Bureau. - 


of Mines (93 Cong. Rec. 1807). Dr. Sayers’ resignation. was subse- — 
quently effective on J uly 13, 1947, and the position of Director. of the . 


 - Bureau of Mines thereupon became vacant. No action upon Dr. 
Boyd’s nomination was taken by the Senate prior to its adjournment ~ 


on July 27 in accordance with’a resolution which provided that the _ 
Congress should “stand adjourned until 12 o’clock meridian on Friday, 
January 2, 1948,” or until such earlier: date as.might:be jointly de- 


termined by the President’ pro tempore of the. Senate, the Speaker 


of the House of Representatives, the majority leader of the Senate, _ 
and the majority leader of the House of Representatives: (93 Cong. - ve 
Ree. 10400, 10407). On August 26, 1947, the President, exercising his _ 


power to make recess appointments, appointed Dr. Boyd to be Director | 
of the Bureau. of Mines “until the end of the next session of the Senate — 


| of the United States and no longer.” On November’ Ble 1947, the. 


Senate ‘reassembled. pursuant to the President’s pr oclamation of 
October 23, 1947, declaring that “an extraordinary occasion requires 
the Congtess of the United States to convene at the ——o 1 1 the city 
of Washington on Monday, the 17th aay of N overnber 194t eee 
(93 Cong..Rec. 10564.) . | | 
In connection with ie case, sorisidoratian ° ‘must be given ‘to. ‘the | 
third clause of Section 2 of Article IT of the Constitution of the United 
States, and also to Section 56 of Title 5 of the United States Code. 

_ The provision of the Constitution mentioned i in the or para-. 
‘graph: states that— a a 


| The President shall have Power to fill up all Vacancies that: may y happen during 
the Recess of the Senate, by granting Commissions which shall ‘expire Fe the 


7 End of their next Session. 


‘Section 56 of Title 5 of the United Sie Code onde Pinte ve: 


| No money shall be paid from the Treasury; as salary, to any: person. appointed : 
: quae the recess of the Senate, to fill a vacancy in-any existing office, if the 


TOT RECESS APPOINTMENT—NEXT - ‘SESSION OF THE SENATE a | 


November 26, 1947 


: “vacances existed ‘while the Senate was in session and was by law reauired to be : 


filled . by. and with. the advice and consent of the Senate, until such ‘appointee. | 


_has been confirmed by the Senate. The provisions of this section’ shall not 
z apply: * -* if; at-the time of. the ter mination of. the ‘session of the. Senate, 


3 a nomination for such: office, other than. the nomination of a person appointed . « 


during the. preceding recess of the Senate, was pending before the Senate for its . 


advice and consent _ i Provided, That a nomination to~ fill. ‘such | = 


= vacancy x. eed shall be submitted to the Senate not later than forty days 


after. the. commencement of the next succeeding session of the Senate. 


It will be noted that the Congress did not adjourn ‘sine die on . 


- July OK, 1947, but instead adjourned to a day. certain, unless the — ° -_ 
_ principal officers of the two Houses (or the President) should notify | _ 
the members to reassemble at an earlier date. Consequently, fr om - 


the standpoint of the congressional system of numbering sessions, the 
' First Session of the Eightieth Congress did not end on J uly 27,and 
the proceedings which began on November 17 are regarded aS a con-._ 


| ? : tinuation of the First: Session of that Congress. 


 Ttis necessary to decide, therefore, whether the period between “the. . 
| adjournment of the Senate on July 27 and its reassembling « on Novem- 7 


7 ber 17 constituted a “Recess of the Senate,” within the meaning of that. 


_ phrase as used in the third clause of Section 2 of Article II of the Con- _ 


ae stitution. In 1901, the Attorney General expressed the opinion that. 


the word “Recess, ” as used in the Constitutional provision: under con-. 


sider ation, means the period between the final adjournment sine die of 


| ‘Congr ess at the end of one numbered session and the beginning of the eo 


next numbered session, and he accordingly held that a recess appoint- 
ment. could not properly be made under this provision of the Con-— 
stitution during an adjournment. of the Senate. from December. 19, 
1901, until January 6, 1902, for the holiday season (23. Op. Atty. rs 


| Gen. 599). In a. subsequent opinion, however, the Attorney General ; , 
| held that an adjournment of the Senate from August 24. 1921, until” ~ 
September. 1, "1921, in ‘the course of a numbered session of Congress - 


constituted a “Recess of the Senate” during which the President might. 


~ make recess appointments to vacant positions requiring “Senate con- . 7 7 
 firmation. . The Attorney General in this instance expressed the view 


| that. any absence of the Senate for a substantial. period of time “so 


that it cannot receive communications from the President or. partici- a 


pate as. a body in ‘making appointments” constitutes a recess ‘from 
the standpoint of the President’s. power under the Constitution. to. 


make recess appointments. He went on to say that “the President _ | 
is necessarily vested with a large, although not unlimited, discretion a 

to determine when there is a fal and genuine recess making itim-. 

possible for him to receive the advice and consent, of the Senate. a 


(33 Op. Atty. Gen. 20, 25.) 


The later view of the Attorney General appears to i ie proper ao 


- One. because otherwise the Congress, by carefully wording a an ac onrte - 
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ment eccolation SO. aS. virtually. to climitiate any a of time between 


‘the official end of one numbered session of Congress and the official 


Fhe beginning of the next numbered session in a situation where it is ‘eX- 


: pected that the two Houses. actually will not. hold any meetings over a 
period of several months,.could prevent the effective exercise by. the 


President of his Constitutional power to make recess appointments. 


a | conclude, therefore, that the absence of the Senate from July 27 poe 
until November 17, 1947, constituted a “Recess of the Senate,” within 


the meaning of this phrase as used: 1n. the. third clanse of Section Q, 


Article TI, of the Constitution. — | 
Another probleii that arises is whether the vacancy : in ihe position 7 


| | a of Director of the Bureau of Mines, which occurred on July 13, 1947, - _ 
- and prior to the adjournment of the Senate for the extended period — 


previously mentioned, falls within the category of “Vacancies that | 
may happen during the Recess of the Senate.” This Constitutional _ 


~ phrase has been construed to mean “vacancies that may happen to ewist — 


during the recess of the Senate” and not “vacancies that.1 may happen : 
_ to occur during the recess of the Senate.” (1 Op. Atty. Gen. 631.) . 
i Consequently, the vacancy in. the position: of Director of the Bureau 


of Mines is one that “happened” during the recess. of the Senate, in 
| the Constitutional sense, ey alnonen it occurred prior. to the beginning 7 
tas of the recess. | 


We turn now toa éavsideration of rhe meaning of the ord Seg. 


- sion, * as used in the Constitutional . provision which indicates that ee 


~ recess appointments expire at the end of the “next Session” of the | 
‘Senate, and as used in the statutory provision which requires that a 
nomination for a position. theretofore filled by a recess appointment | 
must be submitted. to-the Senate not later than 40 days after the com- 
mencement. of the “next. succeeding session of the.Senate.” If, as we > 


| have previously concluded, a recess of the Senate i is any substantial oo 


period of time during which the Senate holds no meetings and, conse- 


quently, is not available to receive communications from the Presi- ~~ 


- dent and to give advice and consent with respect ‘to nominations, it 
i, follows, I believe, that the “next Session” or the “next succeeding ses- 
sion of the Sénate” following a recess ‘is the next occasion when. the. 
i Senate has reassembled. for the transaction of business and i is available — 


to receive communications from the ‘President and to-give its advice 


and consent with respect to nominations. In’ other words, if the word — 
- “recess,” as ‘used 3 in the Constitutional and statutory provisions under 
| consideration, does not necessarily mean the period that intervenes | 


between numbered sessions of Congress, then the phrases “next Ses- 


cal sion”. and ‘next succeeding session of the Senate,” as used in “such - 


-:.. provisions, do not: necessarily refer to the next numbered session of 


Congress. (But see Gould v. United States, 19 Ct. Cl. 593 (1884).) _ 
Tt is 3s my a ther efore, that the proceedings of the Senate which. | 


OT, a, Ss ie re JACK: A “MEDD- ae eo 83 - ans 7 


: i. December 26, 1947 


Ca on ‘November la constitute, with oe 6 Dr. Boyds: recess a 


| appointment, as Director of the Bureau of Mines, the next session of 


Wy the Senate within the 1 meaning of the third clause’ of Section 2, Article sae : 


4 I, of - the Constitution, and. within the meaning “ot: ‘Section’ 56 of ss 
| Title 5, United States Code. Accordingly, I believe that Dr. Boyd’s : 


present appointment as Director of the Bureau of Mines will expire 


_ at the time when the regular meetings of the Senate which began on a 


_ November 17 come to an end and the next recess of the Senate begins . 


x and. that the President must submit a nomination regarding this po Fone | 


= sition to the Senate not later than 40 days after November 17 
| Masmmy G. Ware, 

oon 4 oe ae “TACK re MEDD 

- ‘A-23951 7 Decided December 2%, 1947 


pan: he 2s 


| tee Exchange—Publio. Water ‘Reserve —Graning. - Teaser tinlawfal - aoe 


Enclosure—Ownership. of Water on Public Domain. 


- An application’ for. a “private. exchange. under ‘section 8. (b). of the. Waylor - | 
_ Grazing Act is properly: rejected as: not being in, the public interest where _ s 
the selected land is in a public: water reserve and contains a spring which 9. . 
is valuable. to the public and: is necessary for proper’ use > of ‘the ? aggotning ee a 


a Federal range. y 
Under section 10 of the Stock-Raising Hisinentead 2 Act,. a: pablien water reser a 
must be: kept. open. to public use. Any enclosure: of .a public: water: reserve : 
is a violation of the Unlawful Inclosures Act. and, if accomplished | by the 
| . ‘holder of a grazing lease on the sur rounding Feder al. range by an enclosure - 
of the. leased land, is also a. violation of the terms of. the gr azing lease.) 


A grazing lease. will not be granted for land ina public water reserve ‘where Oe. Se 


the land in the reserve is” rocky. and: of little: use. for: grazing: and. it is ob- 

vious that the. lease is. sought | solely for the parpose of gaining control _ 

over the water i in the reserve. ~ ‘ BS Shoe 
_Seetion 10 of. the ‘Stock-Raising Homestead Act authorizes the. reservation ‘gat 


. only of.public. land containing water holes and springs. but. of the cunap-— _ 


| 2 - propriated water. in the springs and water. holes, Consequently, where-a | 
_ water reserve ‘has been. created, the nonnavigable: water thereon which was — 


; _ unappropriated at the time’ when the reserve Was. created is not subject to ea 


ae appropriation . under. State water: Jaws, and any. permit, issued by a. State . 
~ -.for the appropriation of: such waters is ineffective. 7 
~ Phe Department of the Interior adheres ‘to the position ‘taken’ by thes execu- 


tive branch of the: Government i in the case of. N ebraska v. Wyoming concer D- | 


~ing..the question of the ownership and control of. the unappropriated, non- : . 
"navigable ‘waters on: the public domain. ; pe UE ae Gace 


Va. Be APPEAL FROM THE GENERAL LAND OFFICE? - — : stu : 
oJ ack Medd, of Skull Valley, Yavapai County, Arizona, ae siipaaled 


. from a decision by the Commissioner of the General Land Office made — 


“2 Effective. J uly 16, 1946, the General Land Office and the aeiuis Service were abolistied 7 


and their. functions were transferred to the Bureau of Land Management, by. Beeanaee Tes 


tion ae No. 3 of 1946 ee FR. 1875, 1876; 7776). 
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on May. 5: 1944, : in ‘Phoenix 080448, : an 1 application by: Zack and Peart — 
Kelley of Congress, Arizona, for an exchange | of certain Arizona lands. 
~ The Commissioner granted Medd’s petition that he be substituted for 
the Kelleys as the party in interest, but. held the application. for re-. 
jection and denied the. petition for restoration of the, selected lands. 


_ from Public Water Reserve No. 107 as being an attempt to secure | = 
“ah, control of the water and exclude the public from tlie use of it. = 


The. case record i is: involved. Pertinent facts areas follows: - ‘The 
7 Kelleys. on Ja anuary 8, 1942, filed a private exchange application under 
section 8 (b). of the "Taylor Grazing Act of June 28, 1934 (48 Stat: - 
1269), as amended - by the act of June 26, 1936 (49 Stat. 1976; 43 
U.S.C. sec.:315g), offering as base NEY,SW1, sec. 20, T. 27 N., RB. 
20-W., G. & S. R. M., Arizona, in Arizona Grazing District No. 2, 


In eechenee therefor they selected land outside a grazing district, a | 


 40-acre tract described as T. 10 NB. 5 W.,G.&8S.R. M., Arizona, sec. _ 
24, NEY,SEW4. This selected land is in Yavapai County, Arizona, 


7 : _ about 6 miles east: of Congress J unction and 8 miles’ north of ‘the 
mining town of Stanton, in a district in the Weaver Mountains which 
_.-has been the scene of considerable placer mining and in which miners. 


and prospectors. are still active. The tract is traversed from north- 

ate east. to southwest by Antelope Creek, an intermittent stream tributary 

_ tothe Hassayampa, which flows into the Gila about 50 miles southwest 
_ of Phoenix and by way of the Gila joins the. Colorado at Yuma. The 


tract contains a ‘spring known as Walnut Spring, and 1s Art ot Public 


: Water Reserve No. 1072. — 
~The record also shows that 2 years after the Kelleys made this appli- - 


2 2 Interpretation No. 160. OE ‘April 8, 1932, defined the SEY of ‘sec. 24 as withdrawn from . 
entry. by. the Executive order of April 17, 1926; and as reserved for public. use aS part of 
Public: Water Reserve ‘No. 107.. Later in 1932, this. quarter section was reinvestigated. a 
The field report of November. Ts 1932, stated that one of the forties, namely, the NWY%SHEY. 
sec, 24,. -was “devoid of water, its southeast corner merely touching the bank of. Antelope . 
Creek. 3? Accordingly, upon the advice of the. Geological | Survey, Interpretation No. 180 | 
of ‘March 16, 1938, fevoked that pert of Interpretation nO: 160 which affected the | 


. NW'Y%4SE%- sec. 24. 


- «> In consequence of Taterpretwtiol: No. 180, ‘Hie public waters reserve in -sec. 24 ase from 
a March 16, 1933,. to. date — comprised, only 120. acres,. the NESE, _the SEYUSEY, and 
the SWiSH, instead of: the 160 acres originally ‘withdrawn. It was the exclusion of 
the fourth. forty, NW4SEX,; from the reserve because it contained no water which made - 
it possible for that subdivision 2 yéars later, on June 6,-1935, to be included in the home- . 
- gtead entry of. Manuel ‘Van Cleve, Phoenix 069420, later aoe by Van Cleve to. Pearl Kelley Hy 
and. by. her. to. J ack A. Medd, appellant. herein, oo 

For additional details as to both the water and the mineral’ Siatme on SEY, sec, 24, - 
gee Phoenix 069420, the: Manuel Van Cleve. stock-raising application (January 3, 19381). 
This was in conflict with the mining claims of W. H. Spangle and:G..R. Neil, namely,. the 
_ Antelope and Rich Gulch placer, and two. lode claims, the Hvening Star and the Tronclad. 7 
A third lode claim, the Laura Ella, was located. on the SW4SHy subsequently | to ven 
Cleve’s application (January 3, 1931). 

See field report of June 27, 1942, in the Kelley-Mead file, Phoenix 080448, ‘for mieteient 
that on June 10, 1940, G. &.. New located a. lode. Se a The Cardinal, on the® nea 


Bec. 24. 


a Pay ie fe December 26, 19H | | | pe 
Ste Jack A Medd, on Jé anuary 6, 1944, ‘filed wih the United 1 Stated 


-jand office i in Phoenix a petition | for substitution of himself for the : 
Kelleys as par ty applicant i in 080448 and. with it a formal consent by tet 


the Kelleys to such. substitution. As reasons, Medd'set forth that the 


: Kelleys had sold him their ranch property of 200 acres (NEY). - 


: NWY,SEY, sec. 9A) adjacent. to the forty here selected (NEY,SEY, | 


sec. 24), and that by special warranty deed, executed on November 30, 


1943, and recorded on December 22, 1948, ‘they had also conveyed to s 6s 


| him the base land offered herein. : 
- Medd also filed a general warr anty deed and relinquishment: of the © 


~ base to the. United Sigtes. and 4 continuation of the abstract of title — 


thereof not to the date of Medd’s application but only to February 26, 


19438. Further, on January 14, 1944, Medd filed with the General 


Land Office a copy of the State’s assignment to him of Water Appro- | 


_-priation Permit No. A-1667. granted in pursuance of application = | 
— A-2501 by Zack Kelley. This copy bore a. typewritten endorsement 
ae reading “All rights under this permit are assigned to Jack A. Medd. | 

‘Approved December 22, 1943. -(s) O. C. Williams, State Land. Com- 
_ missioner.” Attached was the Commissioner’ 8 certificate under seal a 


that, the copy of the permit was correct. 


The record further shows that. bocce these pr operties Medd had” a 


also’ acquired all the other Kelley interests in the immediate neigh- | 
borhood of the public water reserve in sec. 24, These holdings con-— 
sisted of certain gr azing leases and the stock- -raising: homestead of » 
Zack Kelley in sec. 20 in the range to the east. They were all men- 


tioned in the Kelley papers and afforded the basis for the Kelley peti- . 


tion. The Kelley statements concerning them, having been allowed to 


stand without alteration upon Medd’s substitution, make a an. integral 7 : - 


i part of this case, 


_. Among. the papers a fled with the Kelleys? exchange sipplitation: i. a: 


an affidavit of December 27, 1941, petitioning for restoration to the 


public domain not merely of the selected tract but of all three forties 


in sec. 24 then remaining within Public Water Reserve No. 107 under 


| - Interpretation No. 160.4 ~The Kelleys stated ‘that at their request 2 
the State of Arizona had, on September 3, 1941, included SEYSEY, a 


and § SWS El, sec. 24 in.a State ae application,, Phoenix 


080231, in order that: the Kelleys might eventually none this land from | ; ean 


‘am. 10 N., R. 4 Ww. Gg. & Ss. Rg -M., Artzona: Phoenix 070747, first aipekeuieine home- 


. stead entry; ‘allowed September 29, 1931, was relinquished May 19; 1982... Phoenix 076302, Cer 


% ‘second stock- raising homestead’ion unsurveyed Jand, claimed: to have: been ‘settled on ‘May 

.. 20,.1932; application: filed. August 3, 1940;. entry. allowed: October 28, ah dg final cer- 
tificate Jaziiary 2, 1941 ; ; Patent No. 1111360 issued ee +9, 1941, — . 

co “*See ag 2, “supra, | | et, 
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. aie State for grazing.® The ieobed attests the State’ S seeaec ution in 


a this matter. On Ja anuary 8, 1942, the day when the Kelleys filed their 


oe private exchange application; the Geena Land Commissioner advised 

the register at Phoenix that. the. ‘Kelleys’ petition for restoration. of | 
the lands in the water reserve was. being filed for the State as well as 
for the Kelleys personally; that the State, having found that its 80- 
acre selection in sec. 24 was. within the water reserve, desired its 
restoration ; that it was, therefore, transmitting a certified. copy of the . 
Kelley request for restoration of the whole reserve and was asking that 
said petition have. due consideration in connection with the. State’s. 
application, as. well as with that of the Kelleys. ° 

..This petition, seeking as it does the restoration, of the whole re- 
serve, gives considerable information concerning the Kelleys’ holdings 
in the area and the relation of these to the reserve. According to its 
statements, the Kelley control, now that of Medd, extends to about: 
8,200. acres which completely surround the public. water reserve, This — 
block comprises. 840 acres of owned. land, 7, 200 acres of United States — 
land in grazing leases under section 15 ‘of the Taylor Grazing Act, | 


e and 160 acres of State- owned land under lease from the State. Fur-— 


ther, this block of 8,200 acres is completely enclosed. On the north 
and east there is a high rim rock, forming a natural fence, and on the — 
south and west there are fences of 4 and 7 wires which tie to the rim | 
_ rock. Hence, the Kelley-Medd papers say; “this entire block is now 
in the[ir] exclusive use. and occupancy.” Further, the entire water. 
reserve “has now. become isolated as-to use by any other. livestock 
operator in this locality,” i its. waters ee pe to them [the 


7 _Kelleys] only.” 


With. further ‘reference to the water reserve, which: thus s seems to — 


~ have been made an enclave within the Kelley-Medd domain, petitioners 


— declare. that its three forties : are rough and rocky, with little vegeta~. 
tion, and are ‘therefore of little value as-a grazing unit. They. also 
say that the tracts are. traversed we a “dry wash” and about this wash 
that— 


“Cutting uc at ¢ approximately right anaes to the Goa of the ciaeh are in- 
trusive rocks or dykes which. form natural dams to the underground. waters of the 
wash, bringing the. waters to surface at two points, one on the NEYSEY, and 
the other on the Swish, said Section 24, and forming surface springs, the 
seep from. which flows on | down the bed of the ‘wash and eventually sinks into 


: eDepavtmentat Recunila: allow that: these exchange: applies tons: by. he. Kelleys: and: nat 
State had been preceded: by an unsuccessful effort by the Kelleys to gain control of all 
the lands in the ‘water reserve. by means of a grazing lease from the United States. In . 


a Phoenix 078931, filed. October 5,. 1938,. Pearl. Kelley had- applied. to lease an area of 1 120 
~~ geres which included this reserve, On February 7, 1989, the General Land Office rejected _ 


the application. as to the 120 acres in sec. 24 on the ground that they were in Public Water 


es Reserve No. 107: and therefore were not subject to lease. . Mrs. Kelley took no appeal. but 


' later adopted a different method for acquiring the desired control, namely, the making of 
the two pexehamee applications, the one by the State, the other Oy: her husband and herself. 


December 26, 1947 


| the acta and in wet times this water flows onto lands leased, by your peti. | 


bead tioners under Section 15 of the Taylor Act. 


: These waters, petitioners say— 


| * * ok vate: soft and. 200d for. domestic.’ use, and: it. is for this ‘pantionlax . 
reason that. the title roe the NEASHA and the water is desired a your _ é 
_ toners.” sien , - a8 
Water otherwise be to them for somesuon use,. eee say, comes 
from a highly alkaline well on the NW1,4SE\, of sec. 24, where since 
| 1937 they have maintained their ranch headquarters. ae 
- The record further shows that on. August 21, 1941, Zack Kelley filed ' 
with the Arizona Water Commissioner two applications . (A-2500 _ 
and A-2501) for permits to appropriate water from Antelope Creek — 
in the water reserve. Both applications were approved on October — 


: 10, 1941. Permit A-1666 allowed Kelley to appropriate 2,000 gallons : | 


7 per. day for stock-watering purposes from Bluff - Spring . in the 


- ; SWYSEY, of sec. 24, the water to be used on that same tract in the — 
- -reserve.. Permit ‘A-1667 allowed him ‘to appropriate 2,500 gallons | 
per day for domestic: use: and 50 gallons per day for tock watering. 


from Walnut Spring in the NEYSE1, of sec. 24, both those uses. 
to be at the ranch headquarters.in the NWY4SEY, of sec. 24.0 | 
‘The permits provided. that the construction of the diversion and 
, other works should be. begun before October 10, 1942. It appears, 

| however, that the works were not only begun but were practically com- 
pleted in about.2 months after issuance of the permits and before. 
December 27, 1941, for the petition for restoration sworn to on Decem- 


ae ber 27, 1941, states that the diversion works under.both permits had : 
already been installed. About permit A-1666 for Bluff. Spring lo- | 


cated on land selected by. the State in its exchange pea the | | 


_ ‘petition said: 


3 * * S: “Under: ‘this permit: a “concrete box 8 feet: by 3 feet ig 2 feet has | 
: been installed and. the water piped from this diversion box to a concrete trough . 


7 18; feet by , feet by 1 foot, at a cost of $150. [Italics supplied.] 


. About permit. A-1667 for Walnut it Spring 4 in the Kelley selection, nthe 
- — said: 


*.* * Under this permit a cement dam has been constructed on dont Of the: 


: - dyke 40 feet long, 4 feet high: and 18 inches thick: and is dug out on the north. 7 


- end to a depth of 4 feet to bed rock at.a.cost of approximately $450. At this. . 

_ time [December 27, 1941] the pipe connection. has not yet been made to convey 

— the: ‘water to the house for domestic use as it is very difficult under present 
conditions to secure the pipe but just as soon as it ean be purchased this installa- 
tion will be made, sereaiee anes ] ee ae 


6 This forty 4 is that which was excluded from tlie public eee reserve ‘and inten ‘pecenie: 


. part of the- 200-acre homestead’. patented to:Manuel.Van Cleve on. June 6, 1935, Phoenix oe - 


. he aa and oe to Mrs. Sais in 1937. See footnote 2, supra. 
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Mr. Medd’s papers show that long ae ie Kelleys sold their eo: 4 


ests to Medd the difficulties of obtaining materials had been overcome 
and the water had been piped to the Kelley. ranch. houses. _ . 
_ Having made-these showings concerning their water rights, the 
7 Kelleys then prayed that Interpretation No. 160 of Public Water 
Reserve No. 107 be revoked and that NEYSEY,, SY,8EY, sec. 24, 
T.10N.,R.5 W.,G.&S. RB. M. , Arizona, be restored therefrom. They 
agsorted that they and their predecessors i in interest had used this tract 
of 120 acres and. utilized the waters thereon for 15 years or more; 
that they were the only ones who could possibly use the slight qu antity 
of water flowing thereon or who would keep these watering places in 


| | usable. condition since there : were no other parties who could use the 


waters or who could have ingress or egress to or from said tracts or 
an interest in maintaining the watering places. For this reason, they — 

urged, these tracts should be restored from the reserve “so that title 
may pass from the United States and your petitioners be protected i im 
their investment.” Especially should the restoration be made since - 


petitioners have for several years either leased or owned. all the sur- 
rounding lands, and the purpose for which said tracts WEE set aside | 
no longer exists. - [Italics supplied.] | 7 


On these several papers the Commissioner of ‘the eae: al Land 

_ Office acted adversely. In-his decision of May 5, 1944, he stated that _ 
the “dry wash” referred to is the bed of Antelope Creek, which con- 

tains water along its course for 9 months or more during the year. a 


Further, he observed that in the vicinity there are many miners and 


: ‘prospectors who with their horses, burros, or other animals, have a 
right to use the water in this. public water reserve, and that ‘the 
exchange application appeared to be ‘an attempt’ ‘to secure control 


of the water and-exclude the public - from the use of it. Accordingly, oie 


he denied the petition for restoration of the NEWSEY,. sec. 24 anid. | 
held the Kelley-Medd exchange application for'rejection, 

As to the State’s interest in the Kelley petition and its prayer for 
restoration of the tracts sought by the State for the ultimate benefit - 


of the Kelleys, the Gommilcsionck appears to have: found it unneces-- 


sary to comment. For on June. 15, 1942, the State had withdrawn its 
selection of these tracts from its exchange application, Phoenix 
080231. “However, certain facts connected. with the State’ S action 
are not without bearing | on the instant case. — | 
‘It appears that on January 5, 1942, the Comin enone had found 


the State’s application defective. and had called for affidavits as. to 


3 springs and water holes and as to possible claims.under the. mining: — 
laws. ' A water affidavit was then made on January 22, 1942, by Zack ee. 
| Kelley and J. D. Taylor: ‘This stated that. the land contained— oe 


= _* * @ spring the waters of which have been duly appropriated under 
the laws of the State of Arizona, and permit No. A-2500 issued therefor to one 


BER gop yet ea cp es AGRE Aw MEDD Geir. oe i 89 
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c your - Silanes, Pack Kettey, and the ‘said spring 18 not used by oy the “public :: 7 


[italics supplied. ve 


ts This: affidavit'was accepted by ihe Commissioner. — 


A mineral affidavit, also made on J anuary. 22, ce but by 7 Zack ees 


; Kelley : alone, was in chiet part as follows: 


. Zack | Kelley : | , Says that: * *.. * part of - said. Jand:. is claimed 
| under the mining. laws but the land in ‘itself is non-mineral in character and the 


ee mining elaim,” in ‘the opinion of affiant, was located thereon purely to cover 


the spring thereon, the waters of which’ have been duly appropr iated by your 
‘affiant under the laws: of the State of Arizona,’ and permit No, A-2500, to ) ADF O- 
priate. the waters of said ‘spring has: been. issued to your: affignt. 


- This affidavit the Commissioner: found defective since it did: not “tai os 


whether the land was ‘being occupied: or worked under the United 


States mining laws. ‘He therefore called upon the State to supply 


‘this information in accordance with 43 CFR 147.7, stating that if the _ 
tr act was: actually occupied or worked for minerals when the selection. 

~ was filed on September 3, 1941, it was not subject to selection. Roos y. - 
: ‘Aliman et al, 54 1, D. 47 (1982) 5 7 are ¢ OaEeT, Go. a. . Bew, 58 
_ J.D. 3882 (1981). 


~The State isked 4 for ne to ge further examination’ of the lind * : ite 
“and received an extension until J uly 1, 1942. “However, it submitted =. 


‘no additional evidence. Instead, on J une 15, 1942, it asked leave to 
withdraw the selection from its application. The leave was. granted | 


‘and the State’s application for the 80 acres in the reserve was finally 


rejected on July 16, 1942. “There is nothing 1 in the record to indicate 
why the State pursued this course, but it is not to be overlooked that 
-it may have found the lode claim being worked and may have con- 

| cluded for this or other reasons that it was vain to press its choice. - 
~~ On July 24, 1944, Medd filed an appeal from the. Commissioner's 
decision in his case, asking for its reversal and for issuance of patent — 
“to the selected tract. He says that. the decision correctly stated the | 
_- facts in the case, but his specifications of error, 11 in all, in effect deny ~ 


most of what he acknowledges to have been coriectly stated. His 


| ; ‘points, although not. very beh lpeitriauame or oe Brent’: are 


a Perhaps meant to be as follows: 


~ The Commissioner should have pela 3 eee eH Baw 
1. That the selected tr act is not within the purview 68 the. Exccitive 


order of April 17, 1926, and is not included i in Public Water: ‘Reserve a. 


Bt No. 107 but is unresérved public domain subject to patent, “© 7. 
9, That this application does not attempt to gain ‘control of the | 
é water and exclude the © public from its use, aor the ana and the water | 


ve. 7 Presumably this. Was ophe Cardinal,” 5: lode ela ta: located | June 10; 1940, by G.-: Ss. : 
Neill, accarding to field report in this Pree Phoenix 080448, Cf. G. R. Neil, mineral ; 
claimant, footnote Be one. 


90 ‘DECISIONS | OF THE DEPARTMENT OF THE INTERIOR [60 1.D. 


are not so situated as to serve a _ public purpose, being within the ex a 
: . clusive range of appellant. 


8. That although throughout Arizona ¢ as.in other: Westen ‘States | 


‘there are roving.miners, prospectors, and itinerants, and also. animals a 
such as wild burros and horses roaming at large, ‘here are no miners. 


. or prospectors in this vicinity with burros or other animals, and that 


— the Government cannot find any such persons with their animals tra- 
--versing any part: of appeéllant’s. small range and attempting to inter- - 


“a Tere with his water and water rights. | 
4, That by refusing to patent the lands on iid these waters are 
‘situate the. United States indirectly and unlawfully interferes with 


-. the State’s unlimited right. to dispose of these nonnavigable waters — ; 


and. also. prevents appellant, from protecting: against contamination - 
and pollution the waters which the State has given him the legal — 


oe right to apply to the domestic purposes of 10 persons on his. adjacent ye 


_ ranch and to the watering there of some stock. _ | 7 

_.- In his argument on these points, Medd, first, repeats the facts. set ms 

e ‘out in the petition for restoration. He desevibes the extent of the 
a Kelley-Medd holdings in this area; their “complete” enclosure: of 


| _ the reserve; Medd’s water rights in the “dry wash” of Antelope Creek; eS 


his need for the soft waters of Walnut Spring for domestic use by 10 

members of two families at his adjacent ranch headquarters; and his 
need for title to the land (1) to enable him to protect his investment 
in the diversion works, and (2), in ‘the interest. of the health of his 
- family and employees, to safeguard the spring waters from con-- 
tamination and pollution. | 
_ .. Second, appellant says. that the NW SEY, | sec. 24 was rained oe 
from the water reserve in order that it might be included in the entry | 


of Manuel Van Cleve,? the Department. specifically holding that the _ 


eae Executive order of April 17, 1926, did not apply to it. He asserts that — 7 


_the circumstances in this case are no different, and that the Depart- 


ment should not show discrimination by aims to restore and. patent a 


| this tract as it did the other. 


Third, appellant | contends that the: waiter in question 1s. jena by >t 


iv the State of Arizona: ‘that? appellant and his predecessor i in. interest _ 


oe had.a right to appropriate it; that under Revised Statutes, secs. 2339 
and 2340, their right vested and 1s fully protected ; but that.by. refusing a 


to patent to appellant the land containing the water the United States 


is illegally, arbitrarily, and unjustifiably | preventing. appellant from " 
doing the very thing which State law entitles him to do, namely, 
enjoy the beneficial use of this water and. protect: it from pollution. 

| Fourth, in the Commissioner’ ‘Ss point that Medd seems to be seek- 


| poss “to secure control of the: water and exclude the public from | use a 


a ® Footnote 2, supra. ss 
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of it, 4 > appellant nds a claim by: the United States thal it owns 3 waters eee 


‘which. belong to Arizona and.that it can. prevent the use of waters _ 


: legally. appropriated by refusing: to. patent the land containing them... — 
‘This: appellant finds capricious and ridiculous, opposed to the deci- 


sions of the ae the ‘Supreme. Court, and the. State courts i 
alike. 


He sek that a ‘State “permit and water-tight ee giving : 


vi appellant exclusive use, occupancy, and possession of this water® 


: necessarily excludes. the public from the use of it and. that that is — 
the purpose ‘of the appropriation. He adds that his" appropriation 
does not cover all the waters of the creek and’ that: the public may 


| therefore appropriate. and use the water for miles up and down the 
creek; further, that if appellant: fails to apply his whole appropria-"_ ae 


tion to a beneficial use, the public may: use the unapplied portion. — 


_ All these matters, he says, are governed: by the laws of Arizona and __ 
with them the United States has no concern. According to Edwards. | 

et al.v. Sawyer, 541. D. 144 (1933), “The. Department. has repeatedly = 

‘5 decided that it is without jurisdiction to determine. the question. as. ee 
to the right to water, that being.a matter solely within. the province 
of the State courts.” On this ground alone: he says, this ee eee ees 


decision should be set. aside. 


Fifth, appellant quotes from devicions aia matuten numerous pas ee a. 
_ gages to which he refers as sustaining his contentions. Some of 
these extracts corr ectly. state several elements of the ‘appropriation 
doctrine and require no comment here. The rest are irrelevant, being © 


drawn from cases with. distinguishing features the. significance of — 


~. avhich appellant has overlooked. » Hence, the. brief in all its parts ee | 


not: only affords appellant no. support. for his position ‘but miscon-— 


- ceives the basic principles: governing State. and Federal. rights to == . 


water on lands of ue United States and: therefore ee the | 
| determining facts, eg : | | 


- Concerning the siécifiedtions ce error Ponca ‘heres 1s no. po eound: a 
for the first point, namely, that the selected tract.is-not in the. public 
water reserve and is therefore unreserved. land, subject. to patent. 


Nor does any reason appear. why if this contention. were valid appel-_ 


dant should have filed. a. petition for the. restoration: of the tract from — a 


the public water reserve or why facts admitted and used i in n the petition | 
: should. be: denied i in any part of the appeal. . 


. The facts are that on. April 17, 1926,:the President ae Public : 7 


; | Water ‘Reserve No. 107 by an order. of withdrawal worded 4 as follows: ee 


Under’ ahd: pursuant’ to the provisions: of the act of Congress approved jane. 


i 1910 (86 Stat. 847), entitled “An act to authorize the President of ‘the ee 


-POther parts of a Pathak: confused - geeauieat indicate that. appellant: hhere- means: ‘al 


Oo permit’ for ‘the exclusive ‘use not: “of this water” but of x certain, amount - this water. 
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te United States to make dithdrawals of pubile lands in certain cases,” as aménded | 


“by act of Congress approved: August 24, “1912 (37 Stat.; 497), it is hereby ordered 
that every smallest legal: subdivision. of the publie land surveys which is. vacant: - 


- unappropriated ‘unreserved. public ‘land and: contains a:spring or water: hole, 


and. all land within one quarter. of.a mile. of every spring or water: hole located 
_ on unsurveyed public , land, be, and the same is her eby, withdrawn from settle- 
ment, ‘location, sale, or entry; ‘and reserved for public use in accordance with - 


the provisions of Sec. 10 of the act of December 29, 1916 te Stat., eS) and in 


aid of. pending legislation. | 
_ The applicable part of section 10 of the act of December 29, 1916 
7 (39 Stat. 862, 865; 43 U, S. C. sec. 800), provides: 


: That lands containing water holes or other bodies of water. neeaed ‘or used 

by the public for wateri ing purposes shall not be designated under this Act but 
| may be reserved under the provisions. of the Act of June twenty-fifth, nineteen | 
>: hundred: and ten, and such lands. heretofore or hereafter: reserved. shall,’ while 
So reserved, be kept and held open to the public use for such. purposes under 
‘such. general. rules - and. eeu ations as the poacane of the aneEiOn: may 


UNG * * 


‘Gahsoquently, by Cikaievecaui No. 160 ‘of Apel Oy 1932, the vith- | 

Pi seal was ordered to be construed.as in part. describing the whole 

of SEV, of sec. 24, this being traversed from northeast to southwest 

by Antelope Creek and containing two springs, Walnut. Spring im 

NEY,SE1, and Bluff Spring in SW14SE%. - A later Interpretation, 

No. 180, of March 16, 1933, ordered the withdrawal modified by elim- 
ination eon it of W WY,SEY, sec. 24, that forty having been found 


sto be: “devoid. of water, its southeast corner eaacs von the bank: 


of Antelope Creek,” * ; 

_. At no other time. has there been any change. in he idea: 7” 

_ affecting the SEY, of sec. 24. Accordingly, the three other forties of 

this quarter section, namely, NE14SEY, containing Walnut Spring, — 
SWUSEY containing Bluff Spring, and SE1,SE14, not containing 
-aspring but crossed by the-creek bed, all continue to be part of Public 
‘Water Reserve No. 107 and are deemed j inlaw to have been withdrawn _- 

on April 17, 1926, the date of the Executive withdrawal order. All 

_ three tracts therefore are reserved lands. None. of them 3 is pone and 


a none is open to disposal. — 
- Nor in refusing to restore this tract. front the reserve. a to patent : 


it to appellant was the Commissioner “discriminating” against him, — 


as his argument implies.“ Appellant asserts that the circumstances 


here are no different. from those obtaining in the Manuel Van Cleve _ 


case where, tn order that the NWI SEV, see. 24 might be patented to 


Van Cleve, the Department: specifically held that that tract was not 


~ affected byt the Executive order of a lf, 1926, and ° was notinthe . 


“Be. reserve. 





10 Suore footnote 2. - 
1-Suprea, p. 90. 
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shag assertion! 1s. far fron correct; and: far thee seems oh a Sena 7 


_ oaian between } purpose and result, ..It-was scarcely, for the purpose of — 
| patenting the tract to Van Cleve but rather én consequence of finding 


it devoid of water that the Department held the NWYSEY. to be un- 
suitable for inelusion in a water reserve and therefore to be unaffected 


io by the withdrawal order. It was also as a result of finding the tract. 


to be unwatered, ‘unwithdrawn, and" unreserved: that: the Department: | 
found it to be ar and ee ect: to. py by any, paneac eppleant, 
such as Van Cleve. - 

_. There are no ilk circumstarices in: the Medd e case. The. tract eich 
| Medd wishes to patent is not devoid of water. It has a: spring which 
_departmental records show to have been used. by. the publie for water- 
ing purposes for many years and which Medd, according to all his: 
papers and arguments, now. particularly. Fee to have,” It is ‘be- 


cause of this spring that the tract was suitable for inclusion in Public 


Water Reserve No. 107 and was: withdrawn therefor in 1926; and it 
is because of this spring that this forty cannot be restored from. the 
reserve as was. the waterless forty ultimately patented to Van Cleve 
and now owned by Medd... The two. tracts can be contrasted but not. 
compared. The facts in the two cases are entirely different. Pat- 
ently, the implied charge of Government “discrimination” re 
Medd is baseless. : 3 

The second specification e error 1 j is specious j in arguing, first, that 
because the tract and the spring aré “within the exclusive range of 
appellant,” they are not.so situated as to serve a public purpose, and, 
second, that because their situation within his. “exclusive” range. males 
it imposible for them to serve a public purpose, the application for res-- 
toration and patent. is not. an attempt to. contro] the water and .ex-. 
clude the public. = | | 

_ In the first: place, it is. not the situation of the rack and 1 the spring 
which prevents their serving a public purpose. For the reserve is not 
“within the exclusive range of appellant,” and there is no such legal 
barrier to public access to its waters as appellant’s phraseology sug- 
gests. It is true that. only appellant may graze cattle on the block 
of 8,200 acres of range which he says completely encloses and isolates — 
the reserve. But it is.also.true that on 7,200 acres of this range ap- 
-pellant, instead of having any such authority to prevent entrance by | | 

outsiders as his use of the term “exclusive” would seem to. import, has. 

on the contrary a specific duty to admit and. give passage to a varied 


public. -For.these 7,200 acres in fact belong not to Medd but: to the | | ; : 
_ United States and are at present under Medd’s control only by virtue 


of. short- term. Federal a leases which are subject. to: existing —_ 


2 gupra, pp. 86, 87, 88, 90. 
13 Supra, pp. 89-90. 
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| valid rights a mia expressly stipulate not only for the admission 


_ of various types of outsiders to the leasehold for lawful purposes but pune 


also for.no. hindrance of travelers on ey. used public. Toads and 7 | 


eras - . - 
- The grazing: lease. contract sbetifiog as. persons erititled tei access 
not only authorized representatives of the Department and-other Fed- 
eral agents, including game wardens, but also all persons having 


rights-of-way or holding other Government. permits, such as permits 


to use and dispose of timber on the premises, or to prospect, locate, de-- 
velop; mine, enter, lease or: patent the mineral resources of the leased 
area. The grazing-lease contract. also. expressly provides as. to roads 
or trails commonly used for public travel that the lessee shall not en- 
close them in such a manner as to interfere with the traveling of per-. 


-~. sons who do not molest grazing animals. Moreover, although the con- 
id tract, permits ‘the lessee to fence the land or any part thereof, it re- 
-' quires that any, fence constructed be such as. to permit ingress and - 


egress for miners, prospectors for minerals, and other eg entitled ; 
to enter the leasehold for lawful purposes. 

_ Asa grazing lessee Medd, therefore, is under an ‘express ébligation 

_ to admit to his 7,200-acre leasehold a. considerable potential public, 


e Further, this obligation does not: depend upon or vary with the num- 


ber of the persons who may assert the rights described. Nor does it 
cease in the event that few or none-assert or attempt to assert such _ 


= rights. Instead, it continues throughout the life of the lease; and 


nonobservance of it may result in Goyernmailt action under the: can-. 


cellation clause of the lease. ? 
Further in this connection, it is to 5 be: aunaneed that: ike on 


= the north boundary and on the nerth half. of the west line does pat- 7 
ented land * adjoin the reserve and bar access thereto. On. its east 


and south sides and on the south half of its west line the reserve is im- | 
| mediately adjoined by the Government’s own lands, the 7,200: acres. 
in Medd’s Federal grazing leases. These United States lands, there- 
fore, afford direct physical access: to the: reserved. ae from all | 
- points in the miles of range which they comprise. 2 

- Moreover; the fact:of their leasing interposes no legal obstacle t to 
passage ‘over them by such of the’ public: as may need to water at the 
reserve,’ not merely ‘the special: permittees specified: i in. the lease but 
whatever general: public: may be moving along the roads and trails 
| commonly used for public travel, some of which may still lead: to the 
reserve. For the grazing-lease stipulations described above 1 them-- © 
selves expressly ensure to that public free movement over ‘the Tease- - 
hold, together with 3 ingress and CBTOES. : y Sagat eee yee 


44 The Manuel Van Cleve homestead, ' now ‘owned by Medd. 
15 cil pp. 93-94. : é 
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| ay addition, there i is no question as to the availablicy of the ee ; | 
-. springs for public use for they are still reserved, and the Stock-Raising | 


— ‘Homestead Act requires that water reserves nahile so-reserved be held 


and kept onen to the public use for watering purposes. “It is clear, | 


| therefore, that there is no validity in Medd’s assertion that the situa-_ 7 he 
tion of the reserve makes it, impossible for it to Serve a. public purpose. a 


‘There may not be much public in the surrounding area, but whatever — 
public there is or may. be has an undoubted right. to water in this: reserve: 
and to reach the reserve by way of the lands leased to Medd. - 


Appellant’s second argument is in effect that, because of the situation 


of the springs within his exclusive 3 range | aad the resultant fact that | 
7 there is now no public to use. them, his application to: patent the re 


- gerve is not an attempt to control the water and exclude the public. | 


‘The irgument is specious. This application | for patent is by its’ very. 
nature an attempt. to. ‘acquire de jure control of the Walnut Spring — 
tract and legal authority to exclude the general public from it, and if _ 
it is not an attempt at de facto control and exclusion that is only 7 
because such control: and exclusion are being, effectuated PY. other 
means. 


That such i is ihe. case, , appellant's 4 papers, both the Se sais Tes- 


 toration-and the brief on appeal, are at some pains to establish. They | 
‘state (1) that the entire block of land: surrounding the reserve. iscom- 


pletely enclosed and i is in the exclusive use and occupancy ‘of appel- 


lant; (2) that the reserve is isolated as to use by any: other livestock 
operator in this locality ; (8) that the waters of the reserve are avail- __ 
‘able to appellant only; (4). that appellant i is the only party that can ~ 


7 possibly use the. waters thereon; (5) that there are no: other parties — 
| 0 use the waters; (6) that there are no other parties who could have — 
“ingress .or egress to said tracts”; (7) that the purpose fer which the 


reserve was created no longer exists; and (8) that all this:results not 


/ merely because the reserve. is. completely surrounded. by appellant’s 
exclusive range of 8,200 acres but. because that entire range has itself 


_ been‘ ‘completely enclosed” by the high rim. rock which forms a natural ea 


fence on certain sides of the block and by. complementing panned ware 
7 : fences which tie to that rim rock.*... | 

~ Astothe enclosure here described, if the Sere eee are. true and 3 

“if. Medd’s methods. of fencing have accomplished such “complete” en- 


‘closure of. the. range as he alleges with resultant exclusion of the — 


public, it can only follow that he has violated the stipulations of his — 


ae grazing lease set. forth above *” and-made the lease ‘subject. to cancel- 


. Jation; - secondly, if by his acts in “completely enclosing” his range ap- 
| _pellant has: keels enclosed the Jands 1 in the reserve, pe or 


“30 Supra, D. BO 2s 
1 Supra, Pp. 94, aH 8 
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ce “obstructing publie access ee or Pe passage ‘thereover, he would 
_ $éem to have made an unlawful enclosure of the lands in the reserve: 


without color of title thereto and to have rendered himself liable. to 
7 proceedings, civil or criminal, under the Unlawful Inclosures Act of 
February 25, 1885 (28 Stat. 821), 2 as amended by the act of March 10, : 


1908 (85 Stat. 40; 43 U. S. C. secs, 1061-1066). ‘Whether this is so. 
~ depends: on the answers to questions of fact and Tequires careful in. 


- vestigation by the Commissioner to determine what pr pees, ibe 


ae any, should be taken. 


Thirdly, if appellant has s so effectually pidlocsd his range that only 2 
he and his ranch family can possibly use the reserved waters and no 


other parties could have i ingress ‘to the tract containing them, there 


‘would seem to be no basis for appellant’s concern about contamination: 


_ of the waters and for his claim that only by. possessing title to the tract. 


can he prevent pollution of the spring, safeguard the health of his. 
family, and protect his investment in the diversion works. aaa Obvi- 
ously, if there is no public. to have i ingress: to the spring, there: is no 
public to pollute or do damage. oe 
Appellant urges that since ‘there is no one » but te oe ‘anily _ 


and his ranch set-up to use this public water reserve, the purpose for ? 
which it. was created no longer exists. This argument | over looks sev- 


eral important. considerations. The legislative history of section 10, 


of the Stock- Raising Homestead Act.” shows that the pup of the - 


Congress i in authorizing these: reserves was— . 


_* + mi to withdraw from entry and hold open for the sence use of the " 


_ public, important water holes, spr ings, and other bodies of water that are neces- - 7 


gary for large surrounding tracts of COUNLTY 5 so that a person can not monopolize 


or control a targe territory by acaba! ‘a homestead the. only available water 


~ supply for stocks in. that. vicinity. * [Italics supplied.] * - 
— Bluff and ‘Walnut. es are waters of the character. here con- 


ecapinted by the Congress. Among the few living waters in a vast 
Tegion, they have been of vital necessity to the immediately surround- 


ing great stretches of | grazing and mineral lands which for decades — 


have afforded range to many stockmen and homesteaders and been the 
scene of great prospecting ‘and mining activity. As the Congress 
wisely foresaw and stated in the report quoted, any ‘homesteader 
‘patenting the tracts containing such springs before any appropriation: 

_ of their waters would have monopolistic control of living water neces- 
_ sary to ‘users of the surrounding: area and thus: control of the area — 
itself. It is to prevent such monopoly and such j injury to the public : 


a interest and to insure ‘the continuing ‘availability, of this water ie ae 


_. ae Supra, Dp. 90. 
te Supra, p. 92. . . . es 
. 20 AS ‘Rept. ‘No. 85 of the. House Committee on -Publié ‘Lands, ‘January it tgs, bath _ 
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ae ieee lende aad fhe users ; that these springs sad the. tracts containing oe 


them have been withdrawn from entry and reserved f for use ene the gare | 
eral public on those lands. — 


. Appellant, in saying that there is no such Sable a adi no purpose in 


continuing the reservation, overlooks the fact-that whoever uses the 
surrounding lands, whether today or. tomorrow, whether as Owner or. 
vas lessee, or as one otherwise lawfully upon them, is the public. for. 
‘whose benefit the springs have been reserved. He overlooks the fact 
that yesterday the Kelleys, today he himself, his family and his ranch 
set-up, and tomorrow his successors, whether many or few, all as users. 
of lands to which these waters are necessary, are a vital part. of the 
| public for whose benefit the waters have been reserved. . 
It is apparent, therefore, that the purpose of the reserve has not 

! ee to exist and that. to suspend the reservation and patent these _ 
spring lands to Medd or any other would. defeat: that purpose and 
work the. very injury to the public interest which the Congress desired, - 
to. prevent. Obviously, to. insure for the benefit of the public the — 
proper contr ol. and management, of the considerable adjoining Federal . 
range lands itis essential that, possession.‘ and control of the strategic 
-~Jand and water in this reserve. continue 1 in the Government and not 
pass to any individual. | | 
_ Efforts at such individual nie ieagial have esti alnnnatic con- 


tinuous during the past, 15 years, the instant exchange application 


: 7 being only one of the series. In 19381, Van Cleve. applied for stock- 
 ‘Taising homestead: entry of the whole. of sec, 24, including, of course, 


both springs. Because of the reserve and several mining locationson’ | 
the section, the application was contested, with the result that in 1935 


“Van Cleve obtained patent to only 200 of the 640 acres. After Pearl 


y Kelley bought this homestead, she tried, as indicated above,” to‘have. _ 


the 120-acre reserve. included in ‘Phoenix 078931, a grazing-lease 
~ application of October 5, 1938.. This failed in 1939. because of the re- 
serve. Mrs. Kelley then induced the State to make its exchange ap- . 
plication of 1941 for part of the reserve, and she and her husband a 
few months later filed the instant exchange application for the rest. 
of the reserve. 
The next attempt ¥ was made by Medd. Despite his dizavowal of | 


any. attempt to. gain-control of the water, Medd not only took the | 


instant appeal from the Commissioner’s advarss decision on the Kelley : 
application but.he made. a still further attempt to get the water in 
the event the appeal should fail. .On October 19, 1944, he, like Pearl — 
Kelley, filed an application, now pending, for a grazing lease of the 
- whole reserve. ‘This application, which was supplemental to: Phoenix 
. OF 57 71, a Kelley grazing lease which Medd as ppesieree was perens. to. ; 


—-2 Supra, p. 86, footnote 5. 
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renew,” differed from. Mrs. Kelley’ sin ae it was filed vies a care 7 _ 
then only newly issued, Circ. No. 1160a of August 9, 1944 (48 CFR - 


2957 (c)).. This stated that although withdrawn water-hole lands . 
are not subj ect, to entry or. disposition, consideration will. be given to. | 


. applications to lease or use’such lands. under an appropriate. public- 2 
land law wntél the lands are needed for the purpose of the withdrawal 


if the pecpored use will not interfere = such paPDOF _Hitalies eae | 


7 ~~ supplied.] 


In filing this grazing spplicauian for the whole reserve, Medd stated | 
in — to the Walnut Spring forty— a | , 


Se ee This application for N NEY, SHY is not to be construed in any man- oo us : 
oper as. Frejudicing Private. Exchange Phoenix. 080448 [the application under oe 
: = consideration in the instant appeal], nor in any way a withdrawal of said ex- 


change application; and for. the reason that: applicant controls all the Jang % 


| _ ‘surrounding it and there i is no use thereof by the general public... 


| | In this connection it is particularly to be remembered that i In n his peti- | 


tion for restoration Medd stated that the three forties of the reserve -~ 


- ate So rough and rocky that: they have little vegetation and are there- 


fore of little: value as a grazing ‘unit. It is clear, therefore, that. Sue 
ak the real object of this grazing-lease application for es reserve Is not 
_ at all its forage but its water and the control thereof. 


Indeed, fon the successive efforts by the successive owners of the — 


. adjacent Van Cleve homestead. to obtain one type or another of de 
. jure control over the reserve lands, it is perfectly obvious that the — 
waters of this reserve are strategic waters, essential to the occupants ee: 
of that homestead not merely for their use thereon for both domestic 
7 and stock purposes but also for their use of the adjoining Federal — 

- range for whatever stock they graze thereon and therefore desirable 


to be controlled: by them. in ‘any manner ‘possible. Moreover, it is 
clear that these persons have chosen to own this homestead and live in 


_ this neighborhood because of the Federal range and the water its users _ 2 
ean have. It is equally obvious i in ‘all the circumstances described that. 


' . either to patent the reserve or'to lease it under Cire..1160a to these 


homestead owners would frustrate the purpose | ‘of the Congress in 
enacting section 10 of the Stock-Raising Homestead Act, interfere 
with administration of the Medsrat oe and be contrary to. the cs 
: public interest. 


The appellant’s contention - in i fourth specification of error and. “= 
ae 4 in the third, fourth, and fifth points of his argument dealing with Te 
this specification,* to the effect that, under permits issued by the State eo 

— of. Arizona to his predecessor, Kelley, and by the State. assigned to a 


| Re Phoenix 07 57 7 i was a B-yeor Brazing. lease. of: November 30, 1940, issued to Zack paid “= 


- and assigned to: Meda. 


3 Supra, Dp. 86. OO eee ey 
: * Supra, PP. 90-91. ae: 
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Medd; ‘he has the aight to use. the ‘waters. in. the danas involved in. me 
appeal, is untenable. for the reason that. such waters had already been 
reserved: by the President for public use: long before Kelley applies 
_to the State of Arizona for the permits. 

As previously noted,” the order creating Public Water aaive No. 
- 107 reserved for public use— 3 : 


* * * every smallest legal subdivision: ‘of:'the public land surveys which 


is vacant. unappropriated unreserved public land and contains a spring or water | 
hole * * ¥*, 


The order was. issued pursuant ie seeten 10 of the act of Dacain bey 
29, 19 16,7 which authorized the reservation of— . 


ied ‘lands containing water ‘holes or other bodies of water needed or 
used ne the public for watering purposes’ * eae vias 


The term “land” is frequently. used i in the law of real property to vo 


| connote and include all the incidents of the land, among whichis the _ 7 
water on the land. ‘That. the Congress used the word “lands” inthis 
ae comprehensive. sense in section 10 of the act of. December 29, 1916, 


and intended to authorize the reservation of waters as well as terra 
firma is indicated by the legislative history of the section. In its re- 
port,” the House Committee on Public Lands stated with respect to. 


section 10. (then designated as section 11 of the bill) that it authorized. 
the withdrawal from entry, and the lansied open oor the — use 


: of the public, of— 


7 « important water holes, springs, and other Hodiee of water that. are . ; | 


necessary for large surrounding tracts of country ee x 


"Therefore, when the President, in the or der creating: Pablie Water <— 


2 Reserve No. 10%, withdrew “every smallest. legal. subdivision of the | 


public land. surveys which i is vacant unappropriated unreserved public 
- land and contains a spring or water hole,” he withdrew the waters 1D 
_ the springs and water holes, as well as the. other elements of the lands 7 
affected by the order. 
| Accordingly, the nonnavigable. waters of rene Greek and of 
| Bluff and. Walnut Springs, as found in the 120 acres of section 24 
here in question, were not subject to appropriation under State laws 
- when the appellant’s predecessor, Kelley, applied on August 21, 1941, 
to the Arizona Water Commissioner for permission to appropriate 
such waters; because these waters, being wholly unappropriated as of 
April 17, 1926,.and therefore fre from any rights-previously vesting, 
had been récorved'| in their entirety on April 17, 1926, by the President 
of the United States. It necessarily follows that the permits issued to 
3 money under the authority o of the State of Arizona were ineffective and. 


Soa Bite: pp. 91-92. 
fs za Supra, p. 92. 
21 auaee, footnote 20, D. 96. 
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— that ferehioe he nor the appellant soquired any rights to these waters. | 
. Instead, they have made unauthorized use of the Government’s waters 
and are liable in trespass because of such'use. \ Also, in entering these — 
reserved lands of the United States and in constructing upon them the 
diversion works and the pipe line previously. mentioned, without ob- 
taining permission for such entry and a right-of-way in accordance 
with the regulations of this Department,” both: Kelley and Medd 
have made unauthorized use of the surface of the Government’s lands _ 
as well as its waters. and are liable in. trespass by virtue “of such | 
action. | Z 
Arguments vate the power of Congress fe nurnonne hes reserva- 


7 _ tion of unappropriated nonnavigable waters on the public domain 


in Arizona or against the validity of a Presidential order effecting 
such a reservation, based upon the asserted ownership of these waters. 


by the State of Arizona, cannot be accepted. by the Department of the _ 
“Interior. To this Department, all statutes of the United States and — 


all official actions of the President are valid unless the contrary has 
been. established by judicial. proceedings. With regard to the ques- 


. tion of the ownership of the unappropriated nonnavigable | waters on 


the public domain, this Department adheres to the position that was 
taken by the executive branch of the Government, in the case of 
Nebraska v. Wyoming, 325 U. S. 589, 611-616 (1945). 

For all the foregoing consider ations, the petition for he revocation 
of Interpretation No. 160 of April 8, 1932, as amended by Interpreta- 
— tion No. 180 of March 16, 1933, affecting sec. 24 in T. 10 N., R. 5 W., 
: G.&S.B. M. , Arizona, ; is denied as against the public interest: ie 

wise denied, oor the same reason, is the petition for the restoration of 

the 120 acres in said sec, 24, namely, NE1,4SEY, and S14SE14, from 
~ Public Water Reserve No. 107. ‘These lands will be retained in the © 
reserve. They will not. be ‘patented nor will 1 they. be leased. for pi 
: grazing? or, : 

Further, “Geld a eaon should be had in order to “Asterthiiie 
qa hother appellant has violated the stipulations of his” grazing 
' leases by preventing, obstructing, or discouraging free movement, over 
his leasehold. by the public entitled to access thereto,2? and (2) — 
_- whether he has made an unlawful enclosure of the lands in the public 

water reserve on sec. 24 under the act of February. 25, 1885,*1 and ( 3). 
what proceedings, if any, should be taken in the circumstances found. 


The decision of the Commissioner of the General Land Office is io ee 


affirmed. | = 
| Mastin G. Wars, | F 
a | Solicitor. E 


243 CFR, Cum. “‘Supp., 244.1-244.138, 244.22-244 30, 
29 Supra, pp. 97-98, Phoenix 075771. 

*% Supra, pp. 93 and 94, 
1 Supra, pp. 95 and 96. 
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A-24591. ce "Decided December 26, 1942 


Mineral: Teasing J Act—0il and. Gas Leasei—iintrice—Piihlie Land. 


An entry. of. public land under the laws of the United States segregates ‘the | 
~~ land from the public domain, appropriates it to private use, and withdraws — 
i it from subsequent entry or acquisition until, the ‘Delor entry i is aed 

canceled and removed. 

-The same rule applies to applications filed aides the Mineral Leasing Act 

of HeHEMALY <2 25; pene (41° Stat. 437), as amended 0 U.. ‘8. C. see. 181 

ef Seq.) . 

7 Unless and until. an. outstanding oil and. gas Jease under the Mineral Leaning 

. Aet is, relinquished by the lessee or canceled by the Government and nota- 

‘tion of that fact entered on land records of the Depar tment, the land. under 
lease is not. subject to disposition to others for oil and Bas purposes under. 
- the terms. at the Mineral Leasing Act, ia 7 | 


"APPEAL FROM ‘THE BUREAU OF LAND ‘MANAGEMENT. 


"Gul T. “‘Phessey has appealed froth the rejection by. the Buresu of a 
Land Management of her application, B. L. M. (G. LO.) 010884; for ~ 
_ @ noncompetitive oil and gas lease under the Mineral Leasing Act of 

February 25, 1920 (41 Stat. 437 ), as amended (80 U. S.C. sec.. 181 


et seq.). . The application was ‘rejected ‘because the land applied | for 7 


WAS already under ‘a noncompetitive lease, approved on August 28, 
1943, to the British-American Oil Producing Company (G. L. O. 
| 09293), Pressey_ contends that the Company i is not qualified, under 
section 1 of the Mineral Leasing Act. and ther egulations of the Dep art-" 
ment, to hold’a lease under that act: because it is not an American com- | 

= pany, and because its stockholders are not citizens of the Daived States. 3 
_ Section: 1 of the Mineral Leasing Act provides, In pa rt: | | 


| “That deposits. of A ok oil, oil: shale, or gas, and Jands containing suck, 

deposits owned by the United States, * * ™ shall be subject to disposition 
‘in the form and manner provided by this Act to citizens of the United States, or 
to-associations of. ‘such citizens, or to any corporation organized under. the laws | 
of the United States; or of any State or Territory thereof * * *, Citizens 
of another country, the laws, customs, or. regulations: of which. deny similar or 


like privileges to citizens or corporations. of: this country, shall not by stock ; 


| | ownership, : stock holding, or stock control, own any interest i in any lease acquired 
- under the provisions of this Act.” a “= | e 4 





4 The. regulations of. ‘he Depavenent, in effect. wien the lease to: the British- American 
Oil Producing Company was approved, provided : “American corporations, some of whose | 
stock:is owned by. aliens, may make application for lease with a full disclosure of the 
residence. and | citizenship of its. stockholders, and the Department will then determine 
whether a lease may be. granted.” 43 CFR 191. 2. The regulations relating to. oil: and 
Fas. leases” required a corporation applicant for a noncompetitive lease. to-file a certified 
copy of its articles. of incorporation and .a showing. ag to. the weniicnce ‘and. citizenship of 
its stockholders. te CFR 192, 23. a - | = “3 ae 
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The records of the Department show that the British- Denes Oil are 


Producing Company was incorporated under the laws of the State of 
Delaware. Prior to the issuance of the lease here in question, the 
~ Company submitted information relating to the residence and citizen- 


ship of its stockholders. On the’basis of the information submitted 
and of other information contained in the files of the Department, the 


_ present lease to the Company was approved. 
However, it is not necessary to the disposition of the meee opel 


a to Aceves whether the British-American Oil Producing Company. 7 


_ is or is not qualified to hold the lease which has been issued to it. | 
It was well settled long prior to the passage of the Mineral Leasing 
Act that an entry of public land under the laws of the United States: 
segregates it from the public domain, appropriates it to private use, — 
end withdraws it from-subsequent entry or acquisition until the prior 
entry is. officially canceled and removed. Neff v. United States, 165 
Fed. 273,281 (1908) ; Bunker Hill & Sullivan Mt ining and C paenieae: 
ing Co. v. United States, 226 U. S..548 (1918); Hiram M. Hamilton, — 
88. L. D..597 (1910) ; California and Oregon, Land Co. v. Halen and : 
Hunnicutt, 46 L. D. 55 (1917). | 


_. Shortly atter the passage of the Mineral Laie Act, the same: 8 = : | 
was held to. apply to applications filed under that act. Sullévan et ab, 
vy. Fendoile, 48 L. D. 337 (1921). And in the case of Martin Judge, an; 


| 49 L. D. 171 ( 1922), ; the Department, in following the rule, sald : 


a, It is- recognized that a permit does not constitute a. technical segregation or eo 
entry, as. those termina are ordinarily used in connection with the public land laws, 


as it is not an appropriation with a view to the acquisition of title, but that does 7 


not prevent the application of the principle of the general administrative rule, rae tS 


and until an outstanding permit is canceled by the. Commissioner and the nota- 


tion of the cancellation made in the local office, no other person will be permit- 


‘ted to gain any right to a permit for the same class of deposits by the filing of . 
aD. appicaion therefor, or cre the posting of notice of intention to apply for such 
a permit. - | 
This rule has been *ilowed este’ - the Dapenane both with 
respect to applications for permits and for leases. Stahl v. Stiffer,49 
LL. D. 406 (1923) ; State of New Mewico v. Weed; 49 L. D. 580 (1923) 3. 
Fred i. ‘Alger, 50 L. D. 201 (1928) ; Harvey V. Craig, 50 L. D. 202 - 
(1923) ; Hill v. Williams and Liddell, 59 I. D. 370 (1947), motion for 
rehearing denied April 30, 1947, /A-24948, A-94955, - 
It follows that unless and until the (ease to the teapene is Proline 
quished by it or is canceled by the Government in the manner provided 
by law, and the. notation.of that. fact entered on the land records of the | 
Department, the land applied. for is not subj ect to eee) to others 
. nner the terms of the Mineral Léasing Act. : | 
*- Appellant further. contends. that the Bureau erred j in x refeeting coh 
application for the reason that the records of the “Land Pepercment ; 


_ “ALLOCATION OF HOT WATER—HOT SPRINGS S NATIONAL 3 PARK 103 
. 7 7 January 6, A948 , | | 


| : dia not coe chat’ any prior filing was upon. the said tana. and: the a 


Department i is how estopped to set up earlier filing as a basis for rejec- | me 


tion.” - Appellant’ s second contention is:clearly without: merit. The 
‘fact that.the records of the Bureaw indicated thatthe land applied for 
was already under. Tease was the’ basis for. the, rej jection: of her 


4 th application. 7 


The decision oft the Bureau i is accor ordingly aftrined. 
| ese a 2c. Gmarp Deo 


Assistant Seoretary. 


i. ALLOCATION OF HOT ‘WATER "ORIGINATING IN HOT SPRINGS 
. NATIONAL PARK” | | 


-. Seestadial Disoretion—Statutory Construction, aa 


- = The allocation of the hot water originating: in the Hot Springs} National Park . 
. igs discretionary with the. Secretary of.the Interior. ‘However, the Secretary, .. 


i : in exercising his discretion, should give consideration to. applicants in. the - oe 


__ order or priority prescribed by Congress and should apply the standards pro- 
: : vided by Congres: in passing ‘upon applications. | bes 


- M-35020 Pees pds ot a Oe owe =, Javan 1948, 


To THE Uaues Scena 


In accordance with your oral. request I he aston the file per- a 
a ‘taining to the report’ dated October 23, 1947, of the Committee. « oh - 
Nee Allocation of Hot Water at Hot Springs Netional Park, 2s 
~The committee in its report recommended, among other things, that. o.. 


. permission for the installation of 40 additional bathtubs in order to. 


utilize more fully the water presently impounded in the collection 


fe system at the Hot Springs National Park should be granted by the 
‘Secretary; that the water to supply 10 of these additional bathtubs 


| ~~ ghould be: reserved for and allocated to a second Negro: bathhouse; | | 
and that the water to supply 30 of the additional bathtubs should be - 


- made available to hotels outside the park area which do not now have 7 
bathhouses,? in order that they may establish bathhouses for the use 


. ‘of their guests. The committee’s recommendations in this respect are _ 
- “opposed by several bathhouse companies, hospitals, and hotels which 
-. are presently utilizing hot water from the park. Each of these ob- 


jectors Wishes | an 1 additional allocation of hot water for its own Use, | 


4 One of ‘ies seine bathhouses outside thie park, iiemely. the. Rniehts of. Pythias bath. “ 
house; with 20 bathtubs already installed and an authorization for the installation of 1 


é additional bathtubs, caters exclusively to Negroes. The second Negro . bathhouse, as | 
ake contemplated in the committee's: report, presumably would he operated. ‘outside the: Dore 
bee 


& 2 Applications for: water have. been: receivad tena the Park. Hotel, the De: Soto Hotel, 
the Jack Tar Court Hotel, and the Hotel Goddard, all of which are’ within this category. 


104 | DECISIONS: OF THE DEPARTMENT. OF THE INTERIOR £80 LD: 


| and asserts that its Roads shoilld be satisfied before any water 1 is made ann 


available to“newcomers.” 0 : 
~The legal issues in connection with ihis’ sdutoneey a are = aeyaribe 
by sections 361: and 362 on Title 16, United States Code. Section 361 7 


| provides that— — 


‘The Secretary of ‘the Interior is Suthor ized to gr ant to pnts havin bathhouses 
attached, and to bathhouses. situated in the Hot Springs National Park, as well 
as in the city of Hot’ Springs, Arkansas, the right to install, maintain, and use, 
either in said bathhouses or in connection with the rooms of said hotels or the . 
bathhouses attached to said hotels, as many bathtubs as in his discretion he may 
deem proper and necessary for: the public service and the amount of hot ‘water 
will justify, * * *. 


_ Section 362 states bes. Ba ae ee 
* ee After the Army and Navy hospital, bei biouse:, ‘the able bathhouse. 


the ba. thhouses which are authorized in the said park, the Arlington Hotel, and 


the bathhouses outside said park authorized on or before March. 3, 1891, to: be — - | 
supplied with hot water, in the order herein named, if ‘there shall still ‘be en 


a surplus of hot: water: the Secretary: of the Interior may, in his. discretion and © 
a under such regulations as he may pr escribe, ‘cause hot: water ‘to be furnished to : 
ve bathhouses, hotels, and families outside: the said park. wes eo aie eee 

It will be noted that: the determination concerning the number of ss 
bathtubs for the utilization of the hot water originating in the 
Hot Springs National Park which the various applicants for such ~ 
water shall be permitted to install is entrusted by Congress to the dis- 
cretion of the Secretary of the Interior. However, Congr ess has: pro- 


vided two standards to guide the Sécretary i in the exercise of his dis-. . ‘= 


~ eretion, i. e., the Secretary must determine (1) whether the allocation. 
_ desired by a par cculat applicant is “proper and necessary - for the pub- 
Jic service,” and (2) whether “the amount of hot water will justify 


es . Sy : 


_ the allocation. for which application has been made, Moreover, al- _ 


though the. grammatical construction of the portion of section. 362 - 
quoted above causes some doubt to arise concerning its effect, it ap- 
pears that: Corigress has established. six different categories into which 
those. who wish to utilize the.water originating in. the Hot Springs © 
National Park shall be placed, and has prescribed the order i in. which 
water from. the park is to be furnished to the several categories of 
applicants. ‘The categories and the order of priority among them are 
as follows: (a) The Army and Navy hospital bathhouse; (b) the 
public bathhouse; :(¢) the bathhouses which are authorized to operate 
in the park (including such new bathhouses as the Secretary from 
time to time may permit to be constructed in the. park); (@) the 
7 Arlington Hotel; (e) the bathhouses located outside the park which. 
received permits. on or before March 3, 1891, for the utilization of - 
~ hot water from the park; and (f) other bathhouses and hotels located . 
outside the oper and families residing outside the e park. 7 PB. 
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“Tt eciei was a ieteniied. by Congress tat the as oat 


oe es somewhat as follows in allocating the water-originating in the . on i 
~ park: In the-first place, the Secretary allocates to the Army and. Navy — 
a hospital bathhouse as much hot water (i. e., he permits the installa- 


- tion-in that bathhouse of as many bathtubs for the utilization of.such 


_ water) as may be applied for by the hospital 7f the Seer etary, in his ae 
i” discretion, determines that the desired. amount of water is available 


and that its use by the Army and. Navy hospital bathhouse is “proper - 
and necessary for the public service”; next, the Secretary, having made ~ 


~ to the Army and Navy hospital Batnhouse: an allocation. decmel by : é 
. him to be appropriate under. the statutory standards, allocates to _ - 
- the public bathhouse as much hot water as may be applied for by this 


bathhouse 7f the Secretary, in his. discretion, determines that the 


amount of water desired by. the: public bathhouse is available and _ 


that its. utilization by the public bathhouse is “proper. and necessary 


- for the public service”; then the Secretary, having made appropriate 


allocations to the Army and Navy hospital bathhouse and'to the public 


ae bathhouse, allocates to the bathhouses which are authorized to operate 


in the park (including any new bathhouses to which such authoriza- — 


tions may be granted by the Secretary from time to time) as much hot 
~ water as may-be.applied for by these bathhouses ¢f the Secretar i 2 


_ his discretion, determines that the. amount, of water desired by them 
_ 1s available:and that its utilization by these bathhonses i is “proper and 


necessary for the public: service” ; and so on, giving consideration in — 


the statutory “order to: each category of applicants so long as water 
remains available for allocation after the needs of applicants in higher 
categories have been inet through the application of the standards 

prescribed by Congress. In passing upon any application, the alloca-_ 
tion of water may represent-the full’ amount desired by the applicant . 


or such smaller amount as the Secretary, i in his discretion, may deem se 


to be appropriate in the light’ of the pertinent statutory provisions; 


or the Secretary may disallow an application in its: entirety. when such 
action seems to be proper upon an application of the pertinent statu- — 


| tory provisions. Also, in passing” upon a par ticular application, the 
7 Secretary will necessarily consider. it. in. relation to all other pending 
applications. submitted. by persons of the same category and of lower | 


oe, ok categories. ‘The application will, of course, be entitled to. favorable — 


action in relation to the. requests submitted by persons of lower cate- 
gories whenever the “public service” factors seem to be in. balance or 
: to ‘be: weighted in: favor of: the higher-priority ‘applicant. 

In other ‘words; although the: allocation of the water: onenniine in 
the Hot Springs ‘National Park is discretionary ‘with the Secretary, 


he should, in exer ‘cising his discretion, give consideration to appli- 


cants 1 the or ‘der of priority prescribed by Congress, and he should 7 


as apply the standards provided by Congr ess in Te upon the v var rious a oo 
a applications. iM ne 
“Among those who have objected tothe onoH of ihe Corninitess om. 
ae Allocation. of Hot Water: at Hot’ Springs National Park are several» 
bathhouse | companies which operate in- ‘the park and which have a ae 
... higher priority rating (category (e)) than that of the concerns which 
_. would be permitted to install the 40. additional bathtubs under the « com- | 
ee Iittee’s recommendations: (the hotels would be in: category (f), as. 
would. the second bathhouse for Negroes if it were to be operated 
outside the park). The desire of high-priority users of hot water | 
for additional allocations of water was not considered by the com- 
mittee, pr esumably because applications from such users wére not 
_. pending before the Department at the time when the committee held — 
its hearing at Hot Springs. The failure of high- -priority users of. NOP.” in 
water to’ apply before the hearing for additional allocations ‘of water 
for which they now assert a desire and a need was apparently due £06, 


| their belief that no additional water was available for allocation. 


- ~ ‘Jn this state of the record, I believe that all interested persons should co 
_.. be afforded an opportunity to apply for the additional hot water which | 
- the committee finds to be available for allocation, and should also he - 

_ permitted to support their.applications with written data pertaining = 
| : tot the “public service” factor which the Secretary will consider i in n pass" i 
be ing upon the pupae ee OB : Pe Re ets 


re ae ee ge ee, ts 3 Se 


Mastin G. Waar, a 


‘S olicitor ro 


| ANTHONY S. ENOS © 
| A-24646 | - | Decided January Qt, 1948 
Color of Title Act—Appraised Valuation. | 


Under Color of Title Act, establishment of. Sale price at current market Paine 
_of land as of the date of appraisal, exclusive of values resulting from = 


development. or improvement of the land by the applicant or his predecessors, 


‘is not erroneous where the land is business pr ropetly intended to be devoted | 


to business use, . 


- Color of Title Act—Good Faith of Agplicant. 


ee. wlio knew title to land was in the United States at the time when: - 
he purported. to. acquire it from his p Predecessor in interest ce ie hold: “> 


“fe color. of title in good faith. 
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wn 


Bee ee aoe ANTHONY! ‘Bi HNGS oe OT 
= : = | | January. at, 1948 cen 7 a | 
APPEAL. FROM THE ‘BUREAU. OF LAND MANAGEMENT - 


ane e £38 


a5. Stat. 1069; 4B US: on ‘SECS, 1068, “4088a) ‘to darehade’ Tot 106, 
containing 24 acre in sec. 30, T. 4 8.; ‘R, 1W.,M. D: M., California. 
The Bureau of Land Management held. that, Bnos had established a 
preference right to purchase the land upon his compliance with vari- 
ous conditions, including payment of the appraised price of $2,000. 
_. From this decision Enos has appealed : on . the rome that. the ap- : 
‘praisal of $2, 000 is excessive. i | 


From the record it appears iad the land. involved j in . the pleas ae, 


‘ ‘is business property with a frontage of approximately 50 feet on the 
main.street. of Centerville, California, and a depth of. about 208 feet. o- 
Enos states: that the lot Gs fifty (50) - feet of a ‘One Hundred (100). ong! 


~ foot frontage” which he purchased 1 in. 1944 for a total price of $9,500. — 


He estimates that buildings and improvements on the land at that 


-. time had a value of $5,000. On this basis, the land in the entire tract 


was then worth $4, 500, or $45 per front: foot, according to Enos, “and ~~ 
not more than Fifty Dollars ($50) ‘per foot.” Based upon these 
. figures supplied, by Enos, the Bureau’s appraisal of $2, 000 for the 


-s lot with its 50-foot. frontage appears to be conservative. 


_ Enos argues, however, that a much more valuable piece of ‘iment 
in the center of the town of Centerville was conveyed: under the 
Color of Title Act to the Ladies? Town. Hall Association of Center-— 


ville for 96 cents. It was in reliance upon that conveyance, he states 


‘In his appeal, that he paid to his predecessor in. interest the full con-_ 
sideration for the land for which he now seeks t to ecm title 3 in this 
proceeding, 
~The Color of Title Act provides, ‘among se things, aes. 7 
Ss a ae the Secretary of. the Interior shall cause the lands * * * to. - 
‘appraised, said appraisal to be on the basis of the value of such lands at the. 


date of appraisal, exclusive of any increased: value resulting: from the develop- — 
ment or. improvement. of the lands by the applicant or his predecessors in interest, - 


and in such appraisal the Secretary shall consider and give full effect to the... 


| equities of any such applicant. [43 U, 8: C..gee. 1068a. ] 


- In any event; however, payment 1 is. to be made at. not: less, than $1 25 
per. acre. as U.S. C. sec. 1068.) - i? 

With rere to the sale of land. inde the act. to ay Ladies’ Toa 
Hall Association of Centerville, the record (Sacramento. 032859) in- 
dicates that the price of 96 cents was computed upon the basis of the — 


sale of 0.77 acre at the rate of $1.25 per acre. In arriving at this - 


2 appraised. price, the General Land. Office (now.the Bureau of Land a 
Management), as required by, the, statute, considered. and. gave full 
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effect. to the equities of the Aesccinaon. In this connection, it may 
be noted that the Association was a nonprofit corporation which, 
for approximately 50-years, had. maintained a town hall’in the town 
of Centerville, the use of which was available, subject. to. the rules: 


of the corporation, to all persons irrespective ioe their situation in 


life or -their: political or religious belief.” The income which the 
Association derived was used solely for the maintenance and im- 
provement. of the property.. In addition to maintaining the hall, the 
Association from time to time leased small portions of the inna to 
the municipality of Centerville at nominal rentals for use as a site 
for the town’s fire department and a jail. The equities of the Ladies’ 
Town Hall Association dictated a conveyance at the minimum price. 
_ No such equities are apparent in the case of Enos. It appears that 


he purchased the property for business use and intends to devote it to 
2 ® such. purposes. His statement that the consideration which he paid : 
for the land in 1944 was influenced by the price at which the. General | 


‘Land Office had sold a tract. to the Ladies’ Town Hall Association i Is 


not helpful to his appeal, | If he- knew at the time of his apparent - 
= purchase of this lot that the title was actually i in the United States, and 


if, as indicated in his appeal, he expected ultimately. to rely on the 


~ Color of Title Act in order to acquire good title under terms similar 
to those granted by the Department 1 to the. Ladies’ Town Hall Associa- 


tion, he cannot be said to have acquired the land, and to hold it at the 
present time, “in. good faith,” within the meaning of the Color of 
Title Act.. As stated by the Supr eme Court,, “there can be no such | 
thing as good faith in an adverse holding, where the party, knows 
- that he has no title ek ORD | Deffeback ve Hawke, 115 U.S. 392, 407 
~ (1885). Also see Henshaw v. Ellmaker, 56 I. D. 241, 245 (1937). ‘In- 
' deed, Enos’ assertion casts such doubt on his eligibility to acquire this 
—Jand under the Color of Title Act as to merit reconsideration by the 
Bureau of Land Management of its finding that Enos has established 
a preference. right to purchase this lot. In. any. -event,. Enos cannot — 
advance his lack:of good. faith in. initially acquiring the land:as justi- 
fication for a-reduction of the value placed: upon the land in the ap- 


 praisal. Cf. Harry J. Schultz, A-24441 (Oster 4, nage: ea D. 
~ Clack, A-24517 (December 12; 1947). 


Therefore, by virtue of the catborey delegated to me ‘by the: See 
retary of the Interior (48 CFR 4.23; 12 F. R. 8423), the decision of 
the Bureau of Land Management with respect to the appraisal of 
lot 106 is affirmed, and the case is remanded for further i heres In 
accor rdance: with this decision. “ps | 
ae nae gels os “Masmmy G. Wares, 


“Solicitor. . 


a > NICK @ KRITSAS. oe ss ee ee 
“824708. | Decided J anuary 28, 198 | 


Oil sal Gas Leases—Preference > Right Under Section 20 of Mineral 1 Leasing 
Act. - = 


/_-Where land had been ‘withdrawn as rnineral land: before it was egatented: and 


the United States retained the mineral rights in patenting the land, the, . 


ies “owner of the surface has no preference right to a mineral. lease under section 

20 of the Mineral: Leasing Act. 9-5 | 

Where land | was patented: under the. Stock-Raisine’ Hoinesteail: “Acty: -which: 

-Teserved the minerals to the United States, the owner of. the. surface has no. 

_ preference right to, a mineral. lease under. section 20 of. the. Mineral Leasing: : 
Act. | 


APPEAL FROM, THE ‘BUREAU oF LAND MANAGEMENT. 


“On May. 10, 1946, Mr. Nick G. Kritsas filed no applications, ‘Dalier 7 
054035 and.054036, for oil and gas leases. on certain lands in Tps.-1, and. 
2 N., Rs. 101. and. 102 W., 6th P. M., Colorado. His applications: were: 


: rejected by t the Bureau. of. Tand mane ae Kcitsas. has. . - 


| appealed. _ rey 


It appears that the eppolants is the ¢ owner. Sof a caries of the ‘inde ‘ Cie 


involved i in the applications; that the: Government, in. disposing. of, a 
| the surface of these lands, retained the mineral, rights;, and. that,-with;. .. 


respect: to the. several tracts. covered by. the. Kritsas. applications, the: - 
Department,. prior. to. the, receipt. of. these. applications, - either, had. 


issued oil and gas. leases to other persons. or had: received:from. other: oo 


persons oil and. eas lease. sappliestions which. were, awaiting consid-. 
i eration. Pare 

~ This appeal, erie contends: chat as ce owns: one marine of ae, 
; Jands, he is entitled, to preference- ee leases under section ,20 of the. 
_ act, of. February 95, 1920 (41 Stat.487, 445 3:30.U. S..C..sec. 229), and . 


that the outstanding. oil:and. gas eases. on. these lands are‘inyalid be-. 


2 cause the: lessees, in — their —— for slope failed. be 7 


Yond (isi0ed) 2 coe aed | 
_ The provision : of law nell ‘upon ae the appellant eres that 


pad Cepia 


In the case of lands bona fide entered as agricultural, and not withdrawn’ or) 
classified as. mineral, a at the. time of entry, . * o the entryman or patentee, a 
_ or assigns, * * * ‘if the entry has been patented with the mineral MERE re- 


~~ served, shall be gnats oa) a oe right to a permit and to a lease,.*. lacie | 


in case of discovery, . / TR0. U.. AB, C. sec, ees italics, sopplied 1: 


“143 CFR ‘ie. 44. ca049 ea): ‘as, been superseded by ire. 1628 ob October 28, 1946, 48 7 
CFR 192.70, aay. Drag, CS ae ao. ae a ee, PN ee Cae : 


048955 —54-—_11 
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With respect to ths tracts involved iin'the appellants tpeleien | 


F - Denver 054035, it appears that these lands had been included within > 


Petroleum Reserve No. 3: by: an Executive order of J uly 2, 1910, prior 


| to the. original . -homestead_ entry .on ‘September. 14, 1914, of J ohn A. co ae done 
; Stroud (Glenwood Springs 08508), ‘through whom the appellant’s + 


title to the surface is derived; and that the lands were patented on 


- os ‘December 175 1920, with the oil ‘ain’ gas ‘deposits reserved to the United — | 
- States. The language quoted. above from section 20 of the ‘Mineral on 


Leasing Act plainly states that no preference right to an oil’ and gas — - 


- lease-exists ‘in. favor of the surface owner. where the patented lands — : 


had been “withdrawn ‘or classified : as mineral at the time of entry.’ ” 


- The’ tracts: ‘involved in application, Denver 054085, are ‘within this /< 


| category? : 
. The sures title to: ‘thie: Bienen, on the: tracts involved: in: hia 
- application, | Denver 054036, is derived from a patent that was issued _ 

pursuant:‘‘to “a stock- ‘raising: hoinestead entry. (Glenwood Springs 


016881) ‘under’ thé act’of December 29, 1916 (39 Stat. 862, 864; 43° | 


U: S. C. secs 294 et aes ). This statute provides that “All entries made 


and patents issued :* °* -* ghall'be subject to and contain a reser- 
vation to the United. States of fall the * * -* minerals in the lands: | 
so'entered and patented : Bh - (48 Ww Ss. OC bec: 299.) Because 


of: the: statutory reservation ' of the minerals in these lands, the ‘De- | 
: partinerit: has’ consistently taken’ the position that such lands’ are to 


 -+béregtirded’ as ‘having been ‘ ‘withdrawn or classified as mineral ‘at the 


time of- ‘entry,”. and has‘held that ai entryman or patentee: of Jand. 
under the’ Stock-Raising 2 Homestead Act does not have a preference to 
an oil-6r gas-lease under section 20' of the Mineral Leasing Act.* ‘ 
As the appellant, with respect to the tracts involved in ‘these appli-. | 
cations, has no: preference tight to leases ‘under section 20 of the Min-. 
eral Leasing Act, it 1S ' ‘unnecessary to corisider his. contention that the 


| existing leases are invalid because of the failure of the lessees to serve’ 


or him; ag the owner. oF the. surface, the notices gees under the: 

. régulations. = . 

a “Pherefote;t pursiiant t to the atithionity. delegated toi me py | the: Secre-. #3 
tary of the Interior (48 CFR 4.23; 12 F. R, 8423), the dedisions dated’ 

July 99,1947; and’ ae 22, ‘194%, of the: Bureau os Land ed Waaiee _ 

7 ment*é are > affirmed. = 


8p, wank: 5a ie ‘D: 63 (4927): Schneider v: Forster, 49 i. D. 610' (1923). 


Bator _ * 


- 8 Digest of Decisions. and Opinions in Connection with the Administration of ‘the “het. of ee 
- February: 25,1920; as: Applied: to Oil andGas, 47 -L. ‘D. 468), 465; 468-469: (1920); : , Ohta, ee 


R. Haupt, 47 L, D. 588, 589 (1920) ; ; Tieck v. MeNeil, 48 L. D. 158, 159 (1924). 


ES ae tes 
» Py { * 


typo ‘PROGRAM STAYF—OFFICE oF THE ‘SECRETARY rah 35, 


"PROGRAM STAFFOFFICE OF THE SECRETARY 


- Authority of the: Secretary Organizational Action —Appyoptiation 1 Tava? sh 
The: Secretary has the statutory’ authority to appoint, ‘within the’ jimitation 


" of available funds, such’ employees ag: he deems : necessary, and: to ‘organize 


these employees: into: “such; groups : (dénoininated : As: :Aburenns;" Motvigiogs," | Ck 


| ete, )-as he deems. to. be appropriate. 2 , 
“It is not necessary: that a group or agency. within. a , department be created by. 
7 statute. . Such groups or agencies: may validly be, created by. administrative 
action of the head of the department for the purpose. of performing, under hig 


Supervision; or assisting. him to:perform any function vested iti him by. law: 


An appropriation. for. Salaries: and other expenses: of. subdivisions of 2 depart: Q os 


ment which, has been created. by., the. valid exercise | of. ‘the. executive ‘power - 
Vested in. the head of. such department is an appropriation for, Purposes: : 


< M-35024- a ae ssi eae ah, ope = ae es Coat rtn oe 
To THE i Dike, ‘Prooae ‘Sea eee ara oe : 


= This j isin reply. to. your ‘memorandum dated Ji anuary 1 i948, re- 5 
es questing a statement. concerning the legal authority. for the establish- 2 
ee of the. Faogram f Staff i in. the Office, of the: poae 


a Na aL oa i = aa LP? OR, a EO cre Pee 


it Boek ce of the Depaxtaseat? ” “The _soheneig Staff was: “tauthor.”- re? 


ized to examine all policies. and. programs. of. the Department, with the — 
shieesre a of, { ascertaiping $ that AG ahs are = peated. and inlay 


verve 
1 ee als feet 


other agencies of. government; and (d) yas are in 1‘proper context with - 
the. current and prospective needs of ‘the national economy.” a8 ‘Bhoed 


4 upon, the results of these examinations, the. Staff “will make such. 


recommendations’ to the Secretary as will’ assist hint 3 in 1 the perform. 32h 
ance of his responsibility.” Boa. ce ee 

The scope of the powers” and. téapoiaibilinies ot ae Ga of. 
the Interior i is ‘indicated by section 485 of Title 5, United States Gode,. 
~ which enumerates 13, Government agencies. ‘and major fields of gov- 
- ernmental activity as ‘being subject to'the Secretary’s. supervision. 
It'is ‘well settled that public officers not only have the powers that - 


-. are expressly conferred on them by law, but they also possess, by nec- — a 


essary implication, such additional powers as are requisite to enable | 
; a to bara the duties pieced upon them. cdl Op. Atty. Gen. Pigs 
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‘Moresver; paren 161 of the Revised Statutes (5 U.S. C. see. 22) 7 


| expressly authorizes the head of each department to make provision | . 
for “the distribution and: performance of its business * * *,.” ane 


~. Within the limitation of the funds made available for the employ- 
ment of personnel, the head of a department. i is authorized to establish. 


such positions and appoint such employees as may be necessary to per- | 
form, under his. supervision, or to assist him in performing the func- 


tions that are vested in him or in ‘the department: by law. (Revised 


7 Statutes, sec. 169; 5 U. Ss. GC. sec. 43. ae In the language’ of. the At- 


~ torney General. (39 Op. Atty. Gen. 541, 546), “The theory. underlying 
the vesting in an executive officer of numerous duties, varying in im- 


7 portance, is not that he will personally perform all'‘of them, but rather | 


that he- will see to it that they are performed, the ‘responsibility be- 
| ing his and he being chargeable with the result.” - 

- Tt'is not:necessary. that a group of employees to whom die. head of | 

a department desires to assign the duty of performing or of assisting 


him in the performance of functions vested in him or in the depart- 
~~ ment shall have a formal organized status created by a statute. The 
head of the: department can organize the group and designate itasa 


; “bureau” or as a “division” or by. some other organizational name 
(eB, “Program Staff”). There’ are numerous examples throughout 
the Government of such groups established ‘by administrative rather 


a | than legislative action, A. striking example along this line» in the #4 
| eka of the Interior is the Bureau of Reclamation, which had 


3 4, ‘ol ry 


oe - Bopabvision ¢ or ‘to assist him in. 7 perfonmniiig functions vested. in ‘the 7 
 head<of'the department or in the department,. see e 27 oo Atty, Gen. a 


os a 300; ‘1 Lawrence Comp. Dec. 1, 8. 


| “Under the legal: authorities discussed bang! 4 is cleat ‘that. ‘the 
| Secretary of the Interior was authorized to establish a Program Staff 


+o assist’ him in performing: the supervisory ‘functions vested in him 


by law: ‘Hence, an ‘appropriation by the Congress to defray the ex- 
penses of the Program. Staff in the conduct of the work assigned toit — 


a8 y the Becretary. would be : an i appropriation, for Pee authorized 


is ., Solicitor, 


thete lpre ee Re 


“list” ae oY “STOPPAGE OF. WORK ON 'FRIANT-KERN can 3. 


“tEgar ‘aveszions ‘ARISING OUT OF STOPPAGE: OF ‘WORK oN a 


| FRIANT-KERN CANAL 


Contracts—Exhaustion of Funds—Termination—Adjustments—Extension a? . 


Of. Time. : 


“ : eee for. constr uction work made by the Bureau of Reclamation: were ot. 
automatically ‘terminated -by the ‘exhaustion of Funes appropriated. or a . 


work. covered. by the ‘contracts. 


When the Government announced that funds would be éznausted and that, a : 
‘work’ performed thereafter. would be done at the contractors’ risk, _the : 

; contractors had a power to rescind their contracts. The power to rescind ; 
ny ceased to exist when. the. contractors failed to exercise it before they. ‘were > 

; “notified by the’ Bureau of Reclamation that funds had again become available 


. for earnings under the. contracts. 


; Since the stoppage of work under the contracts did not result from “changes - 


in the drawings and/or specifications,” but, ‘rather, resulted. from the. ex- 


_ haustion of funds appropriated by Congress for the making of ‘payments | 
-~ under the contracts, no- equitable adjustment for the cost resulting from 


=. the stoppage may be made by the Department under article . (Standard 
"Worm No. 28) of the respective contracts, ~~ 


4 The purpose of article-4 (Standard Form No. 23) of the respective contracts 
"ds to provide a procedure under which the Government may alter the con- 
_ tracts in order. to. meet. unanticipated: physical : ‘conditions.’ Sincé--no: ‘such 


conditions were involved here, article 4 does not permit the Department to - F 


grant any administrative relief to the contractors, 


ne ‘The: delays” caused: by the exhaustion ‘of funds resulted | from “anfore- ; 
‘geeable -* *-°* acts of'the Government” within’ the. meaning of article 9 


(Standard For form No: 23) of the respective contracts, and the sea ie - 


HEESEOE are’ ‘ entitled. to. es tensions of anes ‘under that article. cn = ” 
| CA-22 - PP natn See rate ‘Tanvany 98, 1948. 


To THE Commissioner, Bureau or : Recamation. ) 
There: are before me requests for. my views on several basic anestions 


that have arisen because the funds appropriated for the construction — 
of the Friant-Kern Canal, Bureau of Reclamation, Central Valley. . 
project, California, became exhausted on November 30, 1947,.and no 
additional funds were made available for this project until the enact- — 
ment of the Third Supplemental. Appropriation Act, 1948 (61 Stat. _ 
941), on ‘December 23, 1947. The requests are in the form of. pur-. 
ported. “appeals”. by. contractors under five :contracts.- covering. con- 


struction of the canal from “decisions”. by the: contracting « officer with 


respect to matters‘connected with the stoppages of work that. resulted 
from ‘the exhaustion of funds previously mentioned. A. conference, 


at, which representatives of the contractors concerned presented their 


views, was held in my office on January. 18, 1948.. As the questions 


| presented concern matters. of law, I shall state my views in an opinion 
to you, rather than. ina decision upon the so- called appeals, a 
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The contracts concerned were all qiads by the ‘Bursa of ‘Hadhine - 7 


5 ton prior to the fiscal year 1948. . They are Contract No. [2r-16144, 


with Arizona-Nevada Constructors, Dinuba, California, dated June _ 


: 6, 1946; Contract: No, I2r—-16141, with Morrison-Knudsen. Company, 


- - Ine., and M. H. Hasler, Fresno, California, dated June 6, 1946; Con-— 


mae face No. T2r-15788, with Peter Kiewit Sons’ Co.,. Omaha, Nebraska, | 

dated March 9, 1946; Contract No. I2r-15878, also-with Peter Kiewit 
'. Sons’ Co., dated April 8, 1946; and Contract. No. I2r-15803, with 

Bechtel’ Corporation, San Francisco, California, dated. March 6, 1946. 


rs All these contracts are on Standard. Form No. 93... 


| Paragraph | 14 of the specifications attached to a ene + (the | 
specifications are. expressly made a part of the contract). states: “i | 


mr Failure of Congress to appropriate. funds, Te the operations of this contract 

ie extend beyond the current. fiscal year, it is understood that: the contract is made 

contingent: upon Congress. making. the necessary appropriation for. expenditures 

thereunder after such current year has. expired. In case such appropriation as . 

_ May be necessary to carry out this contract is not made, the contractor hereby 
releases the Government from all liability due to the era ure of Congress | to make ise 
such appropriation. ; . 


_ This provision was. “inserted ander the authotity of section 2) > of a” 


| the Reclamation pe Act of 1939 ccd - 8. C. sec. e- B88); , which reads. 


as follows: a ee 


When appropriations have been: ‘nade: “tor. the commencement or “Goneinuntion 


a a of. construction or operation. and. maintenance of. any. project, - the Secretary 


: ~may, in connection with such constriction. or operation and maintenance, enter. 


wo into contracts. for miscellaneous Services, for materials and supplies, as well = 


as for construction, which may cover such periods of time as the Secretary 


: may. consider necessary. but in which. the liability of. the United States shall be _ 
. contingent upon appropriations being made therefor. or 

On November 26, 1947, the Construction Engineer had authbeiced: 
Representative of the Contracting Officer, in a letter to each contractor, 
— galled attention to the fact that the contracts were “made contingent — 
on the necessary appropriations being made for expenditures there- 
under,” and then stated : : 


These. contracts. make the Government's liability. crecounden contingent. « on 


there being made the necessary appropriations for. expenditures thereunder. Un- 


less the status of funds available for this fiscal year shall her eafter change, it. 
is: our best estimate in the: light of the information available to us. at. this’ time 


that funds available for. payments under your: contract. will be exhausted by -_ 
af about. November 80; 1947. Work. performed under. these contracts. ‘involving 


-éarnings beyond the funds available ‘for payment thereof necessarily will be 
at the. eontractor’s risk. -You will, of course, be. advised promptly in the event — 
of there being made available funds in addition to > those now available for con- 
tract payments in. this fiseal year. ooo oe. . 

~ Subsequent developments i in 1 connection with the several contractors 


ae indicated. below. a 
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- Antona-Nevapa Consrevorors. 


| “The Arizona-N evada Constructors, on December 5, 1947, wrote that , 

" | a was In disagreement, with the Bureau’s position as:'to the contingent 

- mature of the Government's: obligation ; that the limited amount of 
“work which it had performed since receiving the notice of November . 


oer 26 had been carried'on at the suggestion of the: ‘Government for the - i 


te preservation of the existing work; and that— - ots weths s 7 
* * * Jn no case, should our: action be. construed as a “waiver to the. Gor- on 
_ ernment’s conduct nor: an: election to exercise any. particular: aa to which - 

. ‘we are entitled. : Bak a Soaks re — a nt i ike os oe 


~The contractor nc stated that; if fe were “s “obligated te ti again resume oe 


work under our contract,” it requested. “on equitable . adjustment. in 
prices for, the increased costs occasioned and an:extension of time | 
| for the additional time required by the. Government’s action.” = 

On December 16, the Bureau made the following. statement of its 3s 2 
‘ position ina letter to the contractor : 2 7 


ie ee Tt is the’ view of the. ‘Bureau. tha 5 sou contract: ages: not. autemetionl. 


— i terminate upon exhaustion of funds but that. the parties are not obliged-to 


. proceed under the contract until additional funds. are made available by Con- : 
“gress for the resumption of work, ‘Upon that event ‘you’ will: be expected to. 
resume work under. your contract. : Any decision as to how you will :proceed at 
tn, : ‘the present time snust OF poem be. inade oe one in the: eten of: the’ Bureau's . 
pomaon, ae 


Ta ‘letter dated: December 20, ‘4947, the contractor online’ - ‘po- 
. sition at, length.* The contractor stated that it: protested and. “ap- 
-pealed” to the Secretary of the Interior from. the “decision” of the | 
contracting | officer contained 3 im the Bureau’ S. letter of December 16. a 7: 

‘It then wrote, in part: ees Se 
RE We. are now standing by with See machinery, equipment ana in- 
iF ventories of a value of approximately. $1, 800, 000. - “The contract contemplates 


continuous performance of. work. ‘There is no provision in the contract permit- 
ting a stoppage’ of work, * .* .* ‘If it had been contemplated. that the contrac- 


tor should stand-by awaiting appropriations, the contract ‘would have SQ pro-.- 7 


vided with the term of duration for such stand-by and the contractor would 

: have made his bid. price accordingly. The ‘contract does not say that perform- 
aoe of the work: ‘As contingent—it says the contract is made contingent. eee 
The contingency’ occurred. whether Congress failed for. one. day, one month, 
-_ one year, or forever. We have been told that the ‘funds “were exhausted, that. 
further performance of work. would be at our own risk, and that no voucher 
“would be ‘honored. for work performed subsequent to November 30, 1947, bd 


' It is therefore very clear that the contract intent of the parties was: that the 


‘obligation to perform | work. would only continue ‘until Such. time as: ‘the ‘con 








| tag ‘AvwinacNevada Constructors, Morrison-Knuieen Coniears ‘nie; ana Peter ‘Kiewit | 
_ ;Sons’:Co., were all represented by. the .same counsel,: who.advanced. virtually. ‘the same 

theories. in behalf of his three clients, the contents of this jetter will be noted, ses Some 
detail. i . ; 
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‘duceney occurred, namely, tien exhaustion “of ‘finds. “This : antononstation is 


- gonfirmed by the provision- that the’ contractor releases the Government from all 


: liability for failure of Congress. to appropriate funds.. 


» The contractor requested— e 


an. immediate’ decision ‘by the Contracting: Officer and: the head of the Depart 
-‘ment.of the following. questions : ‘ 


‘L., Are we. entitled. to, an immediate acceptance o of and ‘full payment for all a 


work performed? — | 
2. Are we obligated to resume work ana complete the. uncompleted portion 
‘thereof in the everit of funds becoming available? - ; | 
‘8. Was the exhaustion of funds in‘this manner: PoReiee or was it one of the 
‘antorsase contingencies contemplated by Article 4 of the contract? ae 
., & Are we entitled,.in the event we. are required to resume and complete the 
uncompleted portion | of said work, to an equitable adjustment in contract prices 
and an: extension of time ‘to cover the: increased Cost and additional time re- 
quired by. reason: of the stoppage’ of work? a oN ip 5. 


The contractor also requested an opportunity to present its views ° 

to the Secretary or his’ authorized ot aus at an informal 
| conference. ee = 

On. December 26, , 194%, the Bureau wrote as follows to ) all the 

, contractors: ven Hae 


In. previous: cori atue aes concerning’ the! ee of frie for. the pay- 
‘ment of. contract earnings during the fiscal. year 1948 under. your: above.num- 
- .=bered. contract, we advised that should. there be any. change in the.status of.such 

funds, as then indicated, we ‘would notify you promptly. I am glad to-be able 
to advise you that additional funds are now available for wet purpose. as. Pie 
: vided by the Third Supplemental Appropriation Act, 1948. | 


. On December 30, 1947, _Arizona-Nevada Cleon wrote a letter > 

to the Contracting Officer and requested that it be treated as a supple- 
‘mental “appeal” to the. prior “appeal” of f December 20. In this letter, 

the contractor stated, in part: | 7 , 


: If it be. ‘your ‘intention. to require ‘that. we. now - proceed. with. the ‘work, we. 

request the immediate issuance of a change order, bearing the written approval 
_of, the. Head. of the Department and making an equitable adjustment in price - 
and | time i in conformity, with Article 3 and Article 4 of our contract. , or 
; 1 * . * ‘ a Meee % * * 
7 We. stand ready. to comply with any order. that may be properly authorized 
and issued. under the terms of our original contract for this work... We. protest 
and appeal to the Secretary. of the Interior from any order, either direct or by 
implication to the effect that we are obligated. to stand the expense of the 
present shut-down and are. required to resume work without the immediate 
issuance of a proper change order making an. equitable adjustment. in our 
contract, price and. time for the completion, of the work. 


--The contractor:also requested answers from the Department to the 
two. following, additional questions :__ 


ay ‘What ‘aigsurance have you: to: offer that: necessary’ fands are now ; available! = t | 


2, Are we ‘still ‘to ‘proceed at our own risk as instructed by your letter, of . 
- November 26, 1947? Roa | 
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wees 


-“Moxnason-Kxupsen Company, Inc, AND. M. HL “Haaren 


Phe first communication to: the Bureau from this oe after | 


the receipt of the Bureau’s letter ‘of November 26, was a December : be 
i ” 1947: It- stated, in part, as follows: as | aes 


Without: waiving our rights. for: recovery. of. damages sustained due to’ gsuspen- 


. : sion of the work, we hereby’ notify the government that: we “will consider’ the. 
| - tontract: terminated, if: funds. are ‘not made available. for: continuance of: the 


work within a reasonable period of time subsequent to November 80, 1947. 


On December 23, after Morrison-Knudsen had received the Buisiin’ 's 
‘etter: ‘of. Décember: 16° stating that: the Bureau: did not: consider the — 
contract to have. been’ terminated: automatically because: funds had 
- becorne exhausted, this ‘contractor stated its position in detail. This 
letter used language almost identical with that dated Decernber ’20, 
1947, from Arizona-Neyada Constructors, , and it requested the de- | 
a cision of the Department on the same four questions. — | -_ 
‘On: December 30, 1947, Morrison: Knudsen. replied to the: Bureau's ca 
letter. of December.26 ‘stating that funds were again available for the _ 
_ payment of earnings under the contract for the fiscal year'1948, ‘This. 


communication of December 30 from Morrison-Knudsen: was’ ‘identical | 


with that written to the Bureau on the same.date by Arizona-Nevada 


Constructors... Accordingly, it. will.be unnecessary to describe the z 


letter further than to quote a. single sentence— 


We stand: ready to comply with any ‘order ‘that: may te properly authorized et una ; i 
= issued under ane terms of our “original contract for this work. | 


ear 2 Kiewir Sons’ Co. 


ip On pacduber 5, 1947; this contractor protested “the. ‘instructions 7 
of the Contracting Officer as. ‘contained i in hus letter to us 3 of the 26th 7 


= and. then. wrote: » ‘ 


“We believe the dbaearlestiibiea action of the soutrattiig O Officer, and our 1 result- 
ing stoppage of work, is not within the provisions. of. our contract and specifica- 
. tions-for this contract, and that our contract has been terminated. 

_.. In the event that at some later date it is legally determined that our contract — 
‘has not been terminated, we request: this ‘protest be considered: our request for an 


-:. equitable adjustment of our contract to provide for extension of time and adjust- 


ment in contract price to cover our increased. costs and time. for Deetonniene: 
. made necessary by: the ‘action of the Contracting Officer. = 


On December 8, 1947, the contractor inquited of the Bureau rhiethor a - 


it should hold the “Company-owned plant, equipment, materials, sup- 
plies, crews. and supervisory. personnel * * * at the site on the possi-_ - 
3 bility that we may at a later date be required and directed. to resume 
work under this contract,” or whether. it should “attempt. to mitigate 
incurred costs and losses to. be incurred by immediately removing sald 
plant, equipment, materials, supplies, : crews, and supervisory, Per: = 
% sonnel, for use elsewhere. - | | | | 
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On December 17, the Bureait responded. by stating i its eel Peition a 


in the same language ‘as that employed i in its letters to “Arizona-Nevada. 


Constructors. and. Morrison-Knudsen,: namely,. that, the contract. had = 


not. automatically terminated, but that the. parties were not ‘obliged to 


proceed under it until additional funds should be made available a - 


| Congress for the resumption of work, | 
= On December. 20, 1947, this. coutencton ley. aay its Nemnonn in a. 
= letter to.the: Bureat: aphich was almost identical in language with those 

written by Arizona-Nevada Constructors’ and Morrison-Knudsen — 
Company and which requested the décision.of the Department on 


+ the same four questions. The only.other letter from Kiewit-in the 


file.is the contractor’s formal. acknowledgment: to.the Bureau of the — 


latter’s. communication of December. 26. concerning: ‘the availability a 


| of.ad additional funds. ee oe: 
Bacar: Conronaron | 7 oS 


“This coneaeoe: on: ‘December: A, 1947, Beknowhadized the Burean’s . | 


- letter of November 26 concerning the exhaustion of funds by stating 


that it considered the measures that it was compelled to take in. order — 


to protect its property during the shut- down as extra. work, for which _ 


it. —. additional: compensation. ‘It then wrote:. 


a ee (a eonsider your: stated failure or: refusal’ ‘to continue to’ pay” for 3 


the ee of work under otr contract a8 unwarranted and a breach by _ 
the Government. of, the contract. It is our. thought that the extent of the dam- 


ages resulting ‘from the. action of the. Government. ean best. be. minimized by 


an immediate conference. to effectuate the termination of our contract, and an 
amicable adjustment’ of the damages and. additional costs | thereby occasioned — 


to US - x + << . . 
—. On Deceinber 93, in’ response to the’s statement of the legal position ss 
a of the Bureau cOntuined in its letter of December 16, the coritractor . 
requested an answer from, oe Department to the” two following | 
ie aera . s Les : a 


WiIs it the Governments Gosition ¢ that t the above-numbered contract + was. not 
terminated by the exhaustion of funds? - ign e 383 
2, Will the. contractor be required. to. return. to “work 4 upon notification that 


additional funds are. available? | 


— On December 30, 1947, after. the beritraott tad ‘peceivad the Ba = 
reau’s letter of Decsitiber 26 informing it that. “additional funds are 
now available,” Bechtel. requested instructions from the Bureau as 
‘to whether the letter of December 26 was ‘ ‘intended as an order that | 
we proceed with the work under the ‘*. * * contract?” If so, — 
the contractor requested “that a proper ‘disage order * * * be 
issued and that’ such’ change order include proper and 1 equitable ad= 
justments in prices and time for completion * * *.” The con=— 
tractor’ * requested also. He definite assurance and commitment, from 
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7 you ‘of the amount tf aioney: now: available, for: payment i Wail - 
performed by us in the event -we are required to recommenice ‘opera- a 
tions, such-commitment to demonstrate that: we will be paid. in-full 
_. for all work required to be performed under the above contract ae fee 
the fiscal year 1948.2 0s < 
1. The first legal. question 1s cpthae in Bureau’ S ident tars af bas 


_ of November 26 served: to put: the several contractors on notice that 


the respective contracts would:terminate under their own terms on _ 


November 30, when funds for pe ycente 0 to the contractors. would ag of 
come exhausted: 


It. will be noted in. connection a this pont that: emer t Ww oe . | 
of the specifications, previously quoted, is addressed solely tothe = 


liability of the Government: in the event that: Congress should fail . 


to appropriate finds: for the continuation of operations under thé - _ 


respective contracts after the first year. It does not provide that . 


_ the contract shall terminate upon: a zanlere by the Comat to ap 8 


; ‘Propriate:e sufficient: funds. 
In Dineen v. Undied Staten, vat F, ee 749 (Ck CL, , 1947), eee: 


the Government had infosiied a. contractor who was engased | in high- ae 


way construction for the National Park Service that further monthly — 
- progress payinénts could not be made because of the exhaustion of © 
funds, had subsequently authorized the contractor to suspend work, 
and had thereafter called on the contractor to complete’ thie wotlk 
_ under the contract after funds for that purpose Were made available. 


4 by Congress, it was held that neither the exhaustion of fundsnor the 


Suspension: order which ‘followed automatically terminated: paw = 


contract. | 
The decisional of the Gotiptioller General (Ba 2020) dated Ja anuary | 
9, 1948, and addressed. t6 the Secretary, of the Interior, with respect, | 


hae to the consequences of. the exhaustion on ‘November 30, 1947, of ap-_ 


- propriated funds for : earnings under Bureau of can ot contracts, 
- indicates élearly that, in the opinion of the Comptroller General, these 
contracts did not necessarily come to an end on the date mentioned. 
In the view of the Comptroller General, a hiatus existed, “at least. 
jn the liability of the United States,” fran the time when the ap-- 
~ propriated funds becarne. exhausted until the enactinent of a sup- 3 
plemental appropriation: stattite providing funds for further pay- 


im inents on work covered by the Bureau of Reclamation contracts. This 7 
_ hiatus ended when the supplemental funds became available and the. ee a De 


contractors were inforited of that fact. : | 
The. following. decisions ‘of the Court of Claims support the as . 
-. taken i in the Dinéen case. ‘and in the. Comptroller, General’s decision Ai 
| of January 9, +1948, with vere to the point 'r now under considera- ‘ 
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tion: 8 pile a pea Ine. Vv. ‘United States, 85 Ct. Cl, 631 1 (1987) - | 
William T. Joplin v. United States, 89 Ct. Cl. 345 (1989). | 
‘In the light of these authorities, it.seems clear that the eer of 


Badlamaton contracts which are the subjects of this memorandum a 
did not terminate automatically on November 30, 1947, as a result — 
of the exhaustion of the funds appropriated for the work covered by 

~~ such contracts. 


9, As it has: been concn that’ the sscea sonttiets aia not | 
_ terminate automatically on November 30, 1947, the next question to 


be considered. concerns the nature of the legal relations winch eat a : 


between the parties subsequent to that date. 


- Decisions of the Court of Claims indicate that the inability a ne a 
Government to make further payments under contracts such:as those —__ 
involved here places it in a vulnerable legal position with respect to - 


_the other contracting parties. | Thus in Schuler.& McDonald, Ine. v: 
United States, supra, where the Government caused work to be sus- 
pended under a contract because of the exhaustion of the applicable 


appropriation, the court held squarely that the Government had. : 
breached its contract. This idea.of breach by the Government was 


carried ; over into.the first opinion in William ae Joplin v. United : 7 


; States, supra, wherein the Government “about October 8, 1928, in 
effect, directed the plaintiffs to cease operations until further notice — 


*  * * unless they. were willing to finance the work themselves.” 


Ina supplemental opinion, iaeias the eae of f Claims stated (89 7 
| Ct. Cl. at pp. 362-363) that— | | mth. 4. a ae 


oe * Tn the opinion ‘heretofore filed it was sated: that this [action by the 
Goverhment] constituted a breach of the contract on the part of the defendant. . 
- ‘This statement was too broad for the reason: that the action of. seg defendant | 

violated none of the express provisions of the contract, * * When the 
: defendant. announced that it would stop making payments in. accordance with 


| _ the terms of the contract, the plaintiffs could. have abandoned the project and aoe : 


 gued on a quantum meruit for the work done and. for damages, eR 


- This: second: statement by the Court of Claims i in the J Spline case : 
seems to. describe accurately the legal relations: existing between the 
Government and the several Bureau of Reclamation contractors sub- 
sequent to N ovember 30, 1947, and prior to the receipt by the con- 
tractors. of the identical letters of December 26, 1947, from the Bureau 
stating that’ funds for further earnings under. the contracts had be- 


3 come available. After the Government announced. that funds would. 
be exhausted on N ovember 30 and that any work performed there- 


after would be done at the contractor’s risk insofar as. compensation, - 


was concerned, it would be unreasonable either to require a contractor - 


to continue with performance after November 30 or to require that 


7 the contractor stand by in readiness for an indefinite period because 7 


of the - possibility that at some future ¢ time funds might once more. 
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become abies On the contrary, it seems aint. ook’ a period 
in question each of the contractors. possessed a power of rescission 


which, if it-had been exercised, would: have terminated: the contract ian 


— and. foul have. enabled. the: contractor to. recover for the’ work 
2 previously performed and Tort the ei Suyeret aS a: result of: ‘the 
- action of the Government. Loe. aa 
-» There is nothing in the al before me to: indicate: that, any of the : 
four contractors exercised this power of rescission. : 


~.. In its: letter of December. 5, 1947, to the. Bureaw ‘of Boclametion’ oo 
: Aone: Nevada Constructors stated that its. coramunication: should a 
not be construed. as “an election to exercise any particular. remedy to 


- which we -are. entitled.” This. same contractor’s lengthy letter: of 
December 20,1947, consisted principally of an argument that the con= 
tract: (aaa under its-own terms when: funds were no: longer 
available to finance the work covered by the contract, and of the request 
_ for the views: of the Department on the legal position of the contractor. | 


In its letter of December-5, 1947, Morr ison-Knudsen’ Comipany, Inc.; | | 
| ae M.. H..Hasler stated’ that: “we will consider the contract termi- _ 
nated, if. funds: ‘are not made available for. continuance. of.the ‘work | 


iin a reasonable period. of time subseqitent : to ‘November. 30, 1947.7 


. The, Morrison-Knudsen. letter. .of December: 23. to. the. Bqien! was | 
| virtually, identical - with. the. letter: of. ecemaper 20: from. Arizona- oo 


Nevada Constructors.: odes aot: en aaa ) 
~ On December 5, 1947, Peter Kiewit Sons? ‘Co: informs: tie een | 
that while ‘it. believed “that: our,contract, has: been terminated,” ‘never- | 
theless, in the event that at some later date.it is legally. determined 


_. that our contract: has not: been. _terminated, we request this: “protest be 


‘considered our: request for an: equitable adjustment.” . “Three days — 
- later, this contractor. asked. .the..Bureau . whether. it: should: hold. its - 


equipment and. personnel at the site “on.the possibility that: we may 
aia later date be required. and directed: to resume work under this con- 


so tract.” Finally, the Kiewit letter, dated December. 20;.1947, was-vir-— 


tually identical in language with the: letter of. the: same date from 
: Arizona-Nevada Constructors... - 
The Bechtel Corporation, on Decsiaber 4 ~ athtedit to. tis Bites that ‘ 


 it.considered the Government's “failure or refusal to-continue to pay 


for the performance of work under our contract as unwarranted. and 
_.a breach by the Government of the contract,” andthe contractor re: 


- ‘quested a-conference at. which it might discuss the termination of its | 


contract.” While this statement by: Bechtel at-first glance might indi- 


2% _eate an, intention. to. rescind, ‘on. December. 23: this- same contractor: ; 


3 asked. the. Bureau. whether. it. would’ “be required: to return ‘to. work a 
| upon: notification that additional funds a are. pavedlebler® See ee NP 
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| “There ; is No epienice thar any of the contractors ‘ieiies any state- 7 
ment or took any action which clearly. gave-the Government notice of 


~ an intention permanently to abandon work on the Friant-Kern: proj- 


-. eet... 'Therefore, it is my conclusion that none of the four contractors 


took the positive unilateral action necessary to constitute a. valid 

exercise of the power of rescission. a : 
When the contractors were notified by the Barer. S ues letters 

_ of December 26 that funds had become available for the payment of 

contract: earnings, the power of rescission which the contractors had 

possessed since November 30. uae! to exist. There : are iO reasons — 


- for this conclusion. . 


In the first. place, even if one of the acpi to a contract nn repu- 
ated it (an act of greater significance legally than that of the Gov- | 


4 ernment.in the instant case) , the repudiation: may be-withdrawn unless | 


_.the other party has, before the withdrawal, either manifested an- 


election to rescind the contract or has in some other manner changed 


~ his legal position in reliance on the repudiation. ‘See Wilson v. Morse, — 


BD Wis. 240, 9 N. We 1°(1881); Rayburn v. Comstock, 80 Mich. 448, 
—45-N, W, a8 (1890) ; Johnson v. Wright; 175 Minn. 236, 220.N. Ww. 946 


(1928). A fortiori, itis clear that the. Bureau of. Reclamation, by 
| sending its letters.of December 26, cut off the possibility of any change s 
in the legal relations-of the parties which might have followed: its 
_ letter’ of. November 26 and the exhaustion of appropriations on No- 
vember 30 if any of the contractors oie acted j ma ee manner r to e 
effect such a change,’ 00° ee dae 

- In:the: second’ place, the: -doritraktors: 5 failed t to’ exercise ‘hale power 

7 of. rescission within @. reasonable time after learning of the condition — 
of the. appropriations: cand,’ accordingly, they forfeited the power. 


5 ‘Williston, Contracts” (Revised ed.) 1987, ‘sec. 1469. : The contractors © : 


had almost'a month’ (from Novertiber 30 until the receipt. of the letters — | 


ef December 96) during which they’ might: have exercised their power 


of rescission. This period constituted a reasonable time within which 


to make an ciesien. to rescind: : The: Government thereafter was: in 


a position to perform ‘its obligations, arid the contractors: were ‘in: 
formed of that fact and of the Governent? ds aaec that ae 
- vould. resume work under.the contracts. 

- Therefore, .it is my opinion that each’ of the? contractors becainé” 
ébligated; upon receiving the: Bureau’ Ss communication of ‘December 
26, to. resume'work -under its: contract. : aes : tty 

3. ‘The next: question that: arises: is whether the Departinent. ean. ~ 
| eee grant to each of the contractors an equitable adjustment 


under article: 3. of the contract: ora: ‘modification ot the contract. under. 


: article 4 to cover the additional: expenses’ ‘occasioned because. of the 


suspension. of the work: as a result ofthe Government’s failure to a. 


- apronde the funds scl for continuous operations. 


: hone rormaas OF WORK ON’ -PRIANT-KERN ‘CANAL | 123 


January, 28, 1948 “ea 


ee ids 3 of a contract authorizes the contracting oniase, to a:Mgnake | 

es changes i in the drawings: and/or specifications of this: contract,”. and . 
provides that “If.such changes cause an increase or decreasé in the 
amount, due under this contract, or-in the time required for its per- 


*. formance, an equitable adjustment shall hss made and the contract 


shall be modified : in writing accordingly * *.*.”.. The language of 


this article plainly indicates that it.does not aoe a mneans whereby 


_ relief may be granted administratively to the Bureau of Reclamation. 
contractors with respect, to. the additional expenses occasioned by the _ 
work stoppages. This is because the work stoppages did not result 


from “changes in the drawings and/or specifications,” but, rather, 
resulted from, the exhaustion of the funds appropriated by: Congress 7 

for: the: making of payments under these; and ‘other. contracts-of > 
—..the ‘Bureau of. Reclamation. ‘Hence, article 3: of the respective: con- > 


Perna] 


_ tracts.is irrelevant to: the situation: with. which. we are: dealing in: this — | . we 


‘memorandum, See. Diamond \ We United Atates,. 98. Ct. cl 543, bL eo | 


Paes 


vacticla 4 ‘of. sich | ‘eontraét. alee. faila, to ae a means: ie eta | 
a relief may be granted. administratively. by: this. Department ‘to, the | 
contractors, in: connection. with the added expenses resulting: from'the 


work: stoppages. due to: exhaustion, of funds:.. -This article: provides ‘ a ; 


that. if, during. the progress’ of. the .work, the. contractor encounters 
er; the. Government discovers “subsurface. and/or. Jatent conditions ats) ee 
_ the site. materially. differing: from those, shown--on. the: drawings: OF 6 
» indicated in the specifications, or. unknown conditions.ef an;wnusual = 
nature. differing. materially. from those:. ordinarily: encountered: and. 9°. 3 
-_ generally: recognized. as. inhering in work of: the character provided 
7 for an the plans. and specications the contract. may be: ftmodified, to | 


Tosulting froth ch poadicone? | “The - purpose of ele 4 is aA 


vide aprocedure-under: which the: Government’ may: alter the contract 


in order.,to meet: unanticipated physical. conditions: United.States 


. ¥, Bice, 317 U.S: 61, 66:(1942).; The Arundel. Corporation: v.. United 
. States, 1038.Ct.. Cl. 688 (1945).,.certionand dented 326 U.S. 752 (1945), ; 
. Breymanty: vy. United. States, 106. Ct.,.Cl: 367. (4946) ; Ottinger Bras. 
- Construction. Ca., 3, CCE. 489, 491: (War. Department BCA No. 977, 


1945) 5 -Lrapp- Carroll. Company, 1, CCF 328, 330, 331: (War Depart: ee 
“ment: BCA: No. 142; 1943)... The problem ofore: us. did ‘not arise 


because. unanticipated physical -conditions. were. encountered. or. dis- 
covered: in connection: with the work under. ‘any: of -the. contracts. 


‘ "Tastend, as: previously: indicated, the situation. developed. solely because | 
of the inability of the Bureau of. Reclamation. to. make, progress. pay- a 
ae ments, to: the contractors. over a- p- porlod.« of E approximately. 1 i month: 
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Therefore, article 4 is of no y asaistahee in » considering the matter of ‘as 


administrative relief to the contractors, : 


4, Another pertinent question is alictkoe! thie: contractors may He — 7 : 


ante: ‘by administrative action extensions of the time prescribed in 


the: i as contracts for the ccommlenon of the se under such ts 


a contracts. fogs HAH | . | 
Itis ee in. my opinion, that doch contractor is ‘gathtted. té an ‘ap: 
propriate extension of time, and that the extension may be granted by 


administrative action.. Article 9 ofeach: contract provides, ane 2 . 


other things; that the contractor’ shall not be: chargeable: with “any | 
delays in'the completion of the work:due to unforeseeable causes Aceae ‘ 
including: * *.* acts of the Government * * *”+ and that the-time 


—. for completing the work under the contract may be extended ‘by ad- 


* ministrative action. when:such delays occur. As this language was 
oo drafted by’ representatives of the Government, its scope ‘should be 


Tibérally: construed for the benefit of the other party to the ‘contract: — 
_ Accordingly,.I conclude that. the phrase. “acts-of the. Government” 

. should be broadly construed to include any exercise of power or “de- _ 

-. termination of will, producing an effect in the sensible world,” by an 

agency, officer, or’ employee representing. the Government, - (See. the 
| definition: of the: noun “act” in Webster’s New: International Diction- 
“ary, 2d edi, Unabridged.) ‘When ‘viewed. from this standpoint, the 
action -of the: Government in providing for the fiscal year 1948 funds . 
inadequaté in amount'to finance the operations contemplated for:that 
; ‘year: under the contracts between: the Bureau of Reclamation and the 


contractors: whose: situations are under’ considération. in this’ memo- = 


-randum, and the notifications’ which were given’ ‘to the contractors by _ 
the Bureatr of Reclamation in the identical letters dated November 26, _ 
-1947;-were' “acts ofthe Government”. causing delays in the completion 
of the work under’ the s several contracts, , within the oes of ae | 
x a of each contract. ee HO 
—*°Tt-is also: my view: that’ site gti of the. Governmient” were: “un= 


foreseeable,” i in the legal sense, “That is to say, enforced work: stop- 3 


| pages: ‘under long-term Bureau of Reclamation contracts due to‘ex- 
haustion-of funds are not of such: ‘frequent. occurrence'as to‘be:a’part. 
_ of the common experience of 7 persons who deal with the: Bureau and, 


hence, to be ‘reasonably anticipated as a likely contingency. In fact, a 
[am informed. thatthe work stoppages in the autumn of 1947'were 


the first that ever became necessary on account of exhaustion of funds ~ 

in the entire history of the Bureau of Reclamation. .The inclusion in — 

| these contracts of a. provision relating to the liability ofthe Govern= _ 
ment for damages’ in the’ event that: Congress: might fail to provide : 

funds for. the completion of the work does not tiean that-such a-con- 

| tingeticy was reasonably: 7 by’ the’ persons who signed the con= 


is eae tract as likely to oceur. 
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_ Therefore, ee to the authority delegated to1 me e by. the Secre- | 
tary of the Interior (48 CFR 4. 94: 12 FR. 8494), I direct the con- 
| tracting officer to. notify each of. these contractors that the contractor - - 

is granted a period of 10 days from the date of the receipt of such 
‘notification within which to submit a formal application for an ex-— 
tension of time under article 9-of the applicable contract with respect : 
to the delay. caused by the a acts of the’ Soyer discussed 3 in’ this : 


a memorandum... 


Be ‘Apart fan the sitension CoE time eee to. aoe in Ppant 4 of 

| this memorandum, it appears that-no relief. can be granted to these.con- . 
tractors by ~ administrative officials of the. Government. - Whatever 
claims: the contractors may. have against the Government: by virtue of 


- inereases in costs. occasioned by the. exhaustion. of funds:and the neces- 


- sary stoppages, of: work are in the nature of claims for unliquidated 


damages. It is the general rule. that officers. and employees of the. 


. executive brauch of the Government are without. authority to enter- 
tain and settle claims against the United States for unliquidated. dam-- 


<7 ages arising in connection with Government, contracts. iiss oink - 


eg BPS SY 


| vin, United States, 100 Ot. CL. 15, 31 (1943). 
Hence, the possibility of making these noe whol with ee | 

to. their added. costs resulting from the exhaustion of funds and the © 
| work stoppages would seem, to. depend upon congressional: action in 
; their behalf, or perhaps: upon. the successful. outcome. of proceedings 7 
instituted by! them-in the Court of Claims. \ If the contractors and. the 

| ‘Bureau of Reclamation. could agree: regarding t the amounts, of the j in- 

. creased costs. which were incurred, by the contractors as.a.consequence 

- of the exhaustion of funds and the resulting. work stoppages, it would _ 
not be inappropriate, in my judgment, to join the contractors in a- 

~ request that. Congress. relieve the, contractors with tespect:, to. such 
amounts. _ aise he AMIR dere aol hee 3 


| Mase G. Ware, faq h 
. Solicitor. 


ESTATE | oF LUCY: ‘THOMPSON; DECEASED YUROK OR LOWER 
_KLAMATH RIVER INDIAN . 


| A246og Decided Peay 9, 1948 


Indian Tave-Desieat and. Distribution—Act of June 95, 1910. (86: Stat, 
« (855) —Secretary of the Interior—State Court J fudgments—Evidence, © 5 
The determination and. settlement. of. all ‘questions or controversies eoncerning oo 
one: heirship ta’ restricted’ allotted lands ‘is: ‘vested: solely in the Secretary of 
“_. the Interior by the act. of, June 25, 1910 (36. ‘Stat. 855), and the. Secretary’s | 
— Jurisdiction over. those matters accordingly is Tegarded as exclusive.: and | 
_ universal. : | 


9489555412 
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AS a necessary part ¢ of the seer say: ‘3 ences jurisdiction. in matters of this 
‘kind, he has the power to ascertain and determine the status of persons who © 
are claiming as heirs, and in making that determination heis not. poutrolled 

“An adjudication of birth bys a State ‘court? is not conclusive, it constitutes a 

. part of. the evidentiary material to be considered. in determining the status 
of an individual who ) claims 10 be an heir to restricted Todian land, | 


- APPEAL FROM THE ‘BUREAU OF INDIAN APFAIRS | 


On June 16, 1942, Edgar Warren Wolford submitted his petition, a 


| together with supporting papers, to reopen the heirship case of Lucy — 
Thompson, a deceased member of the Yurok or Lower Klamath 
River Tribe of Indians, under the jurisdiction of the Hoopa Valley 


Agency in California. "The Department had determined, on.October _ : 


28, 1935, that Loleta Thompson, an adopted daughter of the decedent, 
was entitled to inherit her restricted estate? The: decedent: also - 
owned unrestricted property which was prelate in the Superior 
Court of Humboldt County, California? = 
"The petitioner’s request . fora reopening was dredieatod’ upon ‘an 
adjudication of his birth as it was established in the Superior Court — 
of Humboldt County, California, during the ‘year 1941.2 .On June 
96,1942, the Department reopened the heirship proceeding and di- — 
“rected | that further hearings. be ‘had to ascertain whether. the peti- 
tioner was entitled to share in ‘the estate as the decedent’s' son.- Notice 
of the taking of further testimony was’ given by the Examiner of — 
Inheritance, and further hearings were held in September ; 1945. The 
petitioner and a number of other witnesses testified’ at those hearings. _ 
On July 16; 1947, the original decision of the Department, finding — 
Loleta’ ‘Thompson: to bé ‘the sole’ heir of the decedent, was: affirmed by 
the ‘Acting Commissioner of Indian Affairs. ‘The | cals ‘appeal 
followed that determination. ~*~ 
Petitioner relies primarily | upon’ ‘the Gtder éf the: ee Court 

of Humboldt County as constituting a conclusive determination of his 
birth and parentage. ‘The examiner reports that no written record 
apparently was made of the evidence adduced at that. proceeding. 


- One of the papers presented by the petitioner is a document. certified 


- by. the. State registrar t to. ess a ‘up; COpy:'¢ of the. “original, certificate of 


1The deeedent wag unaligttad, mie her’ ver crioted: estate Conulate of inherited - interests in ; 
. lands’ which were ‘allotted to: Indians on the ‘Hoopa,- Valley. ‘Reservation in California. | 
Those : ands: are still held in: trust. and are: subject to the administrative control: of" the oy 
. Department. . ? 
2 Ae copy; of the: probate. decree: covering 1 the. unrestricted. Satate was: not furnished, ‘but 
. found to he ‘the besoticiary’ of. the unrestricted peaperty.. ; 
.. A copy of: the: certificate’ of birth established by. the: ‘State. court: Peferd: to: the mother . 
of the petitioner.as Che-Na-Wa-Weitch-Ah-Wahy the alleged. Indian, name of: Lucy: Thompson. 


. ‘It is reported’ that the substance of. the. ‘proof. upon. which the. ‘decree. was. entered. - 


may ‘be found as ae affidavits | and papers submitted by the petitioner : in aniphort, of his: 7 
— elaim,:: - ie 
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i birth: 1 as Pra ere in. ai ‘Superior. Court of Hamholdb Cony: ” : 
‘Such a. judicial proceeding appears to be authorized by the California | 
law.® The State statute contains a requirement. ’ that the court’s — 
order shall be made i in the form and upon. the blank prescribed and 

furnished by the State registrar." | While full compliance with the — 
-statute necessarily : includes the: naming ¢ of the child’s parents, neverthe- 
less, it seems that the primary. purpose of the judicial proceeding in 
question is. to establish a record of the fact and the time and place of *. 


oo the birth of an individual, and that the exact identity. of the parents | 


is incidental to the basic. obj ective sought. . | | 
| Aside from any force or effect, which the order of the State our and _ 
| the local vital statistics records may have i in. this matter, this Depart- - 
~~ ment is free, nevertheless, to. conduct an independent: investigation of 
all of the facts to ascertain the heirs of a deceased Indian owning re- 
- stricted property. The. Secretary: of the Interior is directed, under 
such rules as he may prescribe, to ascertain the legal heirs. of Tadians 


: : - owning interests in restricted allotments, “and his. decision thereon 
shall be final and conclusive.” * .The determination. and settlement of 


all questions or controversies concerning the heirship. to such restricted 
lands is vested solely i in the Secretary of the. Interior, and. his. juris- 
ce diction over these matters accordingly has been: regarded: as. exclusive 
- and universal.? ae “Ag a necessary y part of the Secretary’ s exercise of com- | 
7 nl determine ie status ‘of persons ae are get ge as Heirs. andi in 
- making that determination he is not. controlled. o or oun by ¢ decrees or 


“ orders entered by the. State courts.2° 


~ While it. appears, therefore, that an 1 investigation of all of ‘the 
oo is. cena to be an, hele to an: Tndian’ S. eel ee never- 
theless, the ‘Acting: Commissioner of: Indian Affairs.and. the. Examiner _ 
- of Inheritance properly considered the State court proceeding: asa 
if part of the evidentiary material produced 1 in. support. of the petitioner’s — 
claim. .The function.of the Secretary..at this:time is to. ascertain 
: whether the decisions’ of those officials, thatthe ‘petitioner failed tO. 
. establish a a sight to. share in nthe estate, 8 are supported by & the entire 
record. : a | 





pte 


. (Btertie: Buon “G941). 
6 California Code™ Deerii. 1989), see. 10606, 
_, 7See see. 10200 of the California ‘Code. an ae a | 
a “8 Section 1, act of June 25, 1910 (86 Stat. 855; “O5 U. 8. CG ‘sec, 372). Be Sd - 
° First Moon ¥. White Tail and United. States, "270 U. S. 248 (1926) ; ‘Hallowen yy ‘Com-" 

‘mons, 239° U.S: 506 (1916); Bertrand v. Doyle, 36 FF. (2d) 351 (1929) ; 5. Bond Ve United oo 
States, 181 Fed. 618 (1910); Spicer vy. Coon, 110 Okla. 233, 238 Pac: 833 (1925). 7 
. 10 Lane Vv. United States ex rel. Mickadiet, 241 U. S. 201 (1916) ; . Of. Mickadiet v¥. Payne, | 
- 269 Fed. 194 (1920) ; See departmental rulings dated April. 12, 1930 (88 T. D. 78, .88, ees 
and a cea 26, 1913 as D. ee ae 
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It would seem iat the action to Sera the birth: of the pati tiediet | 
in the State court was not. strictly an ‘adversary proceeding, particu- | 
larly after Victor Zampatti, an attorney and the administrator of the: 
unrestricted estate of Lucy’ Thompson, had withdrawn his original 
obj ection to the establishment of the petitioner’ s birth. It will be 
‘noted that the condition upon which ‘the administrator withdrew | 
his obj ection was that, the petitioner relinquish all claim to the estate: 
of Lucy Thompson. ‘The superior court apparently had determined 
prior to the agreement, or ‘stipulation between the parties that the pe- 
titioner was not the son of Lucy Thompson.” a “It would appear, there- 
— fore, that. the proof apparently available to the administrator. in 
‘support: of his initial objection to the adjudication of birth would | 
: have: defeated oa Uauawied S claim had the oo in Suotion, | 
been executed. 2 Sl | 
The affidavits subinitted 153 paisionge are. ‘not convincing eres 


_as’they. attempt: ‘to show that the Indian servant employed in the —— | 


Wolford: home, who, is alleged to have | given birth to a child while — 

SO employed, was actually Lucy Thompson, the present decedent. 

The assertion that the Indian: servant. in question had tribal. tattoo 
marks | on. her chin‘ is not persuasive, in view of the examiner’s state- | 


‘merit that ‘chin tattooing’ is‘a common custom and is widely practiced cs 


among the Indian women of the community in which Lucy Thomp- - 
son lived. : Furthermore, the statement that Lucy Thompson ° wasem- — 
ployed or “worked out” as a a ‘servant girl is refuted by. the testimony ao 
of ‘elderly Indians who ‘were: well’ acquainted with the decedent over 
a period of many years, Those witnesses, in including Victor Zampatti, | 
who had also assisted Lucy Thompson in‘ various business dealings . 


during her’ lifetime; testified to the effect ‘that Lucy had no chil- 


dren.?® Finally, It should be noted that the ‘testimony taken at: the 
| original hearing ¢ on ‘the estate, likewise fails aa disclose ‘any indica- 


, a Ses the testimony: of Victor. Zaripatt!, “1 sapnenred: and. objected: to: the: =svoesedines = 
and ca * * after the court rendered its decision. against Mr. Wolford, at the time, 
then Mr. “Wolford and. Mr.! “Dorman, ‘Epetitioner’s * “attorney ] ‘came. ‘to me: and ‘asked 
me that fT withdrew. my objections: they. would sign a-s stipulation, or rather Mr. Wolford 
“would sign a stipulation’ that he would. release ‘and relinquish any right, : title or. interest 
dn the estate of Lucy’ Thompson’ ‘and to‘any ‘Indian claims; and’ so with that promise We 
. prepared the. stipulation and signed.” (P.-10.) “The consideration was that I would 
withdraw my. objection so that he [Hdgar W. Wolford] could establish his birth, and 


until that time the court had rendered the opinion that he was not the son of Luey Thomp-_ . 


‘son’ and the’ court ‘would have‘ held’ that opinion if I’ had ‘not withdrawn my objection, 


ae and when there was no one there to present any. objection. why tT understand. the 


court signed an order that he was the son of Luey Thompson,” ge oe, 14. Di 


“own satisfaction that he [petitioner] was not the son of Lucy. ‘Shotapson.” a 7 ws 
“11-See the testimony of Victor paper (p. 18), Dora. “TbompEen, {PR 17, 18), Chasey 
Stevens” ‘@. 19). . ate eae eee ee 
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ition that oe Thompson may have had a. child ; in. fact, ‘te, wit- a 
-hesses at that hearing stated that she never had issue.* oa 
An examination and analysis of all of the facts and: citcumstances . 
impels this Department to conclude that the decisions of the Acting 
‘Commissioner of Indian Affairs and the Examiner of Inheritance 
Are fully supported by the proof in the entire record on the present 
.case. The Acting Commissioner’s decision of J uly 16, 1947, denying 
the claim: of the. petitioner, is accordingly affirmed. 


| Waza E.. ‘Warwe, + 
Assistant ee ake 
is eats oF Loo sa bal 


7 Swampland Sclection—Validity of Previous uae 


A swampland-selection application filed by the ’ State of Louisiana: oe a long Z 
and relatively narrow strip of land purportedly existing between the record | 

meander line and the existing shore line of Moss Lake and Calcasieu River : 

_ Was correctly rejected where the land bounded by the meander line, as . 

-- shown on the plat of a previous survey, ~had ‘been patented to the State 

under the swainpland laws some 95 years ago, since ‘the State had not made 

a sufficient showing that the survey: was fraudulent or 50 | Brossly in. error. ~ 

' as to constitute. a. fraudulent survey. | 


_ Secretary of the Interior—Determination Whether Lands Are Vacant Public 
Lands): 


‘The Secretary: of. the Interior is: mndér® a ‘duty ‘to determine iether ‘anda 
applied for are vacant public lands and subject to disposal, or whether they 
_ have been previously reserved, granted, or sold. Pursuant to such deter- 
- Inination, he’ may order a. _Tesurvey .of lands. believed to. -be public lands. 
_. But the record in this case does not indicate an adequate basis upon’ ‘which 


the Secretary could properly | determine that the lands applied for. were oh 


ty public lands which. should be resurveyed and disposed. of as bublte lands. 


Survey—Boundary | Lines of Watercourses—Meander Lines, . 


_ Generally, a meander. line of a watercourse is: designed only to show the 
__ sinuosity of a stream or body of water; the water line itself, not. the meander, | 
_ line, constitutes the boundary: line, Although the meander line may con- 
-. stitute the boundary where there has been fraud or such gross error as . 
-. amounts to fraud, such fraud or. gross negligence is not proven by merely 
'. showing the omission :of some land froma survey..’ The burden of proving 
the: survey: to be fraudulent or so grossly erroneous as to amount to a fraud: 
| is upon the aa son who ee so to RAtesvrize ‘the Penner = a‘ 


. 14 See, particularly, the statement of Allen inneenven. the stepson of the decedent, who 


lived with ‘Lucy Tho mpson tor 21 ‘years from the time he was 4 years old, and who appears < 


. H x ra 
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. * ; 


Cases Followed. | 3 
‘United States: v. Lane, 2601 U. 8 662 (2928). 


: Cases Distinguished. 


-Jeems Bayou Club v. ‘United States, 260. De s. 561 ‘(4928) Secu i Land é- 
Beploration. Co. Vv. Burns, 193 U.S. 167. (1904) ; ; French- Glenn. Live Stock” 
Co. Ve Springer, 185 U.S. 47 (1902) ; ; Niles v. Cedar Point lub, 175 Uv. S.. 
800. (1899) ; Horne v. Smith, 159 U.S. 40 (1895). : ase ai 


"APPEAL FROM THE BUREAU OF LAND. MANAGEMENT. 


~ On November 18, 1946, the State of Louisiana filed a a. 
selection list .(R. i. -M. 011778) under the acts of March 2, 1849 

(9 Stat. 352), and September 28, 1850 (9 Stat. 519). The lands. 

_ which the State seeks to Opeatn were e described as follows f in the selec- 


tion. list : 


hat part of Section 6 lying between the tiiaver se shown on survey by John Pp. 
. Parsons and Calcasieu River and Moss Lake, eee an estimated area of” 

104 acres; P ae oy . | 
That part of Section 7 lying aes the traverse shown on. survey by. J ohn. 
P. Parsons and Moss Lake,. containing. an estimated area, of 227 acres; _ 

That part of. Section 18 lying between the traverse shown by J ohn P. ‘Parsons. 
and the Calcasieu River, containing an estimated area of 16 acres; . . 

All in Township 11-South, Range Q West, Louisiana Meridian, in accordance: 
with. plat of survey by F. Shutts’ Sons, C. E., N ovember. 6, 1946, | 
_The area of the above lands calculated hy planimeter. | 


‘Accompanying the selection list: were a report anid a map of the: 
area prepared for the State land office by F. Shutts’ ‘Sons, Civil Engi: — 
neers, of Lake Charles, Louisiana, concerning the survey and area in 
T. 11 8., B..9 W., Povisann Meridian... That ‘map purports to show 
a long, rire strip of land lying: within: secs. 6, 7, and 18, between: 
the record meander line and the-existing shore line of Moss Lake and 
Calcasieu River, on the east side of the lake and river but west of the 
_- east meander line shown on the 1883 Parsons survey of these sections. 
in this. township. The tabulation on. was Shutts map. shows the acre- - 
age of this strip of land as 350.75 acres? in relation to the meander: 
line of the Parsons survey ‘plat of 1883 and as 172.76 acres in rélation. 
to the meander line of the Williains survey plat of 1834. The Shutts: 
| report (p. 9) describes the present character of the land as follows: 

All of the. lands within Section: 7 (excepting a small point of high land on the: 
‘Hast line), Section 18, and the area between the front of Sections 6, 7,.and 18,. 
and the shore line of Moss Lake and Calcasieu River (excepting a small point. of 
high land near the South line of Section 6 and a small area of high land at the 


North end of this area), are tidal. marsh land subject to overflow and unfit for 
cultivation, pene an average elevation of about one foot above sea served 


i : ‘The general provisions “of these acts were » carried. into Rev, Stat. sec. 3470; 43 U. g. c. 
‘Bee, 982 et 8g. See, also, Work v. Louisiana, 269. U. 8. 250, 252 (1925). Compare act: of 
Tebruoary 19, 1923 (42 Stat. 951; 43 U.S. C sec, $03). 
2 Although the Shutts map tabulated 350.75 acres na the amount of land allegedly unsure 
veyed, the Siate’s application WAS for a ‘total of 847 acres. 
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The township i in : Bhd the ands. here. involved are. ined was 


Pa = first ‘surveyed i in 1833 ‘by Deputy Surveyor H..T, Williams, : and the | ; | 


| plat of his survey was approved on September 3, 18384. 

~~ On December 7, 1850, the State of Louisiana filed a swampland- : 

7 selection: list for the following lands i in ‘secs. 6, 7, and 18, AMON ¢ other 2 
lands: . PO a ) 


as Section . So —— a _ Pa Total acreage 
Gt Se eh Lets 7, 8 9%, 10, 11, and 12. ae - 257: 31 
(cele) Deis Hen Loa? | ee ee eeeeane rae © ee Se - 412, 92 
7; Sn ek ant ee aR it i =| Mie ge “BAL, 25 


“On May Be ‘1852, ‘this Department eppraved: the State’ S- sélection of | 
all these’ laiids éxeopt lot 8 in séc. 6, and lots 10 and'11-in sec. 18. 
_ Thus, the State recéived, among other lands, all of the ¢ followiig lands | 
- which it had selected : | | 


: a hee ea a ee ; Parana eae Total acreage a 
ee ee ee ‘Lots 7,9, 10, 11, ro re eae 212. 78 

> pe nine nee 7 ee ee a OIE Ae aie 412. 92 
Bete let te ‘Lots 1 to 9, and 112 to id, inclusive... 480. 68 


in 1883, hee ee cote Was: Pee by Saar J ohn P. zi’ 


Parsons, and the plat of his survey was approved on June 23; 1883. 
In its decision of February 13, 1947, the Bureau of Land Manages 


ment. rejected the State’s present. swampland selection, holding that. : 


the land for which the: State now seeks.a. patent is not public land 
because it passed to the State of Louisiana some 95 years: ago under 
the State’s swampland selection approved by this’ Department on. 
May 5, 1852. The Bureau stated that although the Shutts map. 
| “shows. that the Parsons resurvey. of the meander lines is located some 
. 10 chains to the east:of the original Williams meanders of the Cal- 
_ casieu. River and -Moss Lake,” the Parsons field--notes. show that. 

Parsons, identifying certain corners, closely approximated the record. 

of the Williams survey. Hence, the Bureau concluded that the Wil- 


- Tiams ahd Parsons. surveys of the section lines were: identical. in 


- position. On this. basis, and on the basis of the representations in 


the Shutts map and-report, the Bureau also concluded that the strip 
_. of land now sought by the State: (excluding about-20 acres of lake bed 


filled with spoil) contains about 190 acres lying in front of secs. 6, 7, 
| and 18, is about 155 chains’ :(10;230 fest; or nearly 2 miles) long, and 
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has a maximum depth of 24. chains (1, 584 feet) and an. average depth 
of 15 chains (990 feet)... The Bureau. pointed out that Williams had — 
meandered the river and lake i in this area without establishing inter- | 
: mediate meander corners, and. that (with the exception of the. eastern ; 
part of the line between sections 18 and 19) he had run only the. outer 
boundaries of the various sections through which the meanders ran, 
without running the section lines in the field. It was the Bureau’s 
view that Williams, in effect, had surveyed these sections as one tract 
containing approximately 3,000 acres, with respect to which the 190. 
acres of alleged omitted land represented an error of only about, 614 


percent of the entire tract...The Bureau then. mpelied the rule. of ar: 


_. United. States v. Lane, 260 U. ‘S. 662 (1923), that—— 


_ Lots patented. under the public land laws. according to a nk sowie them 
bordering on a lake, extend to the water as a boundary and embrace pieces of 
land found between : it and the meander line of the survey, where ‘the: failure 
to include such pieces within ‘the meander. was not: due. to fraud or. “mistake but, — 
was consistent with. a. reasonably - accurate ‘survey, . considering. ‘the areas — 
-ineluded and excluded, the difficulty of surveying them when the survey, was, | 
made and their value at that. time. : 


~ The State has appealed (A-24618) and, Seeecae to” the Depart= : 


: ment’s: requirements, has served copies of its appeal and brief on the = 
~ Louisiana Farm and Live Stock Company, which the records of — 


Calcasieu Parish show-to be the owner of the lots to which the alleged: 


excess lands are attached (lots 7, 10,.and 11 of sec. 6, lots 2,3,7,and 8 | 
of sec. 7, and lot 3 of sec. 18, T. 11 S., RB. 9 W., Teeisada M). Photo- ee 


_ stat copies of the record were. furnished to attorneys who stated that ~ 
7 they represented parties interested j in this case and who, after review- 
ing the record, wrote to the: Department that. they: would vel on the 
Bureau’ s decision without filing an answer or brief:- = . 
In ‘its appeal, the State urges that the 1852 gersraplatid-aclpstion 
anproval did not: pass-to the State the title to the lands now selected 
by the State. The State contends, first, that the correct acreage of the 
excess aréa is not 190 acres, as stated by the Bureau, but 287.15 ‘acres, 
as shown by exhibits prepared by F. Shutts’ Sons which place the 
Williams meander line of the east. shore of Calcasieu' River and Moss 
Lake in red ink on the map some 10 chains to the east of: where the 
Williams meander line was previously marked on the Shutts map, 
so as to conform the Williams meander with the section lines and cor-. 
ners established by the Parsons survey. The State further contends 
that the Bureau.should not-have calculated the proportion of the ex- 
_ cess acreage.on the basis of the approximately 8,000 acres'in the entire — 


area whose.outer boundaries only had been run by Williams in his 
_ 1833 survey, but:should instead have calculated the proportion of the . 


excess acreage on the basis of the total acreage of-only the particular 
lots to which the excess would be:added; or, in the alternative, on the _ 
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ane 2 a e of ihe eos sections. (6, 4, ama 118) in sence ne ik - 
_ excess occurs... The; first. method, says. the State, would show. an eX- 
cess of 68 percent; the second, ‘method, an excess of 56 percent. | With 


_ this amount, of -excess,. says: the. State, . the. Bureau should have. held - 
~ that:the: original survey * was fraudulent or so grossly erroneous as 
to: constitute, in effect, a fraud -on the. Government and, therefore, ~ 
that the meander line, not. the water line, should:be. considered as the 
-boundary to the.land which passed. to the State in 1852; and thus the 


a land to.the west of the meander line: would constitute unsurveyed land 


which ‘was never selected by or patented. to.the State and may be.se- 
lected 1 now. : The State eee in. pare of its. ina, the follow- 7 
Ing decisions : , ae 


Seems Biyou' Club ¥ v. ‘United Shiai 260 U. 5. 561 isa: Saouieity 
| Liens &s Beiplovaticn: Co. v. Burns, 193 U. S. 167 (1904) ; French-Glenn 


Live Stock Co. v. Springer, 185 U.S. 47 (1902); Niles v. Cedar er : 


as 175 U. Ss. 800. (1899) ; Horne v. Smith, 159 U. S. 40 (1895). - 


_ Implicit i in the State? S application and appeal, and i in the Bureau’ So 


decision, i is the. assumption that the lands alleged to be excess acreage, — 
1. €. , lying to the west of the east traverse line of Calcasieu River and 
| “Moss Lake, were in existence in 1833 and 1888 when the Williams and 


Parsons surveys were made. The Shutts report, in. fact, alleges that 


the shore line in 1911, when Frank Shutts. surveyed the east shore 
of Moss Lake, was the same as it is now, except the south half mile 


of the lake which was in 1923 and 1924 extended westward some 200 
feet by” the deposit : of spoil ; and that. several trees along the shore line 
“indicated, by their tree rings, that they: were in existence in 1833. The es 


. Shutts report: appears to be inconsistent in these matters.: The trees 


‘were allegedly found along the shore at traverse points 22 to 26, in- 7 * 
‘elusive; yet these points are along the shore of the south half. ae of 


the lake the shore of which was s extended by the deposit. of spoil i in 1928 
and 192400002~CO 
‘The Bureau’ s cous made no findings as to the age of the land. | 
‘And for the purpose of this appeal, we shall assume, as did the Bu- 
-reau, (a) that. the present. shore line of the land now claimed by the 
State was in existence in 1833 and 1883; (5) that the different: lines 


rs represented by the Williams meander line, the Parsons meander line, 


: and. the eae shore line: were not due to D any, accretion Ds or r erosion 


a The State’ ‘8 “eontan toils also - ecsieanay? impugn the valiatty, not of ‘the: ‘Williams . 


- ‘survey. alone, but. of both the Williams and Parsons surveys along the east meander lines 


of Lake Moss and Caleasieu’ River... The ‘Parsons survey had shown the meander slightly 


sto the east of the. Williams meanders of the. river and. lake. The State contends, in:effect, — 


‘that both of: these surveys. of this: low-lying marshland. ‘were fraudulent along: the 7 


meander lines in not showing. the ‘existence of more than. 230: acres of land to. the west... 
7 Yet: the. State finds: no:fault: with the Parsons’ survey, and Beactenty no- fault swith Pane 


Williams BORE: with phasic to the entire township and section lines. 
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of, the shore line; and (c) that the land, as s stated i in tie Shutts eee : 
is “tidal marshland subject. to overflow and unfit for cultivation, 
_ having an average elevation of about one foot:above sea level.” _ 
The State is erroneous in assuming that the Parsons survey of 1883 
has any bearing on the question as to what land the State received in 
1852. ‘The Parsons survey was not in existence when the State’s se- 
’ lection list was approved in 1852. Only the 1833 Williams survey has 
any relevancy to the 1852 selection approval. No resurvey by the 
United States could alter the title which the State received under the 
1852 approval, based on the Williams survey. The title received by 
the State must be judged: on the basis of the facts as they were in 
1849, the effective date of the swampland act, including the 1833 sur- 
vey, not on the basis of the facts or survey of 1883 or at present. © 
Nor does the State show a proper basis for asserting that the. Bu- 


reall was wrong in. computing the excess acreage, on the basis of the  * 


- Shutts. map and report, as 190 acres, and that the correct acreage is 
237.15. First, the State’s figure ‘of 237, 15 includes, whereas the Bu- — 
—Teau ii the. approximately. 20 acres said to be added to the | 
shore by deposit of spoil; second, the State furnishes no basis for the 
‘precision. of the red line drawn on exhibit A of its appeal, the sec- 
ond map drawn by Shutts, which demarcates the supposed position | 


of the Williams meander in relation to the present shore line. That o 
line must necessarily be based on an estimate only, since the east-west . 


section. lines, on the. basis of which the ‘supposed red meander line 
_ Was drawn, were protracted lines. And if that meander line were 
~ to be shifted westward, obviously the acreage. of the alleged eXCess — 


: strip of land lying to the west would be diminished. Certainly, there 


does. not appear any basis for the exactitude of acreage, in terms of 
hundredths of an acre, as is shown on the Shutts map. ‘The Bureau’s 
figure of 190 acres was itself an estimate based on the facts supplied | 
In the Shutts map and report. That figure might. actually be less or 
greater. But the State has not demonstrated that the Bureau was 
wrong, or that the excess land contains exactly 237.15. acres. | 
The State also contends that the Bureau should have calculated the 
proportion of the excess acreage not on the basis of the 3,000 acres. 
within the section. lines surveyed by Williams in this area, but on 
the basis of the acreage of the lots to which the excess would be added, 
_ or on the basis of the acreage of the sections in which the excess acre- - 
age lies. ‘Such computations, on the basis os 190 acres rather than 


itiaiiey v. ek. 2 Black (67 U, $.)- 554 (1862) : » Gleason: Vv. White, 199. U. s. a4 

(1905) ;, Gazzam v.. Lessee of. Elam Phillips, 20 How. (61.0:.8.). 872 (1857), overruling 
- Brown’s Lessee v. Clements, 8 How. (44 U. 8.) 650. (1845) ; Frank: P. Ryan, 13 L. D. 219 
(1891) ; Carlos C. Burr, 15 L. D. (B95 (1892) ; Hiram Brown, 13 L. D. 392 (1891); Bdward 
N. Marsh, 5 L. D. 96 -(1886) : D. J: Shlenker. (F510, -1911-115331), August 7, 1911. (unre- 
ported); Cragin y. Powell, 128° Uv. 8. (691 (2888) 5 . Secretary ee instructions of: June 20, : 
1946 (M-83711). 7 ts ie 8 . a3 


ADO). Gh gee oP te STATE. OF LOUISIANA BH 
Sey. ee ee Be February 18,1958 2s 
- ithe’ figure of o3t. 15 acres used by the State, would ne in percent= | 
“apes of excess less than those mentioned ; in the State’s appeal. It is, 
however, unnecessary to pass upon the propriety ofthe Bureau’s cal- 
culation of percentage in this instance. Even if the. State’s suggested 
“methods of. calculation were adopted, the resulting percentages would 
-. not alone be determinative of the basic i issue whether the surveys of — 
“Williams and Parsons were fraudulent or so grossly in error, ‘with . 
| regard to the running of the meander lines of Lake Moss and Cal- 
_ -casieu River, as to constitute their surveys in that area a fraud upon 
~ the Government and require the Government to treat the meander Tine, 
Yather than the water line; as a ‘line of boundary. | 
The: ecient of: the Interior is | authorized, and is under a duty, 
subject: to disposal, or Sa hether thay have been previously reserved, | 
granted, or sold. ‘Pursuant to such: determination, the Secretary 
may order a, resurvey of lands believed. to be public lands. But the | 
facts now in the record as to the land here involved and the Williams | 
‘survey, in the light of the decisions of the Supreme Court in other 
“‘somewhat similar cases, do not indicate an adequate basis upon which 
_ the Secretary could properly determine that the lands applied. for are 
~ public lands: which anole: Be : resurveyed and disposed of as public 
“Tands7 
‘The general miles is that a itieain der line of a watercourse is acsipmed 
_ only to measure the sinuosity of the stream or body of water; the 
‘water line itself, not the meander line, constitutes the boundary line? 
‘This rule j is subject to the exception that where there has been fraud, 
or such gross error as amounts to fraud, in the survey, the meander : 
line may constitute the boundary.’ The surveys of the United States 
are presumed correct, and he who seeks to categorize a survey as fraud- 
= ulent. or so grossly erroneous as to amount to fraud has the burden of 





“3 Litehflela ye -Regiater and: Beeuiore: 9. Wall. (68 -T. 8. 515, 577 (1869) ; 2. Knight. ¥. 
‘United States Land Association, 142 U. S. 161, 177-178 (1891); Kirwan v. Murphy, 189 


U.S. 85, 53 (1903) ; Carrick v. Lamar, 116 U. 8. 423 (1886). 


. SNew Orleans ¥. Paine, 147.0. 8. 261 (1893); Gardner v. Bonestell, 180 U.S, 362 ~ 
(1901) ; ; Cragin v. Powell, 128. uv. S. 691, 698-899 (1888) ; ; Seott v. Latttg, 227.0. §. 229 
(1913); Moss v, Ramey, 239° U. 8. 538 (1916); Otto FP. Henneke, A-~24240, June 11, 1946 
(unreported) ; 0. 0. Cooper, A--24208, metaber 28, 1946 Cumreported) ; ; Kirwan Vv. biel te 
189 U. 8. 35,.58, 54 (19038). : Se 
1 Cragin v. Powell, 128-U. sg, 691 (1888). a 

SRailraad Company vy. Sohurmeir, 7 Wall. (74 U. 8.) 272, (286-287. (1888) : : Hardin y. 

Jordan, 140 U. 8. 371, 380 (1891) ; ; Mitchell 7. Amate, 140. ‘U. 8. 406, 412413 (1891) ; : 
Jefferis vy. Hast Omaha. Land Oo., 184 U.S. 178, 194 (1890) + United: States -v~. Lane, 260 
“?d. &. 662. 2 C828) 3 Whiteker y, MoBriae, 19T. U. 8. 610, 512 Leper Horne v. Smith, aoe 


° Seema ‘Bayou Club vy. United States; 260 U. 8. 561 (2923) : eee Land & Haylanation 
Co. v. Burne, 193. U.: 9.167. (1904); French-Glenn Iive Stock Ca. ¥. Springer, 185.0, S.~ 
47 (1902) ; 2 Wiles v. Cedar Point Club, 175 U.S. 300 (1899) ¢ Horne v. Smith, 159 U. 8. 
40. (1895). ses serie | | 7 


Vox 
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proving the validity, of. such Ghetsse: But ead’ or: ‘gross mapiigense 
is not proven merely by showing the omission. of some land from a — 
survey, or by showing the existence of land beyond the meander line 

of a watercourse. From Newsom v. Pryor’s Lessee, through Mitchell. 
v. Smale to United States v. Lane? the Supreme Court has recog-. . 
nized that j in the early days much land was not considered to, be: worth: 
the trouble ofa minutely exact survey. ‘The degree of precise particu- 
larity required i in the survey must necessarily be evaluated in.the 
light of the character and value of the lands, the difficulties and time: 
of survey, the remoteness of the lands, the intention manifested in - 
the survey, and the general degree of accuracy. attained. It may be- 
noted that the earliest official printed: Manual of Instructions to the 
surveyors of the public lands, issued in 1855, about. 99. years after 
the Williams survey, allowed for errors of up to 3 chains and 50 links: 
(281 feet) in the closing of township lines, and of up to 1.chain and 

| oo links (99 feet) 3 in closing meanders within each fractional section. 7 
The land here. involved, which we assume._has. never shifted, is said: 


to be only. 1 foot above sea level, marshy, unfit, for cultivation... Cer--— 


tainly, i in 1833 its value was negligible.” The marshy ¢ character of the 
land, if land it was, precluded the precision, under the circumstances, — 
of-a. perfect survey. The alleged excess acreage does not consist of 
markedly distinct bodies of land with unusual configuration, but is. 
merely a crescent- -shaped apparent excess of land beyond the surveyed. 
- meander line, similar to that involved in United. States v. Lane, 260 


U.S. 662 ( 1923). In fact, the crescent-shaped alleged excess here is 


even narrower, proportionately, than the crescent-shaped excess in the 
, Lane case, which the Supreme Court described as having a “length of © 
+ nearly 4,000 feet and * * * extreme width about, 1,200 . 
feet.t® Asi in. the Lane case, the excess acreage here does not extend | 
beyond the sections of land to which the. alleged excess. 1s attached.. 

The plat of survey, and the field notes, quite plainly indicate that 
the intention was to run the meander so as to indicate the shore line, 
not to constitute the meander as a boundary line separate from the 
‘shore line, Both in the Lane case and here, the meander line through-. - 
out its length approeunataly conformed to the sinuosities of ee shore. 


107 Wheat. (20 U. 8. ) % (1822). 
. 1140 U. §. 406 (1891). 
. 2260.0. 8. 662 (1923). is 

18 United States v. Lane, 260 U..S. 662 (1928). . oe 

44 Manual of Instructions to the Surveyors General of Public Land ( 1855), pages 21, on 
The. present Manual of Instructions for the. Survey of the Public Lands of the United 
States’.(1947), page 238, permits much smaller maximum errors’ of closure—as low as |. 
8 links for valuable lands and 25 links | (1614 feet) for: extremely rough;: mountainous 
lands,..::Errors of closure: on the type-of land here involved would “not- be ‘permitted in ex- 
cess. of. 16-links. (about 10% feet). The greater precision. of modern: instruments. Dermits . 
much more:accurate surveying than was possible 114 years ogo. °C - 
15960 U. S. 662, 666. The official plats actually show that tract to be about 4, 800. feet 
in ae with an area of 97.64 acres. z | : 
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The canbination of these various considerations indicates that a fully 


adequate basis has not yet been shown for reversing the Bureau’s de- - 


cision 1n refusing to depart from the general rule that the water line 
of a meandered watercourse, not the meander line, is the boundary line 
of the land adj oining the watercourse. This case, like the Lane case, 


_ is one where“the lands were of such little value, the locality ‘so wild 
and remote, and the attendant difficulties so great that the expenditure 


of energy and money necessary to run the lines with minute regard to — 
the sinuosities of the lake would have been quite out of proportion to 
_ the gain.” (260 U.. ‘S. 662, 665.) And there it was held “that the 
waters of the lake and not the traverse line constitute the boundary. ae 
(260 U.S. 662, 667. ). ‘See also Mitchell v. Smale, 140 U. ‘&. 406, 413 
(1891). = 
ST ia: ‘bréecnit case is quite different ony the five cases cited by the’ | 
State. In Jeems Bayou Club v. United States, 260 U. ‘S. 561: (1928), 


-- more than ‘500 acres of. compact and well-timbered upland were — 


we omitted: between a supposititious peninsula and a lake shoreline. The | 
omitted land extended’ into four sections, whereas the’ claimants - to. 
- the omitted land claimed under a patent to a tract in one section. The 
~~ actual shore line was “from. several hundred’ feet’ to three- “quarters of a. 
mile from the outside bouridary of the land sO. patented. ‘The Supreme | 
| Court pointed out that the peninsular- shaped tract was described.“‘not:’ 


- by lines purporting to meander the margin of any body of water but - | 


by courses and: distances. ‘There 3 is nothing in the field notes to in- 
dicate a water boundary _ * * -the facts. conclusively show that. - 
no body of water: ‘existed or ‘exists at or near the place indicated on — 


oe the'plat: - “* *  # there never was, in fact, an attempt t to survey the ee 


jand i In tee ” (At pages 563-564.) 
In Security Land. be Eeploration.Co. ¥: Burns; 193'Us Sv167- (1904) ‘ 


the surveyor had. run only the: exterior township lines, not the i inner — : 
section lines; yet he showed over 1,000 acres of high tillable landas ss 


being under a lake. «His field notes were: plainly. fictitious, and -no 
 lake-existed-within half a:mile to a mile ‘from the fictitious meanders. 
| The:patentee of: only’ 140.87 acres ' “was ‘claiming 571 acrés, and the — 
omitted land was almost’ ‘entirely i in other sections than’ described i in 
the patent of the claimant. The Supreme Court pointed out, “in truth : 
the survey as:a whole was-a fraud.” ‘(At-p. 180.) os 
In French-Glenn Live-Stock Co. v. Springer, 185: U. Ss. aT (1902), 
the jury had found “that. there never was a lake in front of the.said — 
lots.” “(At pp. 50-51.) The Supreme Court held that the defendant 
in the case was not precluded from’ submitting evidence “to show:that. 
there was not, at the time of the survey nor since, any such lake, arid 
= contend that, in such a. » state of ee there. could: ber no. ene — 


ee hi Cx 


a line, 
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. land: and no accretion by reliction” aiden the. law. of the State « of 
_ Oregon. (At p. 54.) wo ae 
In Niles ve Cedar Point Club, 475 U. S. 300. (1899) the surveyor: 

stopped his surveys at “flag raarsh, ” which intervened between the: 
meander line and.Lake Erie, and. ‘the intention not to include this. : 
intervening. land in the’ ‘survey: clearly appeared. from: the field notes- : 
and plat of the survey. The meander line was thus treated as a line: - 
of boundary. limiting the. amount of land, which passed under Qo 
- patent,. to the amount specified in the patent and within the meander: 8 


“Similarly, in in ome V.. “Smith, 159 U. S. 40. (i898), thes surveyor oe 
viously stopped. his survey ata bayou, leaving the:tract. between. the : 
bayou and a river unsurveyed, ‘The plaintiff was claiming over. 700: | 


acres under his patent. calling for only.170 acres; there was. from ns oe 
three- -quarters. of: a mile to a mile: and a quarter. between. the meander ~~ 


and the actual margin of the river; the bayou. conformed . substan-. 


* tially to. the.meander line of the Government survey; and. the claimed. . : 


land. and river line were in sections other than a patented late and. Sy 


the: meander. line. . 

So far. as the. piesent record j is. s conéerned, there. has ben qaeisiciait — 
basis shown: for. treating. the Williams survey: as: fraudulent. ‘OL SO.. | 
“ grossly. in. error. as to constitute. a. fraud. Th. the absence. of. such a. 


showing, this case:is governed by. the general rule thatthe. water line, eee 


not the. meander line, is.the boundary. of.a: surveyed watercourse... The | 
: decision of the Bureau i is affirmed, me | . 
: -O. Gran Doo oie 
» Assistant 8 corctary a ee 
LEASIN ve OF ‘LAND: IN SHENANDOAR: NATIONAL PARK 10 ) BE : 
Bs ‘SCOUTS OF AMERICA : | 


. Bk, oe 
PR 





National Parks—-Lesses—-Accommodation of Visitors, oe a3 es. 
The: statutory” ‘authority of the: Seeretary:. to. lease park: ands’ for the: ace 


commodation of visitors is not restricted to:the issuance of leases: to Reraqns 7 


2% who propose to provide accommodations. for the general public. - 
lt the Secretary concludes, from the policy standpoint, ‘that such action would : 


‘pe advisable, he can legally lease’ the Président’s’ Camp’ on' the Rapidan in on 


“the Shenandoah Natidnal Park: to the: Boy Scots of ‘America for: the use 
“of, meitibers of that. organization, : ee ee ere re ee ae 


TOA ere Suoniirary Davison. ee RS ae ee ee 
:¥ou: have: referred: to me the’: question: eee he: Department | 


hag the statutory: authority to lease to the Boy Scouts'of America, pré- 


sumably for the use of members of that organization, the Tae Ss 
a on the Hepidan in the Shenandoah National Park. | 


| aes) Y LEASING OF LAND’ IN SHENANDOAH NATIONAL PARK 139 - 
| | _ March 1, 1958 | | 


| “The pertinent ae provision 1s section 3. of the act. of. August 
95, 1916 (39 Stat. 535), as amended (16 U.S.C. sec. 3). This section 
aatlionzed the Secretary of the Interior to “grant privileges, leases, 


and permits for the use of land for the accommodation of visitors in > 


the various parks, nionuments, or other reservations herein provided 
for. a en - 

The ‘Department, | in sateen, the statutory | provision qncted 
above, has heretofore adopted.a restrictive view concerning the scope — 
of the phrase “for the accommodation of visitors,” and has regarded 
this language as limiting the Secretary’s S: authority to the issuance-of 
~ leases, ete., to those » persons who ua to furnish accommodations 
tor the ceneral public. So Tagen 

. When the matter is viewed. wholly frome a egal aa dbad: I a not 
regard. jt as-necessary: or wise for ‘the Department to read into a 
* statute which: Lael authority, upon’ ‘the Sestetary of the Interior a 


Pr 2 ar 


_ the Secretary’ 5 ei sions Tf Congress. had thought it ‘advigable to 
- restrict the issuance of leases, etc., under the language. quoted. above 
_ from section 3 to those persons who will commit themselves to provide _ 
- accommodations for the general: public; langtiage to achieve this pur- — 

pose could easily have been used: For example, the words “the general 

public” * ‘might have been ‘substituted ‘ for the word “visitors.” 


| Although the Congress, in the énactirient of the portion of section’ 3° - 


7 quoted : above, was tindoubtedly concérned: principally with the issu- 


7 anice- og beer ete, to concessioners desiring to: serve the: gona ; 


FeskniGt che Secretary's S authority in in this eapect,: i. 
As Boy’ Scouts who go to the Shenandoah * ‘National ‘Park: are. 
“visitors” to: the park, thé issuance of. a’ ‘lease “for the use of land 

for the accominiodation of” such visitors would be within the statutory 

16 e Secretary, i inmy opinion, even though the lessee proposed, 


to: limit: the clientele: to. .-aéttibers: of the ae Scouts of. ecrcies a 


, action: > would: bes advisable 4 fet fhe standpoint of poliey: & ean a légully 
lease the Presidents Camp on the Rapidan in the Shenandoah National s 
Park to the Boy Scouts of Asiiérica under the ° provisions of sectidn 3. 
From the policy’ standpoint, however, seridus consideration should | 
be given to the problein of whether a Tease of park property slistild be 


. granted: to any otganization which’ proposes to provide accommoda-’ 


tions only for its ¢ own. . members.” ; Once" a ; precedent of this Fort, has 


“te ‘Letters : Bectaey: Work to. Senjator, Nye. Ganuary, 25,. 1928) ; Hi “gasestasy, Withuy. te os 
Ss. Ww. Crather (November 16, 1929) : Director ‘of: National. Park Service to W. S. Wilson 


(December 16; 1929);-to. CoE. Clifford | ‘(March -3,-1981),:to' Victor H.- Boyden (October 16; 


1031), to O. H. Gunkler (October 9, 1946), and. to George A. Creasey aeeenerd . satis 
7H. Rept. 700, 64th Cong., ist sess., p. 5, on H. R, 1B522 
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| been established, it will be difficult to resist dis caper of other 


_ groups and individuals seeking to obtain park lands for their ex- 
_ clusive use. Yielding to such pressure might, in the end, convert ae 3 
ie national parks: into a E coneerie® of aes enclaves. i ; 

a | | Mastms G. Ware, 7 

Solicitor. 


| FOREST E. | LEVERS 
A-252038 ae | Decided March 1, 11918 


Oil and Gas Lovison-nipptiation-—-Alepott Tae. 


Where lands involved were: included in an airport lease as. of the time of filing 
of:a rejected oil and gas lease: application, petition for reinstatement: of the 
3 application - is denied. since the airport -lease did not ‘constitute:a . “with-: 
drawal,” a portion of. the lands involved is still covered by: the. airport. lease, 
and the, petition. for reinstatement was not filed before the portion of Jands | 


no longer under: the airport lease became open to filing ee the > general public 8 ges 


“ee a eked tel. 1) 


APPEAL FROM THE ‘BUREAU OF LAND. MANAGEMENT 


on March 2, 1944, Forest E. Levers filed 2 an application: ie a a | | 
competitive | oil. and gas. lease. (41. Stat. 443, as amended3;.30.U.S. C.. . 


sec. 226), embracing, among | other lands, : the Sy sec..8, ths NI4NW14,. = 
and W14NE1, sec. 10, and all of sec. 17, T. 17.8.,R. 25 E.., ~N.M: P.M, 
New Mexico. . ‘The. register rejected | ie. application as. ss these ‘ands - | 


because the acreage was included in. outstanding. public airport. leases. 
(45. Stat..728, as amended; 49 U. S.C. secs. 211-214) issued to. the — 
_ City: of ‘Artesia; New Mexieo (Las. Cruces 056921,.062743). The Teele 
ter allowed 30. days ; for an appeal to, be: taken. from this rejection: ~.. 
. More than 3 years: later, and after. other persons had.filed intervene, 
ing. applications. for: these lands, Mr. Levers appealed, to the: Director. 
of the Bureau. of Land; ‘Management, asserting. that. his application. 
: should. have been merely. ‘suspended instead of rejected, and that. the: . 
use of the Jands. for airport purposes : had, in the Imeantime, been aban-: 
doned:.. The Director affirmed. the.. decision, .of . the register. on the: 
| ground that one. who. fails to take a, timely. appeal. must:be held to.have 
acquiesced in. the decision and, therefore, i js not entitled to-assert. any 
right :to. the prejudice of an. intervening applicant. Cummings, hae oe 
Johnson-Fenner and Murdi,. 52. LL.D. 529; 531. (1928)... Gai: 
Mr. Levers has appealed from this ‘decision: of the Director of the: 
Bureau of Land Management.” “He abandons’ the contention that’ the 
, application. originally should have. been. suspended. rather than Te 
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7 rat and hon now ate to have his application. reinstated on the basis : 
| of, 43 CFR 191.15, which provides: ae oe 


~§ 191 AB Reinstatement of rejected applications for ands restored: from ‘with Se | 


| drawal or use for wor purposes. Hereafter, upon publication of a. revocation of ; 
a withdrawal or of a use permit made or granted in connection with the prosecu- , 
tion of World War II, a mineral permit or lease applicant whose: application a 


a was rejected solely because of the subsequent withdrawal of the land for use — 


_ in connection with.the prosecution of: the war or. because, either before or after | 
the application was filed, a permit was granted to use the land for war ‘pur- 


‘poses, may. apply for and obtain a reinstatement of his application.. If€ the ap- | 


plication for. reinstatement is for lands restored froma withdrawal it must. 
be filed prior. to the date fixed for the filing of applications by the general public; : 


. if for land affected by the revocation of permits, within 60 days from the date 
of. ‘publication of such revocation. No application for reinstatement will be ~ ie 


| considered unless it is. timely filed and accompanied by t the. pr oper filing fee and 
the full amount of the first year’s rental. ; . 

- In-the first place, the lands involved here were snot the subi ect § ‘cof a 
withdrawal or of a use ‘permit: made or granted in connection with 
the ‘prosecution of World War II.” On the contrary, as of the time. 
when Mr. Levers filed. his application, these lands were under lease to 
a municipality for use as a public airport. The records do not. indi- » 
cate, nor does the appellant assert, that the leases were issued in con- 
nection with the prosecution of. World War II. So far as these leases . 
are. concerned, the occurrence of World War 1 was eee - 
coincidental. agtc mS F 
- In the second place, the lands j in sec. aha are still under in to the 
city (Las Cruces 056921). Thus, even if 43. CFR 191.15. were appli- ' 
cable to'a situation involving the termination ofa lease that was issued 
for purposes other than the prosecution. of World War II, it would. 
not: be pertinent as to the lands i m sec. 1, because tliere has not yet - 
been a termination of this. lease. | 


‘In the third place, the airport. i covering ence in secs. 3 aad 10 : o 


| (Las Cruces 060732) was canceled on April 1, 1946, and such cancella- 
tion was noted on the tract book of the: district land office on April 15, — 
1946. No. further publication of the cancellation was required. or. 
~ customary. - Therefore, on’ April 15,.1946, at the latest, the lands.in. 


| these sections became open to filing hy the general public. The ap-— a 
pellant did not file his request for reinstatement until. November 26,. 
1947, long beyond the period specified by 43 CFR 191.15: . Moreover, 


his request. was not accompanied by: the filing fees and rentals, as. the i 

regulation requires. Consequently,: the appellant would not be en-. 

_ titled to rely on this regulation-even if it were applicable to. the situa- 

_ tion ‘resulting from the cancellation’ oF the. Parport seas on the lands - 
in secs: 8 and 10. o 7 a fs es ? 


9489555418 © 
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tis oe 


Director « of a) Bureau of Land Managemen is affirmed. 


; . a ee a aera: Masri G. | Wane, oyke | 
rr re aes a ee ee ae 


ADMINISTRATION ( OF NATIVE AFFAIRS IN, ALASKA 


Delegation of Authority—Possessory Rights in , inkeand—Eatingsi- 


: ment of Indian Title. =" | 
The. Secretary of the Interior is. authorized by the Indian Delegation “Act to’ 
delegate. to: the Commissioner, of Indian Affairs. the Secretary’s power 
concerning. the approval under. ‘section 2108, Revised. ‘Statutes, or. cs 


_ between unorganized Indian tribes and attorneys. : 
As the Tongass Timber Act of August 8, 1947, vests in the Secretary of Agricul: 
ture the exclusive authority to make valid sales of timber growing in the 
~Tonvass National Forest, including timber growing on areas which are. . 
subject to Ind'an possessory rights, a native: tribe or group which has | 
- “Indian title” or possessory rights with .respect to an area of timberland 
_: within the exterior boundaries of that forest cannot legally sell: such timber, 
The possessory rights of the natives of Alaska based upon aboriginal occupancy 
and use of: lands were not extingu'shed by the treaty of cession between — 
‘Russia and the ‘United Sacks under which Alaska was: acquired by the . 


» United States. : ae ear ae 4, 
‘M-35028 | 7 Marcx “4, 1948, 
To THe UNDER SECRETARY. 

This responds to. your oral. ealieat es an expression of opinion 
regarding several legal questions which pertain to the administration 
of native affairs in Alaska. As only.one day is available for the prep-_ 
aration of this memorandum, my discussion of the several legal points, 
some of which are complex, will necessarily Pe less complete than would 
be desirable. 3 

“1. The first question is whether the Seccuaes is nathoneed to dele-. 
gate to the Commissioner of Indian Affairs the power to approve con-.. 
tracts between attorneys and Indian tribes. In considering this ques-- 
tion, it is necessary to distinguish between tribes which have organized . 
and adopted constitutions under section 16 of the Indian Reorgan-. 
ization Act of June 18, 1934 (48 Stat. 987; 25 U.S. C. sec. 476), and. 
between tribes. which. have not organized and adopted constitutions | 


under the act. Insofar as the organized tribes are concerned, section p 


16 empowers.such tribes “To employ legal counsel, the choice a coun- | 
sel and fixing of fees to be subject to the approval of the Secretary of | 
the Interior * * *” The contracts of. unorganized tribes: with, 
attorneys are subject to section 2103 of the Revised Statutes (25 U.S. 
‘C. sec. 81), which provides that every such contract shall “bear the 
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sippréval of the. Secretary of the Interior and the Commissioner of . 


Indian Affairs ‘indorsed upon it. ” | : 
In an opinion. dated, J anuary. 99, 1946,” my "predacasor, Sélieitox -_ 


Gardner, held that: the. Secretary could delegate to the Commissioner ~ . 


of Indian. Affairs the - power to approve the contracts of organized 
tribes with attorneys, in view. of section 161 of the Revised Statutes 
(5 U. i G. sec. 22), | authorizing “the head - of each. depart- — - 
ment * * * to prescribe regulations, not inconsistent with law, 
for the eae of his department, * * * the distribution and 
performance of its business. * * *.” “However, Solicitor Gardner © 
was of the opinion that the function of approving the contracts of 
| unorganized tribes with attor neys could not be delegated by. the Secre-. 
tary of the Interior to the Commissioner of Indian Affairs, because | 
section 2103 of the Revised Statutes refers to the dual approval ofsuch — 


contracts by the Secretary arid the Commissioner. - I believe that. Mr... os 


Gardner’: s conclusions were e correct as of the time e when id were ex- =, 


_ _ pressed. 


ee “Subsequent, te: the date of. Solicitor Gardnérs: opinion, Coin 
enacted the Indian Delegation Act of August 8, 1946 (60 Stat. 989; - 
25 U.S. C. A. sec. 1a), which authorizes the Secretary to delegate to | 
the extent *.* * he deems proper, his powers and duties under 


_ said laws [governing Indian affairs] to the Commissioner of Indian — 


- Affairs, insofar as such powers and- duties relate to action in individual 8 
cases arising under general regulations promulgated by. the Secretary i 


of the Interior pursuant to law, * *° *,” Thus, Congress broad=- 


| ened the authority of the Secretary of the Interior to delegate his - pow-, 
ers and duties in the field of Indian affairs to the Commissioner of 


‘Indian Affairs. In using the phrase “to the extent * * * ‘he 


deems proper,” Congress made the scope. of such delegations wholly Lae 


discretionary with the Secretary, except for the limitations expressly | 
imposed by Congress in the Indian Delegation. Act upon the exercise 
_ of the Secretary’s discretion. Those limitations are, (1) only powers _ 


auld duties under “the laws governing Indian. affairs”. can be delegated. 


to the Commissioner of Indian Affairs’ pursuant to the act; (2) such © 
_ powers and duties can be delegated pursuant to: the act only qnofar as: 


_ they “relate to action in individual cases arising under. general regu- 


- lations promulgated by the Secretary of the Interior pursuant tolaw”;. - 
and (8) powers delegated under the act. are ‘to. be exercised subject. 
| to. appeal. tothe Secretary.” | _ 


None.of the statutory limitations upon. : the ae S authority io a 


| 7 - delegate mentioned i in the preceding paragraph prohibits the Secre- Ste 


tary, in my opinion, from delegating to the Commissioner of Indian. — 
Affairs the: Secretary’s function ‘under section -2103 of the: Revised | 
Statutes v with respect to oe of contracts between unorgan- * 
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| : | ; wed Indian tribes oan Sifornigys:. Accordingly, IT conclude that since. 
August 8, 1946 (the date of the enactment of the Indian Delegation 


Act); the Secretary has been authorized: to delegate to: the Commis- 


, : sioner. of Indian Affairs the Secretary’ Ss function under section 21038 0f 


_ the Revised Statutes with respect to the approval of contracts between 
unorganized Indian tribes and attorneys, as well as. his function under 
__section 16 of the Indian Reorganization Act relative to the approval of | 
: contracts between organized Indian tribes and attorneys. _ a 

‘The act of June 19, 19385 (49 Stat. 388), authorizing the T lingit and 

. Haida Indians of Alaska to sue the United States, provides 3 in section 

3 for the employment of attorneys by the Indians “under contract ap- — 
proved by the Commissioner of Indian Affairs and the Secretary of | 
the Interior.” For the reasons which I have given in discussing the 
delegability of the Secretary’s function of approving contracts under 


: section 2103 of the Revised Statutes, I think it is clear that the Secre- 


| tary has been authorized by the. Tridian Delegation Act to delegate to | 
the Commissioner of Indian Affairs the Secretary’s function in con-. 


nection with the approval of the attorney contract: contiotel sie by 
Co the act of June 19, 1935. - 


2. The second question, is whether, assuming that a native tribe or. | 
group. in southeastern Alaska.has “Indian title” or possessory rights 
with respect to an area of timberland within the exterior boundaries of 


the Tongass National Forest, the tribe or group can legally sell the - * 
_ timber without the approval of the Secretary of the Interior. — | 


Tt i is my view that the native tribe or group in the hypothetical case 
‘put to me cannot, without securing a proper ‘authorization from the 


- Government, legally sell the timber. growing upon the land which is J 


- subject to the possessory rights of the tribe or group. Whatever may 
_ have been the situation in this respect prior to August 8, 19471 the 


power to make valid sales of timber growing in such an area is now oe Be 


vested exclusively i in the Secretary of Agriculture. : 
In language too clear-to be misunderstood, the Joint Resolution ap- 


Pu pioved August 8, ‘1947 (61: Stat. 920), authorizes the Secretary ofa S 
| - Agriculture to sell “timber growing on any vacant, unappropriated, : =~ 
and ‘unpatented lands within the exterior boundaries of the Tongass) 
: National Forest. in Alaska, notwithstanding any claim of possessory aoe 


rights.’ ” The joint fenolition also validates prior contracts, requires: 
_ that'the receipts from timber sales be impounded until the rights to the 


lands and timber are finally determined, and declares that the rights _ 


- acquired by a purchaser under any contract made pursuant thereto. 


shall be “free and clear of all claims based’ upon. possessory rights. ” . 


: - “Possessory rights,” : as used i in the resolution, a are : defined to mean “all 





1 See United: States: v. Cook, 19. wall; 591 (4878) : oft. Pine River Logoing 00. y. Unites 
a: 186 U. &, 279. oo | | | ae | aa 
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‘whet if g any enuld ce which are based upon aboriginal occupancy 


or title, or upon. section.8-of. the Act of May 17, 1884 (23 Stat. 94), 2 : es, | 
section. 14 of the Act of March 3, 1891. (26 Stat. 1095), or. section 2 oe 
7 of the Act of June 6, 1900 (31 Stat. 821), whether claimed by native — 


oe tribes, native villages, native individuals, or other persons, and which Es 


| have not been confirmed by patent. or court decision: or included within aes one 


. any reservation.” 


_- The existence of ameottled: claims. of possessory Hehts ip riatives os: : . agit 
ae a Alaska had long been a formidable obstacle to the development. of the | 
vast timber resources of southeastern Alaska. The removal of this ob-— 


stacle by vesting in the Secretary of Agriculture « clear authority | to 
make timber sales for the whole of. the Tongass: National Forest, in- o 


cluding areas subject to possessory rights, thus assuring timber pur- 


chasers of valid title and paving the way 1 to early timber development, ~ 
was the controlling purpose of, the joint: resolution | (see. Hearings 


a before Committee on Agriculture, House of ‘Representatives, on H. eek. ee 
ae ee 205, 80th Cong., 1st sess, (1947 )}..: . a 
Oe The third question. which you have ibmaitied is leghotier the pos- of "hag 


- essory rights of the natives. of Alaska based upon. the aboriginal occu-. ; 
_ pancy. and use of: Alaska lands. were extinguished. by the treaty of ces-- 
gion dated June 20, 1867 (15 Stat. 589), between Russia and the. United : 
ne Btates under which Alaska, was acquined by the United States. ee 


: es oT reach this: coal aon Care ee the. Hones state 


_ ment. that appears in: the opinion which.was announced by the United Pon 
States Circuit Court of Appeals for the Ninth Circuit on February = 


| di, 1947, in, the case. of Se ames Miller. et. al. ve. United. States2. a In . 
that. case, the precise question. before the court was. whether the ap: 


. - pellants, who were Alaskan Indians, had. set forth in their. “answer ee 
and claim” allegations sufficient. to. show. the. existence. of. Q., com-, 7 
~ pensable interest on their part in. a small tract of land which. was 


~ involved in:a condemnation suit. instituted. by the Government -in 
order. to acquire: the tract. for. a. public use. The Government. had | 
demurred to the answer and claim; and the demurrer had been sus- 
tained by. the trial court. The Circuit Court of. Appeals . reversed 


the judgment of the trial court. ‘The appellate. court held that allega- pare 


tions. in the answer. and: claim indicating that the. appellants and 
. “their. predecessors Ces 


the exclusive possession of the land on. May 17, 1884, and at all times 


5 subsequent. to: that. date, were sufficient. to show that. the appellants a 


hada compensable interest. in ‘the land, by virtue of section 8 of the | 


‘act of May. 17, 1884 (28. Stat. 4, > PB). In: the course of its opinion, 7 | 


. 3 +159 Fr 2a aor. “[miaitor. ee ae ae Fee ae 


in lineal consanguinity” had been in 
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| the Circuit Court of Appeals nade: a, statement to the effect that — 
_. “whatever ‘original Indian title’ the. Tlingit Indians’ may have had 

under Russian rule was extinguished by the treaty” of June 20, 1867. 
However, the court: went on to hold, as previously stated, that the 


7 appellants could assert possessory rights under section 8 ot the act: | 


“of May 17, 1884, which declared that: “the Indians or: ‘other. persons” 


in Alaska “shall not be disturbed in the possession of any lands ac- 


tually. in their. use or occupation or now claimed by them * * * 7 
‘The view, in the nature of dictum, expressed by the United. States : 


~ Circuit: Court of Appeals for the Ninth Circuit in the Miller case oe 


that. the possessory rights of the Indians.and other native groups in. 
‘Alaska based upon aboriginal occupancy and use were extinguished 
“by the treaty of cession is unsound, in my opinion. The pertinent 
“provisions of the treaty of cession respecting Alaska upon which ~ 


the court based its statement are very similar to the provisions cover- 


- “ing the same subject matter in Article II of the Louisiana Cession — 


‘Treaty (8 Stat. 200). It-is clear that the aboriginal possessory rights. _ 


_ of Indians to lands within the areas acquired from France in the ~ 
“Louisiana cession survived the cession and were not. extinguished by 


the treaty. United States.v. Shoshone Tribe, 304 U. 8. 111. (1938) ; - as 
“see Chouteau v. “Molony, 16 How. 203 (1853) 5 gles We Monihers te, Be 


Pacific Railroad; 119 U. 8.55 (1886). | 
That aboriginal possessory rights of the fadians: eeithin the area - 


_ acquired by the United States under: the Mexican Cession, Treaty. 


— - (9 Stat. 922) were not extinguished by. the treaty is established by 
the decision of the Supreme Court in United States v. Santa Fe. 
Pacific Rv R. Co., 314 U. S. 839 (1941); Also see Mitchel v. United 


“States, 9 Pet. 7 iL (1835), dealing with the subject of aboriginal pos- 
_ ‘sessory rights in the area acquired by the United ptates from | Spam: A: 
“4 in the Florida Cession Treaty (8 Stat. 252). : 

a Therefore, Tam confident that, if and when the iriection’ is ‘subi | 
mitted to the Supreme Court, it will hold that the possessory rights - 


of native tribes or groups in Alaska based upon the aboriginal oc- _ | 
# cupancy, and use of lands in that ey were not extinguished by. = 


the treaty of 1867. | 
A The fourth question relates to the Hinttatiods: imposed by. ‘stat 7 
ute or departmental regulation. upon. the activities of a former As- 

-sociate Solicitor of this Department, in the matter of representing | 
| clients before this Department and other, agencies of the Government. 


“The regulation of the Interior Department: on this point is contained 


| in 43 CFR, Cum. Supp., 16, and reads, i in part, as follows: 


_ “No one who. has. held a position as an officer or a ‘policy- -making employee of the - 


Department. a may appear pefore it in a representative. capacity within : 
| two years after the termination of such connection with the Department. Any 
other employee or individual who has held any place of trust or profit under. 


-. fe, | _Mareh 12, 1958 a 2 3 
= the Department of the Interior | of _ * “may. aiok act ja ‘any’ Matter before 
the Department: or render any. assistance with respect: thereto. within two: years » 
~ after the: termination of such. connection ‘with. the Department unless he obtains : 
the prior. approval of the Committee in each. matter; we Ee oe Sats, | 
‘The Committee on. Practitioners (43. CF R, Cum. ‘Supp., - 3). with . 
‘some exceptions not relevant here, administers all functions under the 


‘regulation. Any applicant for permission. to practice | before the | | 


_ Department who is disqualified by a final determination of the. Com- . 
mittee may appeal to the Seeretary. 43 CFR, Cum. Supp., 1.18. a 
The Associate Solicitor of the Department i is not an: “Officer of hs) 

_ United States” in the Constitutional sense (Art. IT, Sec. 2, Cl. 2), 
_ because he is not appointed through the procedure of. nomination by 

the President and confirmation by the Senate. Whether he should 
be regarded. as “an officer or a policy-making employee,”, within the 
- -qneaning of that phrase as used in 43 CFR 1.6, would be for the deter- 
~ mination of the Committee on Practitioners or the Secretary on appeal. 
With regard to former employees of the Department whose employ- | 
. ment was not as “an officer ora policy-making. employee, ” the prin- . 
_ -cipal standard used by the Committee on Practitioners in deciding | 
whether to permit such former employees to appear before the De- 
partment during the 2- -year. period mentioned in the regulation is: 
Do the proposed appearances relate to matters which were handled by 
_ the applicants while employed i in the Department. or involve the use - 
of. information obtained 3 in the course of performing official duties? 
Under: the. provisions of section 190 of the Revised. Statutes (5 
: LU. S. C. sec. 99), it would: be-unlawful for any. person: formerly em- 
‘ployed by this” Department. to. prosecute or aid in the prosecution _ 
against 1 the United States, within 2 years after his separation from.the _ 

service, of any claim which was pending in oe pire peti 
“his period of service. 20 OP kes Gen, 805; oO 

| ones - Masrin G. Ware, : 

pom ‘Solicitor. - 


a | "CONTINENTAL OIL COMPANY. 
A-bagaI  Devided if iso 18; 1948 


- ‘oie and Gas Leases—Contracts for Sale of Royalty Gas, 


“Tn. order: to protect: ‘the Government's. interest: io its. royalty, ‘oil and zas,, ‘the. . 

. “© Department may appropriately require; as. a ‘condition: tothe: approval. Of. 

i fixed price contracts. for the. sale. of “oil and gas ‘from its leased lands, run- 
; ning for more than 1. year, that such. contr acts be subject. to certain require- 

_ ments, including those concerning waste, taking - royalty in ‘kind, and the 7 

‘computation of royalties on the basis of a minimum price. : , 


% “48 _ DECISIONS oF THE: ‘DEPARTMENT: OF THE INTERIOR [s0:LD 
_ APPEAL FROM THE BUREAU oF LAND MANAGEMENT 


The Osiifinental’ Oil ‘Company | is ‘the. unit ‘operator of: the N or a 
McCallum Unit Area, Colorado, involving oil and ‘gas lease, Denver 
027442. On July 30, 1945, Continental, as seller, entered into an agreé- 
nent. with the Cardox Corporation, as buyer, covering the disposal : 
‘of carbon dioxide gas separated from the oil produced from those 
“lands. ‘The agreement: is for a term of 8 years, and is renewable under 
- ‘certain circumstances. Under the oil and gas operating regulations, — 

Such a contract required the approval of the supervisor ee to any 
review’ thereof by the Secretary.” > (30 OFR 991.18, 221. 38.) -Conti- 
~nental submitted the agreement to the supervisor on November 14, 
“1945, for his approval. On January 22, 1946, the supervisor approved 
“the: agreement “subject to the condition that nothing therein shall be 
‘construed | as affecting any of the relations between the lessees and the 

Secretary of the Interior, and further subj ect to any conditions, modi- 
“the Secretary of the Interior. m1 ¥ ss a, 

Because the ‘contract was ie more than 1 year, the: ‘Coutnindianer ; 
“bf the ‘General Land Office (now the Bureau of Land Management), 
“pursuant: to the standard policy” of that agency, on March A; 1946, 
directed Continental to execute the following stipulation: i 

_ It: is hereby agreed that the approval. of the sales agreement shall be. subject 
io the ‘condition ‘that. nothing therein shall be construed as. affecting any of 
the relations between the United States and its lessee, particularly in matters of. 
gas waste, taking royalty. in kind! and the’ method. of: computing royalties due 
‘as based on: a! minimum price and in accordance with - the terms and previsions 
of the oil and. gas oper ating. ones applicable to. the lands covered by. ut 
agreement, .. eee ie Se Soe ae. . . 
On Decsiiber 10, 1946, Continentals was. ioe sdcinenal t time ine 
_ January. 1,: 1947, in which to execute the stipulation or to appeal. 
Continental appealed. 

Continental contends that there 1s nothing to prevent the Secretary 
from approving a Sales contract providing for a fixed sales price. | 


1 Such conditional apreval of. ae. ont by the sapergol under the Oil and 
Gas Operating. Regulations has-been the prescribed. form. of approval since January 28, 


cee - 1987. (Instructions by. Secrétary, dated January 28, 19387, on GeneEnce! Survey” ‘memo- 7 
_ Yrandum of December 18, 1936.) 


_ # This stipulation, with. minor. niciitfication,. is now the standard. stipulation required 
. under the regulations of January. 23, 1947 (30 CFR 223.4, 12 F. R. 703, 704). The practice: 
“of: requiring. ‘this type of stipulation grew out of the Department’s efforts to protect the 
“Government's interest. by. obtaining. the. highest price for. its royalty. oil and. gas. See 
Bell Oit.€ .Gas Co., A-11591 (Guthrie 014098, May 14, 1928; motion for. rehearing. denied 
July. 27, 1928), and Bell. Oil & Gas 00. v. Vepae 50 BR (egy a0 (App. D. C., 1981). = 
See vests #8 CFR 192. 82 (a). = ie . | 
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os | This iioposition | is é correct: “The Secretary, of course, has ‘authority 


to approve a. fixed. price. sales contract. without requiring a. stipulation - 


: - such as that. involved i in this appeal, and thus the royalties would be a 
2% computed: on the basis of the fixed contract, price rather than: ‘upon a 


oe 883 UL S. 883 (ess). ea oa, 


minimum price. On the other hand, the Secretary equally i is author- — 
-jzed, in order to’ protect: the Government's: interest, to require the - 


_ ~present stipulation as a condition to the approval of | a sales contract. — 


—Continental’s contention that. the Department is estopped. from | 


| ‘requiring the stipulation because the General Land Office delayed. for i 
_4months in. notifying Continental of its requirement. is without merit... ~ 
The requirement ‘was actually made only 114 months after the: date 


_of the supervisor’s conditional approval, which specifically indicated 


that his approval was “further subject to any conditions, tnodification, - 


or revocation that may be prescribed on review.” In any event, howe 
ever, and aside from the traditional inapplicability of the doctrine of. 
estoppel: against the United. States,* the fact is, as indicated in. Con- 
tinental’s appeal, that Continental Imew of the existing procedure 
and was aware that the supervisor’s conditional approval was subject 
to further modification. If Continental was opposed. to executing a, 
stipulation. of this type, well. known to it, Continental could have 
refrained from executing the agreement, ‘pending the outcome of 
efforts to secure a commitment from the Department to. approve a fixed. — 
price contract without such a. stipulation... In. the light . of the — 
supervisor's conditional approval, Continental cannot now urge that 
the: commitments. which it undertook in connection with the carbon 
dioxide gas: agreement: preclude the Department, from requiring the -_ 
stipulation. ‘ 


The stipulation. with respect oF ‘the douipritaticn ioe royalties ua. as : ae 
based on a minimum price embodies the well-established policy of the — 


Department to protect the: Government’s interest in its royalty: oiland — 


gas In connection with sales contracts: running - for-periods longer than | 


ae year. There. appears. ‘tobe no merit’ in’ Continental’s contention | 
that such a stipulation i is ‘inequitable to the Company. | 


ai - Therefore, pursuant to the authority delegated to me byt the’ Set re eS 
. tary of the Interior (43° OFR 4.23; 19: F: ‘R. 8423), the decision of the « 


- Commissioner of the Genoral Land Office — the Bureau of Land . 

, Management) i Is affirmed. Sart ee PO ae 
7 ene ence Abeta - Maseay @. Warr, 
Sen ta “Solicitor. 


; .: A 3 See. section 2 (a) of > the teases adetions 1 and: 5 of the ante aereenicnt United States Y. - ~ | 
Ras Ohio Oi Co., pees ¥. (Qa) 638, 640, 641 (¢. Cc. A. 10th, 1947), cer. denied 833, any 8. 838 ae 


(1948). : 


woe Obes 


aa ‘United States” vy. Ohio, oi Co., 168 F. (24) 633, edi . C, A 10th, 198), cert. . dented pees 
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- PROPOSED, CONTRACT—SAVAGE IRRIGATION DISTRICT 


_Trigation Repayment CoritractsAniinal: Installments, - 


“ The verb “to fix,” as used in that part of subsection (d), ‘section 9:  Redlatnation 
Project Act of 1939, ‘stating that the. general repayment. obligation ‘of # 
contracting. organization. “shall be spread in annual: installments, of the — 
number and amounts fixed by. the Secretary,” means to. establish. definitely; 

: So that the contracting parties know. how. many installments are contemplated 
- by the contract and how much money is involved in each installment. 

A repayment contract entered into under subsection ( d) which prescribes 2 
formula pursuant : ‘to: which the amount -of each’ annual installment is ‘to be 
determined; which’ formula ‘has. no relationship. ‘to the “normal and per- 

-., centages. plan” :authorized by. Congress.in subsection. ( d) for variable pay- 

_. ments; ig not. in. conformity with the requirements of the Reclamation Project, 

| Act of. 1939. | oa ) 


35081 : or ea ae ic ee a | Manor 15,1948, ; 
To THE Snorwrany, Pa ae ee | | 


This ‘responds to the oral request of ‘Aésistant ‘Secrétary! Wate _ 
that I furnish to you an opinion ao the propriety, from the. 


legal standpoint, of paragraph 17 of the “* * ‘draft'of'a contract. 


which has’ been prepared for execution by the United States (acting 
through the — of the Interior), amd, the Savage irrigation 
| district. ee 
| ~ Paragraph 173 is in » Bait’ B of the ‘proposed: dotitrast:: Part B relates ;: 
to the construction by the United States of certain, irrigation water 
distribution works for the benefit of the district. This part was pur- 
| portedly. drafted under subsection (d) of section 9 of the Reclamation 
| Project. ‘Act’ of 1939° (438 U.S. C. sec. 485h), which declares that— 
jt SIND: water may be delivered for irrigation | of lands. in. connection with. any 
oe. new project, new, division ¢ of a project, or supplemental works on a project ‘until - 
an eae ea ee he & entered into a eee contract with the United . 
States, ae providing among: other ‘things. (3) That: the general. 
repaymotit: Pe a of the: organization | shall. be: ae in. annual install- _ 
ments, of the. number and amounts. fixed. by. the Secretary, ey a period. not ~ 
exceeding forty years, exclusive of any. development period | a * a : 
. It-will be. noted that, the number and amounts of the hanna install. : 
sents payable by the contracting organization are: to be “fixed. by 
the Secretary.” The language used by Congress on ‘this point: seems. 
to be plain and unambiguous. The verb “to fix,” when used in.such’ a 
connection, means “To set or place definitely; to establish; *- * * 


settle; -* *  * toassign precisely * * *.” (Webster’s New In- 


ternational Dictionary, 2d ed.,: 1946.) riences the “number” and 


“amounts” of the annual installments provided for j ina contract are .. 


me “fixed” if, and only af, the. contracting parties know definitely how: 
. many Santial dngtallinents are called for under the terms of the con- 
tract and how much money is involved in each installment. ‘So long 
as uncertainty exists with respect to these matters, the “number” and — 


a 150] _ PROPOSED CONTRACT-—SAVAGE. IRRIGATION | DISTRICT , pee 
Me | “ _ Maroh 415, 1948 ~ -e. 


itgmotinte? of ie sacunl installmetits ; are not “fixed, ” “ See’ Ovidbarsbnt ae 
y. Watkins, 119 S. EB. 319: (Ga., 1988) 5 ; Bunn v. - Kingsbury County, 


| _ 52.N. W. 673 (S. Dak, 1892). 


‘It»perhaps: should. be. stated,-in. connection with is. point: men- . 
7 fighed in the preceding paragraph, that Congress in. paragraph ( 5) | 
. of subsection .(d); section 9, Reclamation. Project Act of 1939, has ~ 


afforded the Secretary. and contracting organizations an opportunity a 


to include in repayment contracts entered into under: subsection. (d) 


eet -a provision whereby the amount of each annual installment, as fixed 
by the Secretary, will be subject. to an adjustment. upward or down- 
ward on the basis: of a certain. formula, called the “normal and per- 


centages plan” and: eee in’ PBochOn: - of the’ act 1 (48. Uz 8. CL 
sec. 485¢c). 0 7 - 
An examination. of pees ww of the “prohossd i contract batireeni 
the United States and the Savage irrigation district.will reveal.that 
it does not state precisely the amount of any of the annual install-— 
ments: ‘contemplated by the’ ‘contract. with respect to the repayment 
of the cost of constructing. the distribution’ works. Instead, each 
- annual. installment. is. to. be. ‘computed “by multiplying. the product wi 
of the base charge. and the production.index factor by the. agricultural 
parity price ratio” (these: terms: are defined in the. section). This 
formula, “it should ‘be noted, ‘bears no ‘relationship. to: the “normal 
and percentages plan” outlined in the Reclamation’ Project’ Act of 
1939: The number of the. installments to be paid under the. para- _ 
graph will depend upon the amounts payable from year to year under 
the formula, except that whatever amount, if any, remains unpaid:in - 


the fortieth year of the repayment dctiedale is tobe paid during that. 


year. Thus, the only thing that is definite i in the contract with respect 
to the repayment schedule on’ the construction: charge obligation for — 


-. the distribution works i is that: the- total obligation i is repayable under. . 
e the: contract: in‘a period: of not’ more than 40° years. ‘Otherwise, un 


-eertainty exists concerning the “amounts” and the “number” of the Ee 
annual’ ‘installments, and this uncertainty arises fromthe use of a 


formula other than’ the one so aa by Congress for variable 


at payments. 


In view. of the fact’ éhist ae number” a sasrouinita”: as the inital 


installments contemplated. by paragraph 17 of the proposed contract: ee 


between the United. States and the: Savage irrigation district are. 


_ Wicertain rather than: “fixed,” and the further fact that a formula: | 


me different from the one: prescribed by Congress for variable payments : 


ee 1989... 


has been used‘ in the paragraph, itis my view that paragraph-17 does __ 
~ not conform to. the requirements. of ies Peclamation Evetect ‘Act: oF a 


Maine -G. Wann; oe aa - 
| ; » Solicitor. _ 


ion 3 DECISIONS OF THE ‘DEPARTMENT OF THE INTERIOR 160 tL D. yo. 


_ INDIANS OF CALIFORNIA AS “IDENTIFIABLE” GROUPS OF IN- 
DIANS WITHIN. THE MEANING OF THE INDIAN CLAIMS: com. 
_ MIssION ACT . | pee 


“Indian Claims Gominission: Act of Angust 13, "1946-—Capacity of Clatinaata hp 
~- to Sue Under ‘the Act—Nature of “Identifiable”: Group of Indians— 
a Indians of. California, as a Whole,” ‘and Particular: Organizations of = 
California Indians as “Identifiable” Groups—California J urisdictional . 

: ’ Act of May 18, 1928, 7 SO ates ae ss ne eee 
. In order. to be “identifiable” within the jneaning of the Indian Claims: Com: ie 
mission Act of August 13, 1946 (60 Stat. 1049; 25 U. S. G. A. sec. 70a—-¥), a 

group ‘of Indians must possess characteristics. which bear a substantial 
_ relationship te the factors that characterize tribes or bands. It must bea 

group whose political existence has been recognized by | Congress or the. | 

executive branch of the Government, or one which in the absence of such 
recognition has a ae facto collective existence and carries on a type of group — 

life. characteristi¢ of the Indians in the United States or r Alaska, as: ‘the: case 


may be. 
a udged by this test, neither the Indians of California as ¢ a whole, nor ‘penicaiay 


organizations of California. Indians, such as the Indians of California, Inc., 

the Mission Indians of California, or the Federated Indians of California, 
. constitute “identifiable” groups of American Indians within the meaning of 
“ithe Indian Claims Commission Act. To speak of.all the Indians of the State - 
- of California is to refer solely toa geographical .category.; The California 

Jurisdictional Act of May 18, 1928 (45 Stat. 602), dealt with the Indians 
of Valtornie: as a group salely for the purposes of. that act. _ 


re 1, 1048. 


To THE GRORETARY. 7 | ) | | 
: This memorandum: ealtee te three contracts between Calforna 


| Indians and attorneys... 
. One contract is between “the Indians of California” and Messrs. 
- Willsinson, Goodwin, and Clammer, providing for the. employment. of 
_ these attorneys as general counsel and as counsel. to prosecute any — 
claims which the Indians may have against.the United States: This 
— contract: apparently. originated in. a convention of. California. In- 
~ dians held at Berkeley, California,.in, September 1945.2. It purports. 
to have been executed on behalf of the Indians by Clyde A -Thomp- 7 
son, Herbert.A. Bellas,-and Manuel Cordova, who are supposed, to 


represent various auxiliaries of. an. organization of California. In- 


dians known as the “Tndians of California, Inc.,” and by Adam.Cas- 


a _ tillo, who is supposed. to-represent another. organization: of California, | 
Indians designated as the “Mission; Indians of California.” - . These, oe 


are’ apparently. voluntary. organizations. of. California, Indians’ e8- . 
tablished. under the laws.of;the State of. California for: PUTpORES not 1am 
Hee disclosed to the Department. | : . fet a. 3 ge Se 





*8ee, letter dated Jane ‘$0, ‘1947, from r G. Collett to ‘Under Secretary Chapman. a oe 
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7 ere Castillo has informed the Department ofhis withdrawal from ; 
‘the Wilkinson contract, and there has been submitted to the Depart-- _ 


~ ment. for. approval a contract under which the: “Mission Indiaris of | 
— California,” purportedly represented by Castillo, "have employed Mr. 
Norman Littell to press their claims before the Tndiay: lane Com- 
mission and to act as. general counsel, ak 


Other California Indians, describing chaviaelves: as ie “Federated ae 


Indians of California,” ” have submitted to the Department | for ap- — 
-proval a contract employing Messrs. John WwW. Preston, Frederic A. 


_. Baker, and John W. Preston, Jr., as attorneys to epee a its mem- — 
. bers before the Indian Claims Gannicsion: 


‘Section 2 of the Indian Claims Commission Act of Anges 13, 1946 . 
(60 Stat. 1049, 1050; 25 U. S. C. A. sec. 70a), gives the Commission: 

authority to leas and determine ‘claims against the United States on _ 
behalf of any Indian tribe, band, or other identifiable. ‘group of 
| American Indians residing within the territorial limits of the United 


States or Alaska.” The terms “tribe” and “band” are not: without 
their perplexities? but these have been largely resolved i in the’course — 


of working out satisfactory. relationships between the Indians and’ - 
the Government of the United States. The term “tribe” may be used 
in two senses, one ethnological and the other political. Some of the 

‘Indian groups which have been accorded recognition as tribes by the 
Government represent: mergers of different ethnological stocks for ad- 


ministrative and political purposes.? On the other hand,some Indian 


_ groups that. originally were tribes in the ethnological sense have 
- - become subdivided in the course of time into separate bands, each. _ 


= exercising political | authority, and these bands have secured. recog- _ 


nition from Congress or the executive officers of the Government. 


Governmental recognition of ‘tribes and bands has been accorded in © - 


the process of treaty-making, or has been. implicit in the establishment 
of reservations for groups of Indians by acts of Congres s or ‘Executive 
- orders,. or in other types of legislative or administrative action, There 

has been no such recognition of “the Indians of California” or the 


- “Indians of California, Inc.,” or the “Mission Indians of California” 


or the “Federated. Indians of California” as a tribe or band exercising 
| peliical authority. 7 : 


. The term. “édentifiablé group. of: ere Tidians” had not been | i 


employed, either in claims legislation or in Indian legislation gen- 
~ erally, prior to the enactment of the Indian Claims Commission Act. _ 
That act contains no provision —— defining the. term “identi 7 
; fiable group of American Indians.” oe i ee , 


a See Cohen; “Handbook: of Federat Indian. Law? (1942), Dp. 268 ef seg.. . 
8 oxamples are the Indians of the: Fort Belknap. Reservation (Gros. Ventcs and “Asaint- 
i, boine Tribes)’; the Indians of the Flathead. Reservation (Salish and Kootenai Tribes) ; and 
ci the Indians of the Wind River. Reservation (Shoshone: and ‘Arapahoe auihesy: 


= Ne se 
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It is siete that, in see to be “identifiable,” a group of Indians. 

2 must possess common characteristics which will serve either to dis-_ 
-tinguish them from or assimilate them to other groups of Indians. _ 

‘While the act. does not enumerate. these characteristics, they must — 
necessarily bear. a substantial relationship to the factors that charac- a 

~ terize tribes or bands. The rule of ejusdem generis, which restricts a 
| general. term Mm a statute within the ambit of the specific terms used 

in the same connection, would seem to be applicable. here, unless a 
broader meaning is creed by. the statute or the circumstances: of 

itsenactment. 3 | 

The Indian Claims Conia iasion Act itself reveals no ee to ae 

make a wide departure from established usage in determining the — 

Status of Indian groups. The subdivisions | of section 2 of the act 
relating to the types of legal claims which may be prosecuted under 

_ the act refer to claims based on laws, treaties, Executive orders of the 

President, contracts, and agreements. Such. claims would arise only 
if political recognition had been accorded to the particular Indian 
groups. asserting them. The references to other claims “in law or 

equity” or based on “fair and honorable dealings” also appear to as- . 

sume the existence of some form of relations between the claimants 
as groups and the Government. be com : 

“The provision for representative suits made by section 10 of the 
Indian Claims Commission Act (25 U.S. ©. A. sec. 7 01) appar- 
ently contemplates the possibility of a state of political disorganization 
-inan Indian group. However, the claim is to be filed insuch a situa- 

tion on behalf of the group, and. only aroup, rights, are to be ae 

, cated by the Commission. es 

Of particular interest is section 13 (a) of tik Indian Claims Com- 

niin Act (25 U.S.C. A. sec..702), which provides: - 

AS: soon as practicable the. Commission shall send. a written: explanation of 


3 the provisions of this Act to the recognized head. of each Indian tribe and band, - 
and. to any other identifiable groups of. American Indians - existing as distinct | ; 


entitics Tesiding. within the territorial limits of, the United States and. Alaska cee tex 


Re [Italics supplied] | | | 
It would hardly be possible for the Comaniion to mail a written - 
explanation of the act to a group which did not have some recognized . 
form of collective. existence. Moreover, a group: could hardly be » 


said to exist as.a “distinct entity” unless some means had been estab- see 


lished for ascertaining and effectuating the will of the group. 


4In- complying with section 13 (a), the Commission: did: not ateetipt to: asterintite what . 
constituted “identifiable groups of American. Indians existing as distinct entities. ‘ae It - 
requested that the Bureau of Indian Affairs: supply a list of. “the names and addresses _ 
-of those to whom the explanation of the act must be sent.” See letter of April 17, 1947, 


--from the Commission to the Commissioner of Indian Affairs. The list: was supplied on ~ | 


‘April OA OTE included specific bands of. California: Indians, but ‘none of the organizations 
- * of: California Indians involved’in ‘the: pending. contracts was included, The list -was 
i? admittedly dncomplede;: and a: Supplementary list was promised. . one ee gn a, Oe 
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For the'r reasons fndieated above, it 1s my ‘conclusion that’: an identi: 


? fiable” sroup of Indians, within the meaning of the Indian Claims - ; | 
: Commission Act, is a group whose political existence has been, recog- a 
nized by Congress or the executive branch of the Government, or one 


which, in the absence of such recognition, has a de facto collective 
existence and carries.on a type of- group life characteristic of. the | 


eo Indians i in the United States or Alaska, as the case may be. » 


= To. speak ofall the Indians of the State of California is to notes 
| solely to a geographical category. “Prior to the act of May 18, 1928. 


(45 Stat. 602) , which authorized “all Indians who were residing i in the 


| State of California on June 1, 1852, and their descendants now living 


In said State” to sue the United States, the Indians in California - 


eo certainly did not constitute a single’ entity. Moreover, the jurisdic- 


~~ tional act. plainly and unequivocally. indicated that: the California — 


Ss Indians were being dealt: with as a group solely. for the purposes Of <. 


that act. Thus, even after the act was passed, there was no new entity | 
known as “the Indians of California” ; and since the date of the statute 


the Indians of California have not. maintained any sort of collective & - | 


| existence as a. single group. | 
-T am aware that. the Legislature of the State of (amit has 


7 ‘Adapted legislation * authorizing the Attorney General of the State - . 
. to Tepresent the Indians of California before the Indian Claims Com- 


mission. The Attorney General has ruled®* that under this legisla- 
tion he may ‘not represent any group of California Indians less than _ 
_ the whole group known as “the Indians of California,” despite the 
_. fact that the legislature adopted a resolution declaring that the legis- 
 Jation was intended to permit him to do so.’ . In the course of his 
opinion, the Attorney .General expressed the view that “historically 


the Indians of California as a combined group or entity have been 


regarded and tr eated in a sense at least as wards of the government. - 


7 However, his assumption: that. the Indians of California historically. | 


have been treated as a single entity is not-supported:by any factual 
data: and is plainly contrary to the specific finding made by the Court 
of Claims in the case of Zhe Indians of i v. Phe United 
_ States, 28 Ct. Cl. 583, 597, asfollows: = a 
“There. was no Nation, band, or tribe known or identified as the “Indians . 

: eae CREM | 

An argument could be nde that fe e jurisdictional not ‘of May 18, 2 
. 1928, constituted a. recognition by Congress of the “Indians who were 


. residing i in the State of California on June 1, 1852, and their descend- . 





ants now living i in said State” as an identifiable group of Indians for 


‘3 Laws of: Calitornifa, 1947,' chs,.46 and AT. 
: 8 Opinion, No; 47+205, August 29, 1947. 
‘a aay Conéurrent Resolution: No. 65. 
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all purposes, including the dia ‘Claims, Canminion Acts How- : . 
| ever,, for.the reasons set out above, I do not believe that such. an. argu- | 
ment would be sound. ° Furthermore, such.an argument would not 


be available to support the contentions of the “Indians of California, i. 


Inc.,” the “Mission Indians of California,” and the “Federated © : 
Teds of California,” that they. constitute identifiable groups of — 
Indians for the purposes of the Indian Claims ‘Commission Act. 


These three organizations apparently possess none of the attributes. _< 
which historically have characterized Indian Broups in the United - 
rae States. : - 


It follows from what has been said that, in my opinion, cael: the 


i : Indians of. California, considered as a whole, nor any other of the 


organizations in hos behalf the contracts under consideration have = 


been executed can properly be regarded as an “Indian tribe, band, or . 


other identifiable group of American Indians” for the purposes of. the 7 


Indian Claims Commission Act. - However, the function. of making — 7 


| authoritative determinations on questions of this nature is vested in — 
~ the Indian Claims Commission. The disapproval of the contracts by 


> this Department for the reason which I have stated would deprive the | 


parties of the opportunity to have the question of status considered — 
by the Commission and by the courts on appeal. Therefore, I be-. 


lieve that, subject to a determination that such: contracts otherwise _ : 


ou merit approval. (as to which I express no opinion), it would be. per- 


missible to approve the respective contracts in the following langus ge, 
thus reserving for future.determination by the Indian Claims Com-_ 
mission the question concerning the competency of these several or- 
_ ganizations of California Indians to institute proceedings under the :s 
Indian Claims Commission Act: oo | 


“Appr oved insofar as the contract involy es the siesta tions of claims to the 
Indian Claims Commission on behalf of the individual Indians who are parties 
to the contract and the tribe, band, or identifiable group: of Indians, if any, ac- 

tually represented. by such individual Indians. It is believed that the decision 
as to whether the individual Indians who are parties. to the contract represent. 
an Indian tribe, band, or other identifiable group of Indians, for the purposes of 
the act of August 13, 1946 (Public Law 726, 79th Congress), should be made by 


the Indian Claims Commission. 


The suggestion that any. approval which may be given to the con- 7 
tracts under consideration should be limited to the contract pro- 
visions relating to the presentation of claims to the Indian Claims — 


Commission is made for the reason that two of the contracts provide . 7 


~-for employment of the attorneys as general counsel in addition to their — 
2 employment. for the purpose of prosecuting claims before the Com- 
- Iission. Insofar as the employment. of general counsel by these or- 


“. ganizations of. California Indians is concerned, administrative ap- 


= proval of such contracts is not required by law and would not be ap- 
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| propriate. vant fon ce provisions of the Tadzan Claims. ‘Commis- 7 


sion. Act, only. : Indian tribes are required by section 16:of the Indian. a 
: Reorganization: Act (25 U. Ss. C. sec. 476), or section. 2103 of the Re- 
vised Statutes, (25 U. S. C. sec.. 81), as the case may be, to submit. con- ne 


tracts with attorneys to this Department for approval; 8 and none of © 
the organizations of California Indians considered in this ‘memo- 
randum isa . tribe: within the 1 meaning of either of these ey | 
provisions. Sse, Riis eae yee. SES 4 
| Mastin G. Wurrs, - 
| - Solicitor. 


GOVERNOR OF ALASKA 


Expiration of Term—Status of. Incumbent “Holding Over”—48 Vv. &. C. o 7 
sec, 62, a 


‘Because. of the express sa tatey. provision that the Governor of Alaska “shall : 
hold office for the term of four years and until his successor is appointed es 


and qualified, ” the position of. Governor of Alaska does not pecome vacant, . | 


nor does the authority of the incumbent to perform the duties of the position : 
terminate, upon the expiration of the 4-year term for which the incumbent cee 


was appointed and confirmed. The authority of the incumbent to perform = 


- ‘the duties and to receive. the emoluments of the office continues until a 
successor. has been appointed and qualified. aa 


“The provisions of 5 U. S. C.. sec, 56, prescribing limitations with respect 3 OO 


the payment. of salary to a “recess appointee” are inapplicable to a situation 


in which the incumbent of the position of the Governor of Alaska “holds shaw 


over” until his successor is eed and qualified. 


To eee Suoretary Warne. - : ae 

This. responds to your. oral inquiry as to what the status of the pe 
| present Governor of Alaska would be if the current session of Congress _ 
were to end without the Senate having taken any action on the. 
President’s recent. nomination. of ‘the | Governor for a third term. 
(94 Cong. Rec. 2712.) — | | , 

I am informed that. the Governor S: ena term began on March 
93,1944. ‘The pertinent statute provides that the Governor of Alaska 
| “shall hold office for the terin. . four years and until his successor 
_ 4s appointed and qualified — BD. ee U. S. C. : sec. 62; italics 
“supplied.) he | 

- In the absence ae the italicized portion of ane statutory: language Be 
quoted above, the authority of the present: Governor of Alaska to 
_. perform the duties of ‘that: position went have terminated. at ‘the 3 


8 The reference in section , 2103, Revised Siitates to “individual Indians not citizens of 
- the United States’’ is. no longer significant, in view of the granting ee citizenship. to a - 


Indians by virtue of 8 Uv. Se c sec, 601. - 
9489555414 Zan * 


158 | | "DECISIONS OF THE: DEPARTMENT. or. THE INTERIOR 160 L D 


end of March 22, 1948, or 4 years after the begining of his most recent | 


a term of office. (12 Op. Atty. Gen. 130; 17 Op. Atty. Gen. 648; see 


14 Op: “Atty. Gen. 259, 263.) However, as Congress has specifically | 
provided that the Governor of Alaska shall hold office “until his suc- 
cessor is appointed and qualified,” the position of Governor did not 
become vacant upon the expiration. of the 4-year term which began 
on March 23, 1944. The authority of the incumbent to continue to 


‘perform the duties of the office was not impaired to any extent by 


the expiration of the 4-year term; and the incumbent may: continue 
to occupy the office, to exercise its powers, to perform its duties, and 
to enjoy its privileges and emoluments until the beginning of a new 
4-year term pursuant to favorable action by the Senate upon the 
.. President’s nomination of-the incumbent to succeed himself, or until 
another person shall have qualified for the office under an appoint- — 
ment made through the Constitutional procedure of nomination by : 


.< . the President and confirmation by the Senate. - 
The termination of the present session. of Cuigees encod any 


os action having been taken by the Senate upon the pending nomination | | 
mentioned in this memorandum, would not affect the conclusion stated 


above. The provisions of section 56 of Title 5, United States Code, 


prescribing. limitations with respect. to the canine of salary payments — 
_ to so-called “recess appointees,” are not pertinent to this discussion. 
‘That section is applicable only" to the filling of “a: vacancy: ‘in any 
existing office, if the vacancy existed while the Senate was in session 
~ and was by law required to be filled by and with the advice and consent. 

of the Senate.” In this case, there is no vacancy in the office of Gov- 
ernor of .Alaska, even though the incumbent’s 4-year term, which : 


| — on | March 23, (1944, expired at t the, end of March 22, 1948. 


‘Masex G. Ware, _ e | 
Solicitor. 


H. LESLIE PARKER ET AL, 
A-24622 = sséDeeesided March 30, 1948 
Oil and Gas Leases— Mineral Leasing Act—Preference-Right Applications 


Although. an application for. an oil-and gas lease.could, under. some circum- 
stances, have been rejected ‘where the applicant was 1 day late in paying 
the required rental, the subsequent issuance of the lease amounted to a 
“waiver of the delay. 
A request for return of the rental deposit made on an application for an oil ° 
~- and gas lease, after an extension. of time for payment of rental had been 
gr anted by the General rend cunt did not constitute a withdrawal of the 
.. s application: © 
, The. Secretary: must’ recognize a yreferencetight ‘application: for’ an ‘oil and 7 
gas lease which complies with the provisions of section 1 of the act. of July 
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oe | 29, 1942 (56 Stat. 726, as’ amended ; 30 U. ‘3. C. see.’ 226), “and the. ap- 
plicable: regulations a CFR 192. 14d), and. issue an oil and gas lease to. the: 
“en : : , Se oc eae aig 4 


et APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


ae Leslie: Parker, as attorney in fact. for the protestants, Carl. AL | 


Peterson (Evanston 021086), Gene E. Griffith (Evanston 023900), 
William G. Griffith (Evanston 023901), and John E, Griffith (Evans- 


ton 023902), and as alleged owner of operating rights under. one of © a 
these applications, has appealed: from. a: decision of the Director of. 
the Bureau of Land Management, dated March 17,1947, dismissing a 


7 protest against the issuance of a preference- right oil sad: gas lease, 
covering certain lands in Wyoming, to Elda M. Butterwick, under — 


section 1 of ‘the act of July 29, 1942 (56 Stat. 726), as amended (30 
U.S. G., Supp., sec. 226b)2 The protest was dismissed on the ground © 
that the lands involved in the proceeding were embraced in the Butter- 
wick preference- right oil and gas lease application (Evanston 023812), 
based on her previous oil and gas lease. (Evanston 020981). -The facts 
are set forth in detail in the Director’s decision of March 17, 1947. | 

Parker alleges that the Butterwick. noncompetitive 5-year oil and 
gas lease (Evanston 020981) issued as of January 2, 1942, was invalid 
| from its inception because of certain. irregularities inks occurred 
prior to the Department’s approval of the lease, ‘The ss eae con- : 
tentions in this respect are discussed below. | 

One point on which the appellant lied is that the depont of ‘the 
first year’s rental under the Butterwick lease (Evanston 020981) was 
not made until “September 6, 1941, or one full day after the expiration 
of the thirty (30). days allowed: for that payment * *- *,”2 The 


1-day delay in paying the rental under the earlier lease is not now. a | 


proper basis for refusing to grant Mrs. Butterwick’s present applica- | 
tion. Although her first. application perhaps. could, under some cir- 
cumstances, have been. rejected for failure to comply: with the 30-day © 


requirement, ‘the 3 issuance of the lease in accordance with that applica a 


| tion amounted to a waiver of the delay. bas | 

The appellant: also argues that. been the: appliekGen filed ty Dr. 

| Arbogast on behalf of his daughter, Elda M. Butterwick, for.an ex- 
tension of the time in which to pay the first year’s rental ‘under the © 

earlier lease, was not received by the General Land Office until. Septem- 


ber 8, 1941, the application was filed “three days aiter expiration ‘of — | 


the thirty. (80) days allowed the applicant to pay first-year’ s rental.” — 
- However, the record shows that, i in addition to the application filed by 


1 This section was s repealed effective August 8, 1946, but rights previously acctuing under - 
At were not affected by the repeal.. Sections 14, 15. (60 Stat. 950, 958). . . 
2 Appeal dated April 21, 1947, “p. 2. . 
su, Appeal dated oe 21, 1947, Pp. 2. 
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_ Dr. Arbogast, George Ww. Bird, an 1 attorney. for ihe, applicant, on 
“September 5, 1941, filed with: the. district land office.a request. for an 
extension until January 1, 1942, of the time within which: to pay. the 
annual rental. The. application iherelote was timely filed. Moreover, | 

the conclusion stated 1 in ‘the’ preceding paragraph | is also pertinent to 


: . this point. - - 
After ine Conmissioneé: of the Goneral Land Office, on September a 
10, 1941, granted | an extension until J anuary. 2,.1942, of the time in 


- which to pay the rental, Mrs. Butterwick requested, and obtained, the. 


_. return of the rental money previously paid on September 6, in order —— 


to utilize it in completing drilling operations at Coleville, Utah, 
Parker contends that this return of the rental money amounted to a 


withdrawal by Mrs. Butterwick of her application. Plainly, this con-- 
tention is without merit. Having received an extension of the time __ 
in which’ to pay her rental, Mrs. Butterwick quite naturally wished to 
secure the use of her money during the extension period. She plainly — 
indicated that’ she would pay, ‘and she did in fact. pay, her rental be- 
fore the: extended due date... The Commissioner treated her applica-— 


tion as valid, and a lease was issued on this basis. There was nothing | 


a to indicate a withdrawal of her application. The decision in -H enry oe 
 Lubhing, 4-24515, June 8, 194”, cited: *y. Parker, 3 = Miotetore, imap: 


plicable to this case. 7 | 
~The appellant’s other: contentions are subsidiary to the points dis. 


ee cussed above. . 


_... ninety days prior to the date of the expiration of. the. lease. ad . 


~The Butterwick preference. ae appheation was. filed o on negate. 

7 2n, 1946, a. date prior. to the expiration. of her: previous lease, and all — 
“the pertinent requirements of the statute * and the regulations * 5 have | 
been met. There is no evidence ‘in the. record that: would have justi- 

- fied the cancellation of Mrs. Butterwick’s earlier lease during its. life- 
time or would now justify a holding that the Butterwick lease . “was - 


invalid. The Department: must. observ6. Mrs. Butterwick’s statutory o 


| preference right and issue a new lease to her. = 
Therefore, pursuant to the authority delegated to me be the Sere 


ity of the Interior (48 CFR 4.23; 12 F. R. 8423), the decision of the _ = 
- Director of the: Bureau of ene Manag gement. t dismissing ne appel- Tag aie 


: lant’s ec 1s affirmed. See oe 
Sa ee es 2 ee Te -Masris G. Waa. 
oe _ Solicitor. 


4 Sbetion: 1 of the act of July 29, 1942, as amendéd:: supra, provided, in part, ‘as. follows : _ = 
“That upon the expiration of the five-year term of any noncompetitive. oil and gas 
lease * * & the record title holder shall be entitled‘to a. ‘preference. right over others. 
to a new lease for: the same. land | * * if he shall file an application meer, wate 
*, ? 

'The applicable regulation | provides :. 
“Dhe lessee must, within the netiod: heaanine 90 days prior. ‘to the date of expira- . 
tion of the lease and ending on the date of expiration, “gubmit an. application. 1 e 
a: by a proper filing Fee and the first year Ss rental - =o 1” {43 CFR 
aaa 3 ; 


a ne —., D.MILEER | : 
——A-24692 oe Decided Aprit 15, 1918 


= A-24800- 


| Oil and Gas Teases— Withdrawn tend Mi eh en ene, 
AD. application for an: oil: and gas. leeke ‘filed | when the land | involved | is | with: ae 
drawn is invalid. a : Se re 
An oil. and gas lease. application f for withdrawn land may y not be held in suspense 
"4 until the restoration of the land to entry and then considered as if filed at . 
- the instant that the land i is restored to entry. | : | 
‘The revocation of. a withdrawal does not validate a. lease. pplication which 
covers. part of the withdrawn. land and. which has noe heen finally. rejected 
as of the vues of the revocation. cu dt UE gee Ouse 2) cat tS 5 Ser be 


“APPEAL FROM THE BUREAU oF LAND MANAGEMENT _—s 


Th. 1945, D. Miller filed. three applications for oil and gas | leases 3 in 
| Alaska: under the: Mineral: Leasing; Act of February 25, 1920 (41 Stat. 
437), as amended (30 U.S. 0. A. sec, 181 e¢ seg.).. “Anchorage 010774. 
and 010775 were filed on October 99, 1945, and Anchorage 010809. was 
filed on December 12, 1945. - ae | 
-. On June 10, 1946, Miller filed an Sciendad’ description. of the Cima | 
erie for ender Anchorage 010775... On. August. 27,1946, the Acting 
Director of the Bureau of Land Management. found that there were . 
no such surveyed lands as: ‘those described in the amended. application, 
_and that the description given therein for the unsurveyed. lands sought - 
by the. applicant was. too indefinite. - ‘The Acting: Director also held — 
~ that the. application. was subject. to: rejection. for another reason, i. Q., 
the application, Anchorage 010775, was not accompanied. by. the re-— 
quired filing’ fee. and rental. ‘payment. The. application accordingly i. 
was rejected for. the latter :reason.. ‘Thereafter, Miller submitted proof — 
that he had, in fact, deposited. the required: amount’ when he filed his — 


original: application: ‘He.also, on November 29, 1946, submitted Be, 


= further correction of the. description of the surveyed and 1 unsurveyed ea 
a lands sought. under Anchorage 010775. = 
~ On February 27, 1947,.the Director of the Buspar of acid Manage- oe 


- ment vacated the decision of August 27,1946,totheextent that itheld = 
that Anchorage. 010775. had not been accompanied by the ‘required ce. 
filing fee and rental payment. - The Director then rejected Anchorage as 
010774. and. 010775 for the reason that the lands applied for were not, _ 
: on the date of the: filing, of the applications, subject. tolease foroiland 
— , F gas purposes... All the lands. covered. by Anchorage 0107 15 were found . = 
' to have been withdrawn by Executive Order No. 5214, dated October 
30, 1929. Some of the lands covered by Anchorage 010774 were like- 
wise found to be within the same withdrawal, and the balance-of the 


~ Jands covered by that application were found to have been. withdrawn 7 
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by Public tang Order No. 89, ‘Gated Ta: anuary 22, 1943. (8 F. R. 1599). a. 


With respect to the lands involved . in Public. Land Order No, 82, the 


Director stated that they. had subsequently. been restored. to entry by i 

-Publie Land Order No. 323 of August 14, 1946 (11 F. R. 9141), and 
that the rejection of Anchorage 010774 was without: prejudice tothe 
right of Miller to file: new application for the lands outside oe area | 
| of the Executive- order withdrawal. 

- The Director, on February 12, 1947, rejected Anchorage 010809 as 
eause the lands: applied for had likewise been withdrawn Public 
Land Order 82.1. : 

Miller contends :on al that the poulisanona: he as. ‘they | 
Siecle lands withdrawn by Public Land Order No. 82, became effec- 
tive immediately when the lands were restored. to entry. by PublicLand 
—. Order No. 323.2. In addition, he requests that so much of the lands: — 
. covered by his applications as are now withdrawn by Executive Order | 
No. 5214 be reclassified and that leases be granted to him.” ) cor 
: The revocation of a withdrawal doés not validate. a lease’ applica- 
~ tion that was filed at'a time ‘when the land sought in the application’ : 
was subject to the withdrawal. Guy C. Riddell et al., A-24055;'Jan- 
—uary 24, 1946 (unreported). “An application. relating to withdrdwn 3 
land may not be suspended to await the lifting of the withdrawal and 
then considered as if filed at: the instant that the land is restored to. 


", entry. ‘E.R. Clark et al: , A-24159,, J uly “9, 1945 (unreported) 5 ‘Lewis 


Re Cureton, A-25196, March's, 1948 (ithreported). Consequently, the . 
- Diréctor ‘of the Bureau of’ Land Management correctly held that Mil 
~ Jer’s applications, insofar’ as they - related to ‘lands: ‘withdrawn: by ee 
Public. Land Order No. 82, were invalid. The revocation of the with- 


drawal during the ‘period’ between the filing’ of the’ applications. and 


i the time when they were finally rejected by the Director could not give 
| validity to applications which were invalid when filed gi 4 Se” 
As to Miller’ s request that those lands covered’ by: Hig cpplications 
which” are withdrawn by- ‘Executive’ Order No. 5214: be. reclassified — 
“and leased to him, no leases may be issued to‘him so lotig'as:the with- 


Ee. drawal’ remains in effect. “If the withdrawal should be revoked, 


| Miller’ S present. applications could not be considered, for: the ronson 
stated above, and it would be necessary for him to submit: new applica- 


. tions: subsequent. to the, revocation of the withdrawal.” Moreover; if 
_. and when the lands are restored ‘to appropriation under the public- . 
“ae land laws, they ; must be restored subje ect’ to p Be: Sa of section £ 


-*.1The Director also: nédécted dndierage 010809. on. » another: eceaud: “nat. ‘since Miller: does 
ae attack that holding, it will not be reviewed in, this decision. _ 

m 2Under the terms ‘of: ‘Publics Land Order: 828, ‘these somes pene unsurveyed, became 
Bubsecr’ to SD ‘on January 15; 1947. : LE ee Sees ie? gaa * yeeest ss aoe tie 


_ oo DIAMOND TWO“CATTLE COMPANY’ 32s: 168 eon 
ayh.2 | April 20, 1948 | a ee | | 


“Obthé wetiof,  Septernbon ‘OT, 1944 (58. Stat. 748), as s ntended. (61 Stat, 


1243.48 U.S.C. A. sec. 289). which accords: to honorably. discharged | - 
= veterans of World War IIa 90-day. preference to-file applications 


_ under the homestead or desert-land laws or under the Small-Tract Act 


of June 1, 1938 (52 Stat. 609 ; 43 U. S. C. sec. 682), for lands restored 7 | 


from.a withdrawal. 7 | 
tis recommended, however, that the Bureau of Land epee 
consider -Miller’s request that.the lands that are presently. subject to 


-. Executive Order No. 5214 be removed from the withdrawal. 


Therefore, pur: suant to the. authority delegated to me by. the Recres 

. tary. of the Interior (43 CFR 4.23; 12 F. R. 8423), the decisions of the 

Director of the Bureau.of Land. Management dated Febr mary, 12 and | 

- February 2 27, » 1947, are affirmed. eT 

Te ily see : os Mase G ‘Wurre, ot 
Solicitor... 


ae | "DIAMOND TWO CATTLE COMPANY 
525210 | Decided. Apri’ 20, 1948 


= Private Bistiange smaplor Grazing Act. 


—_ _ Reserved lands. are not. subject. to a private exchange under section 8 of the 
= Taylor Grazing Act, even though the exchange application 1 was filed before | 
. the selected 1 lands: were 2 withdrawn. eS 


Y Dace eee nae 


APPEAL FROM THE ‘BUREAU OF LAND MANAGEMENT. 


ie, ‘The Diamond Two Cattle Company, i in November 1943 and Febru: 7 
ary 1944, filed applications to select, under section 8 of the Taylor 


; Grazing hee 1 approximately 1,405.84 acres of public land in Arizona. = 


soueie, of a grazing district in exthatize for approximately 1,410 acres 


of privately owned land in Arizona. - Approximately: 420. 5 acres.of ; 7 
the selected lands? had been withdrawn on September 14, 1945, for 


- reclamation purposes under a “first “form” withdrawal. ...Thée Direc 


am ay of.the Bureau of Land. Management, by a decision dated: October - = 
24, 1947, rejected the exchange insofar’ as these withdrawn lands are ae 


| pin nl | 
In its appeal, the Company: urges. «that as its applications: were filed tin 
~ almost 2 years prior to the. date of the withdrawal, ae Company’ Ss 


2 Act; of! June:-28, 4984: (4s: ‘Stat. 1268); as: amended Ly. the act: of June, 26; 1936. eas : 
Stat, 1976 ; 43 U. S. C. sec, 315g). atte, 1% hens este 


ao. 10-N., R.8 W., G. & 8. B. M., "Arizona, et 
ee ae  gee::23, lots. 8 and ‘11 ;: “ 
. "Bee. 25, Jot 3 and 4, SUNWH,. sw. 
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: proposal should have been considered favorably ea. aise The : 
Company. further urges that. its: conteniplated’ use: of the land: for 
_ grazing would not actually interfere with- the use of the land for the 
erection of: structures for reclamation’ purposes.’ “The Company states 
that it would agree to the reservation’ ofan‘ easement’ over'the sélected - 
lands for the use of the Bureau of Reclamation. It is also suggested | 
by the Company that the Purpose of the. withdrawal order proveely | 
am will never be effectuated. | 
Under section 8 of the Taylor Grazing Abt, mie seiectad public lands : 


are subject to exchange only if they are ‘unreserved. | Conversely, so. 


long as the lands are reserved, they are not subject to exchange. The 


- fact that the exchange applications in: this case were filed before 


_ the lands were withdrawn by the order of ‘September 14, 1945, did 
not create in the applicant any vested right to secure the consumma- : 


oa _ tion of the exchange. State of Arizona, 59 I. D. 317 (1946). Accord- 


-ingly,- the Director of. the Bureau of Land Management correctly. — 
rejected the applications insofar as they related to withdrawn lands. . 
The Company’ Ss suggestion that the withdrawal is not necessary 3 
to achieve the purposes es a it might appropriately be 


| : with supporting data and aan for revocation of the reclamation a 


withdrawal. | | 
Therefore, pursuant to eli authority delegated to’ me by the Secre-. | 
tary of the Interior (43 CFR 4. 93:19 FB. BR. 8423), the decision of 

the preeeos of the Bureau of Land d Management 1S affirmed. | 


“Masta Cc Ware, 

| - Solicitor. : 
RED SPRINGS ox coma 
ac May 8 3, 1948 


7 a Oil and Gas Leases—Waiver of Rentals. 


| ~ Under : the. act of ‘February. 9, 1933. at Stat, 7198 30 U: S: 6. ‘see. aes 
es acreage rentals. on an oil and. gas lease are: not waived Suring. lease months 
When production occurs... | 


APPEAL: FROM: THE BUREAU: OF LAND MANAGEMENT 


Red. Springs Oil: ‘Company has appealed from a | decision. of ‘the. 
; ~ Director of the Bureau of Land Management: which called upon it to 


i. _ pay rentals accrued on lands committed to the approved Red Springs 


“unit agreement and covered by oil and gas leases; Cheyenne 054291, 


~ 054567, and 054569, which have been offered to the Company. - ‘These 


-rentals are for various lease months during, the apo December 20, 


1989, to November 20, 1945, 


ae ee . ; Secu SPRINGS: Ort Me Saas re 7 “165- 
oe ae ere _ May 8, 1948 : 3 Me 
The ae dissloses shat on. October ‘ib, “1949, ‘Assistant’ Sony 


| : Chapman assented, as. of December 20, 1939, to the suspension of drill- aa, 4 
- ing and producing requirements, with. peepec to these leases: As ‘a — 


consequence of this action, “any payment. of acreage rental * * *~ 


[was] suspended during such period of suspension of operations and 
production * * *.” (47 Stat. 798; 30 U. S. C. sec. 209.) There- — 


- after, the unit operator. from time to time engaged i in the production: | 
of small amounts of oil. On October 21,..1946, Assistant. Secretary 
Davidson approved retroactively the stispension of the drilling and. 
producing requirements for the period from December 20, 1939, to 
_ November 20, 1945, excluding those: months in which there was Pro 
duction of ei | 
 The:Company admits that oil was ‘produced by the: ah operator: | 
during the months for which rentals were demanded by the Director 
of the Bureau of Land Management. However, the Company asserts: 
that the oil was fit for use only as road oil; that a directive of the 
Petroleum Administration for War, which was issued on J uly 12, 1942,, 
and terminated on June 15, 1946, precluded the production of the Com: | 
pany’s oil for road purposes ; ‘anid that its vendees refused. to accept 
any substantial quantity of its oil for other purposes. ~The Company 
contends, therefore, that the directive was, in effect, an order of the 
Government suspending its operations ‘and, consequently, that: no 
rental: Should be paid for any. of thé period covered by the directive. | 
Whatever | may have been. the economic effect of the P. A.W.’ direc- | 
tive, the fact remains that oil was in fact produced during certain lease _ 
months during the period from December 20, 1939, to November 20, 
1945, “such production was not required by any. pee or directive 
of any agency of the United States. On the contrary, it constituted 


voluntary action on the part of the Company... Since-oil was in fact 


produced during the months in issue, the Company cannot validly | 


claim with respect: to those months advantages which pera only, to “a 


periods of nonproduction, | 
The Company also requests “think in ne ae it = Sane 


| rental relief for unspecified portions of 1946 and 1947. The request = me 7 


must be rejected j in this proceeding, but the rejection is: without ‘prej- - 


-udice to the renewal. of the request. through the filing of an appro- — 
priate application with the oil and gas Suen (48 OF R 191. 255 Ba : 


LL FRe 12954). 7 . 
| Therefore, pursuant to ‘the authority delegated. to me. aie the Sears: . 


| tary. of the Interior (48 CFR 4.23; 12 F. R. 8423), the décision of the ee 


| ‘Director of the Bureau of Land Management is affirmed. 


“Masri G. Wann — _ 


» Solicitor, i ae 2 me 


- Practice’ (48 CFR, ‘Part 221). 
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JOHN ae ‘TRIGG, CUCA BARRIENTOS, aaa oo ‘WILLIAMS | 
oe “MALCO REFINERIES, INC. pa s 


oe ee Dasided May 13, 1948 
| a and Gas Leases-—Application—Mineral Leasing ‘Act. 


An oil” and gas lease application. is . ‘properly rejected ‘where ‘the applicant | 
already holds under lease, and has pending other lease applications for, 
a. total. acreage in excess of the amount he is pated by statute to hold - 


under such leases, 
: “aa applicant will not be honed i eae the validity of an oil and gas } lease 
| application which he has filed and continues to maintain. i _ 


MOTION FOR REHEARING * : 


: a ohn H. Trigg filed a motion for rehearing. of a dopatenental de- 
_ .elsion which affirmed a decision of the Acting Director of the Bu- 
_reau. of. Land Management rejecting Trige’s: noncompetitive oil and 
_gas lease application that had been filed on August 1, 1945, under sec- 

_ tion 17 of the Mineral Leasing Act, as amended (41 Stat. 443, 46. Stat. 
1523, 49 Stat. 676; 30 U.S. C., 1940 ed., sec. 226). The rejection was 
on the ground that the land se in the application was included 
within an outstanding oil and gas lease. originally issued to Cuca 
Barrientos (Las Cruces 055561). | 
| In his motion for rehearing, Trigg asserts that Barrienito® Jente, to _ 
| the extent that it covers the land sought by him, had expired by op- 
eration of law on the day preceding the filing of hisapplication. . 

_. It is not necessary to determine whether the Barrientos lease had 
- ania as asserted. by Trigg, since the records of the Department: ‘dis- 
‘close that Trigg was not qualified to file an application for this land. 
On August 1, 1945, when he filed this application, Trigg held under — 
an oil and gas ae issued by the Department 870.64 acres of land in © 
New Mexico.’ In addition, he was. maintaining applications for such 
leases | on.8,987.88 acres of other lands in the same State® 6° 
When Tries filed his application, section 27 of the Mineral racine 
Act, as amended (41 Stat. 448, 44 Stat. 373, 46 Stat. L007, 15245 30 ; 
7 U. 8. C., 1940 ed., ‘Sec. 184), provided that— | 


* = * no person. **  * .* shall take: or hold at one ‘time. oils or gas” 


exceeding in the aggregate ha thousand six - hundred and 


Jeases. Be 
: a a pene 


c= eighty acres granted. hereunder in any one > State 





a 1 "Phe nCHOR for ptaetie was filed prior to the issuance of apuremental Order No. 
2854 (12 F. R.. 5596), which weet pee for such motions from the’ Rales of 


eam Las Cruces. 060255. 


3Las Cruces 061058220..." 2; 469: 78°. Las’ Cruces’ 06386822 147.97 
Las Cruces 061302. 2, 400. 00 “Gide. Caices 062973__._______ _ 160.00 
_Las Cruces: 062902___-.+... 2,568.86 - Las Cruces 062490. 160.00 . 

; Las Cruces 06059222502 2 4, 081.32 - ae" 


4 By: ‘subsequent amendment, not relevant here, the limitation was changed to 15, 360 i 


hs tee vy acres in any one State (60 Stat. 954; 30 U. 8: C. 1946 ed., sec, 184). 


= 168) PERS ie ROSELLE Ue ARN: AND.” CAMPBELL: ra a 167 
, | | May ih, 1948 a a, 


| "The 1 Departinent has held. that. this statutory. Yimitation as to Tenses | 


“mer 


ee ‘very. well entertain applications. which it is specifically prohibited —- 


_by law from granting. WD. Clack, A-24517, December 12, 1947; ; of. | 
| Securities & Hachange Comunission v. C henery. Corporation, 532 U. oe 


194, 201-203: (1947). Je ‘The fact that some of ‘Trigg’s Ss applications were 


: suspended for one reason or another would not warrant the Depart- 
-Iment in. disregarding them when computing the total acreage that 


he had under lease and. application. An applicant will not be heard = 


to deny. the validity of a lease application which he has filed and con- 


2 _ tinues to maintain. W.D. Clack, supra. 


" Therefore, pursuant to the authority delegated ti to me 2 by Ane Secs. | 
| ‘tary of the Interior ag fei R 4 23; 12 F. R. ees, the motion for re- | 
| hearing i is denied. 


| Masts G. Ware, | | 
, | Solicitor. | 


; “THOMAS | ROSELLE ve | HARRY R. ‘HARN AND GuY R. CAMPBELL | 
| A R522 | Decided May os 1948 


‘2 Oil and Gas Teuseh- Picterenss Rights Under Section 20 of Mineral Teasing 

| Act—Patentees Under, Stock-Raising Homestead Act. 

An. entryman Or. patentee of the. sur face. title to Jand: ander the Stock Raising 
.. Homestead. Act of. December 29, 1916, (43 U. 8. C., 1946 ed:; sec, 291), does’ 
- not have a preference right, over ‘prior applicants, to a lease under section 
20 of the Mineral oe Act of ee 25, 1920. (30: U. S.C, 1946 ed., sec, 


- 229). Os op Bi 
- Section, 20 of the Mineral ae ‘Act does not grant a nena right ie: any : 
entryman or patentee whose rights as such were initiated after the enact- 


ment of that act. 


Oil. and. Gas—Minerals.. oo — | | 
OW and gas deposits are “minerals” within inet meaning ; of the Stock-Raising = 


. Homestead Act, which. Teserves to the. United States the miner als. in lands _ 


“Patented. thereunder, a 
| APPEAL. FROM THE BUREAU OF LAND MANAGEMENT 


“fory R. Harn. and Guy R. Campbell filed oil mai gas ‘lense: ‘appli: 7 


ee paca Blackfoot O55515 and 055861, for certain lands i in Idaho, under 


section 17 of the Mineral ‘Leasing. Act of February 25, 1920, as - 
‘amended.! . Thereafter, Thomas Roselle filed a protest against ioe is- 
-_- suance of leases to. Harn and Campbell, and he also filed an oil and gas - 
Tease application, Blackfoot. 055885, for the:ss same e lands. ke 


: + het of August 8, 1946 (60 Stat. 950; eeu: 5. C., 19386 ed.; Bee, io) 
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| Under section 17, “When the fended to be leased-are not: t within any » - 
inown geological. structure of a producing oil or gas field, the person: | 
first making application for the lease who is ‘qualified to hold a lease 


under this Act shall be. entitled to a, lease of such lands without: com- 
petitive bidding.” Roselle, however,. urges that since he owns the 


surface of the lands under a patent? issued to him in 1935 pursuant ” 
toa stock-raising homestead entry,° he has a preference right to lease oo 


the oil and gas deposits i in the lands. 
The Director of the Bureau of Land Management dismissed Roselle’s 


va protest, and suspended his application pending adjudication of the — : 


prior Harn and Campbell applications. The Director took the posi- 
tion that.the Mineral Leasing Act does not grant to the owner of the 
surface title. derived from a: patent under the Stock-Raising Home- 


stead Act a preference right over.a prior applicant. insofar. as the _ 


| leasing of the oil and gas deposits in the land is concerned. na 
The: only provision of the Mineral Leasing Act which gives. the | 
owner of the surface a preference right to an oil and gas lease for 
mineral deposits owned by the United States is. section 20. That: 2 
section provides, i in part (30-U.S. C., 1946 ed., sec. 229) : + 


In the case of lands. bona fide entered. as agricultural, and not. withdrawn or - 


classified as. eer at the ‘time of entry, * * * the entryman or’ patentee, 


or assigns, 7 OS cae if the entry. has been patented with the mineral right re- 
served, ‘shall be entitled to z  breferetice right toa permit and to a. Tease; #8 ~ | 
in case of discovery; *” ~ [Italies supplied.) a eS 


‘ ~ Roselle’ ’s surface title is ‘devivéa from: a patent issued’ pursiiant to at as 
: the Stock-Raising Homestead. Act. This statute Brovides,, In Part, 7 
(43.0. §.C., 1946 ed., sec. 999). | Se 
All entries made and patents issued * * # shall beater to ssa caiein - 
a reservation. to the United. States of all WS neal, the pds So 
entered and patented ea re - | : 
Because of this statutory reservation, the Department he consist- 
ently held that lands patented under ‘the Stock-Raising Homestead 
_ “Act are to be regarded as having been “withdrawn or classified as 
mineral at the time of entry” and, accordingly, that an, entryman: or 
patentee of the surface title to land under the Stock-Raising Home- | 


stead Act does not havea prefererice right under section 20 of the ; : 


_ Mineral Leasing Act. - 
___-Moreover, Roselle’s entry was filed j in 1929 ad was ‘Gliowed:: In n 1981. 


‘The: Department has: held. that’ section. 20: of the Mineral: il Lessing ae 


g Teens 2 Patent No. 1075039. 

.., 3 Blackfoot 044431, filed in 1929: and ‘allowed in 1931. 
; 4 Digest ‘of Decisions and Opinions in Connection ‘With the ‘Aaministration of the ‘Act 
_ of February 25, 1920,.as Applied:to O11 and Gas, 47. L.: D..463, 465, 468469 (1920); 
- Charles R. Haupt, 47 L. D. 588, 589 8204 ; Tieck v. McNeil, 48 L. D. 158, 159 (1921). a . 
Nick G. Erétsas, 60 I. D. 109 (1948), . oS re ee Se rr . 


wT} SS ZONING REGULATIONS = sd 
- — May 17, 1948 a ey 

. does nee apply to, persons (such as Roselle) whose rights as : patentees oe 

or entrymen. originated. after the enactment of the Mineral Leasing 

Act: (February 25,. 1920), or to those whose rights as assignogs origi- 


- - nated after January 14916": 


Th his appeal, Roselle also contends ee ihe frst time) that the 
reservation. to the United. States. of the “coal and other minerals” to. 


- which his patent is subject does not include oil and gas, and, therefore, 


that he now owns the oil and gas deposits. This contention is without - 


merit. The word “minerals” includes oil and gas. Burke v. Southern 


Pacific R. R. Co., 284 U. 8. 669, 676-679, (1914) ; United States v. 
_. Southern Pacific C6., 251-U. S. 1 (1919) ; United States Ve State of 
California, 55 I. D. ‘i (1935). | - 

The Director: was correct in. “dismissing Roselle’ S _ protest and 

| suspending his application. | 3 

_ Therefore, pursuant to the authority delegated to me e by ihe eae 

tary of the Interior (43 CFR. 4. 23; 19 F. R. 8423), the decision of the | 

Director ce the Bureau of Land Management i is affirmed. | 


Masry G. Wurm, : 
an Solicitor. 


ZONING | REGULATIONS FOR KINGS. CANYON AND YOSEMITE 
NATIONAL PARKS 


National Parks—J urisdiction. 


Subject | to certain exceptions, the United. States | has exclusive » jatisdiction 
over the privately owned lands. within the exterior boundaries: of i Yosemite 
and Kings anyon National Parks. : 


Zoning. | are | | : 

AL soning ‘restriction ich: Nene a substantial: elation to che public health, ; 
 Satety, morals, or welfare is. not al. unconstitutional limitation upon the 
cuse of: private property. 7 | . 

Lands that are subject to the exclusive jurisdiction of dive , United States may ; 
be zoned: by the United: States to the same extent and for the same ‘purposes i 
as could: ‘be. accomplished my a State: if. the Jands ‘were subject ‘to: State”. 
jurisdiction... a om oe, a BRA ee Sys , - Oo 


| ent Paki “Regulations, oe 


The statutes delegating to the Secretary of the Interior the authority ti makes’ 
| y ‘rules ‘and: regulations with respect to. the. use ‘and management | of the. ee 
4° ‘national parks do: not: constitute an unconstitutional: Ueleralon of legislative ; 

| “power to ati 1 executive officer of the Government. 


3 Oil and Gas  Résilattons ae March 11, 1920 (Cire. 672), aT L. D. 487, 44; “Digest of - 
Decisions and. Opinions in Connection ‘With the Administration of the Act of February 25, 
1920, as. Applied: to Oil and Gas, 47 L. D. 463, 466, 469, 470 (1920) ; Charles. R. Haupt, 


47 L. D. 588, 589 (1920), 48 L. D. 855 (1921).; Cire. 982: of April:28, 1924,.50-L. D. 400, 
43 CER 192, 45. (1940.ed.) ; Cire. 1552 of May 31, 1943, 8 F. R. 7710, 43 CFR, Cum, SUPP. 1 


-192, 45; Cire. 1624 of October 28, 1946, 43 CFR 192: 70. 
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| National, Parks—Zoning. | ad of 
. The Secretary of the Interior is authorized ts impose ¢ on eet owned lands 
_ in Yosemite and Kings Canyon National Parks zoning restrictions which are - 

~ designed “to conserve the seenery and the. natural.and historic objects: and | 
the wild life therein and to provide for the enjoyment of the: same in such . 

'- Poanner and by such means as-will leave them unimpaired for the. enjoyment. 
of future generations” and which have ‘a reasonable relationship to the — 
ee health, mace morals, or c welaate,, in the light of local conditions. a 


M-35017 ae - ee Mags He. oe “Mar If, 1948, 


| Te ‘0 THE piers NatTIoNaL ee aetied | | 
Assistant Secretary Davidson forwarded to this ofits: your ‘request ; 
for an opinion on the question whether there is legal authority for the 
promulgation of zoning regulations to contro] developments on private 
lands within the exterior boundaries of Kings Canyon and. Yosemite 
National Parks. Although the specific nature of these developments 
is not described, they are represented as being inimical to the best 
interests of the United States. te 
You indicate that, in your opinion, the ‘contemplated zoning regu- 


lations ‘ ‘should provide the following controls”: 


Le A comprehensive zoning plan for the entire area, including Federal as well | 
as private property within the master plan boundaries of the park. 

2. A division of the area into districts for the regulation of the heights of puild-- 
ings, size of yards and open spaces, and the use of land and structures. Pro- | 
vision for the amendment of the. regulation. to meet changed conditions in the — 
park. 
8. That in case of annedaoneple hardships in carrying out ies provisions of 
the regulation, authority be placed in the Park. Service to. grant equitable relief 
insofar as it does not conflict with the intent and purposes. of the regulation; and 
4, Authority to carry out and enforce the Drovisions, of the eee in the 


prevention of Violations thereof, 


A Feperat JURISDICTION 


The United Seats acquired exclusive jurisdiction, sitiacb to excep- 
tions not here relevant, over the lands embraced i in Yosemite National 
Park by virtue of three statutes of the State of. California ceding this 
jurisdiction and two acts of Congress accepting the cessions.? _Ex- 
clusive Federal jurisdiction over Kings Canyon National Park is de- 
_ rived in part from cession statutes of the State of California: relating - 

to General Grant National Park,? which has since become a. part of 
Kings. Canyon National Park. ie addition, the State of California 
in 1943 ceded. to the: United States exclusive jurisdiction “over: and | 7 








1 Calif. Stat. 1891, ch, 181; Calif. ‘Stat. 1905, oh: 60; Calif. Stat. 1919, at ‘Bt; 34 Stat.. 
831,16 U. 8. C, 1946.ed., sec. 47; 41 Stat..731, 16 U.S. C.; pee ed., Bec. ie Colles Ve. 
Yosemite Park & Curry Ca., 304 U, s. 518, eae eon Lohanes _ ee sae : 


4 See footnote 1, supra, 
454 Stat. 43; 16 U. Ss, c, (1946 ed, ‘Bec, - 60a, 


gee PES ZONING “REGULATIONS 20 0 VE - 
| | | May Tt, 1948 | 


waten ail of ihe ter tary, which is now or may hereafter be facindeds a . | 


those several tracts of land in the State of California set aside. and a 
dedicated. for park purposes by. the United States as. ‘Kings Canyon > | 


_. National Park’.”+ An 1945, ‘the United States accepted this cession of 
jurisdiction® . | 
In the case of, Youmits National Paris this office has previously held : 
that the cession of exclusive jurisdiction to the United States includes 
jurisdiction over privately owned lands within the exterior boundaries | 
of the park.® ® T concur in that view. ar 
_ As the State of California ceded. to the United Stated jurisdiction 
- over Kings. Canyon National Park in the same terms that it used in _ 
ceding Jurisdiction over Yosemite National Park, the rationale of the — 
previous. opinion of this office concerning privately owned lands in 
Yosemite National Park supports the conclusion that there is now 
vested in-the United. States exclusive jurisdiction over the privately 
owned lands within the exterior boundaries of Kings Canyon National . | 
Park. a 7 


2. ‘Paractssmmne Sore 0 OF ZoxiNc Rosrnrcmions 


| Every zoning statute, ordinance, or naealation: orinsen bes” Wie 
some way the uses to which the owners of. land affected by it may 
devote their properties. However, where a zoning restriction bears 
a. substantial relation to the public health, safety, morals, or welfare, 
the courts do not regard such a Limitation ¢ on n the landowners’ ‘Treedom : 
of action as unconstitutional.’ a a gine 24 2 kG 
Under the constitutional test aedbioned in he piaeeding para: 
graph, the Supreme Court has upheld an ordinance forbidding the 
. tnaintenance of: livery. stables in certain parts of a city, even when - 
applied toa livery stable which had been established prior.to the _ 
adoption of the ordinance;* an ordinance forbidding the manufac- . 
ture of bricks in a. cena district of a city, as applied to a brick — 
factory built long before the particular district. became part: of the. 
city; ° an ‘ordinance prohibiting the erection of billboards in resi- — 
dential districts; an ordinance limiting the size and imposing other . 


_ restrictions upon the erection of billboards; ™ an ordinance forbidding 


the storage of petroleum (except for’ small quantities) within 300 | 
| ‘feet of any dwelling, as pee! to oil ares tanks which had poet 


4Calif. Stat. 1948, ‘ch. 96. . vat 
5 Letter from Secretary of the. Interior i Governor of California, dated April 21, 1945, aa 


pursuant to the act of October 9, 1940 (54 Stat. 1083; 40 U.S. C., 1946 ed., sec, (255). ea 


- The letter is reproduced at.10.F.. R. 6041... See, also, Calif, Stat. 1943, ch, 536. 
‘6 Op. Sol., 54. I. D.. 483 (1934)... See, also, Op. Sol. M—33679, June 29, 1944,. sae 
a Tt Village of Huclid v.. Ambler Realty. 09.5 22 U.S, 365 (1926) ; See Nectow v. Cambridge, “e 

277 U. S. 183, 188 (1928). ie 
8 Reinman vy. Little Rock, 237 U. 8. 171 (1915). 
- 9% Hadacheck v: Sebastian;. 239 U,.8.:.3894 (1915). 
2 Cusack Ca. v. City of Chicago, 242 U. S. 526 (1917). 
4 8t. Lowis Poster Adv, Co. vy, St. Louis, 249 U. 8. 269 (1918). 
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: moved to their existing locations at ‘the specific request of the city; 32 


Poh, a statute which required existing lodging houses:to comply. with new: 
; requirements, including the installation. of an automatic wet- -pipe: 


- sprinkler system; an “orditiance: regulating the distance to be pre- 
_ served between new buildings and the street lines of the lots on which. 
erected; ** and an ordinance which prohibited the erection and main-, 
tenance in certain residential districts of industrial establishments, { 
apartment houses, business houses, and retail stores and shops.5 _ 
“The zoning restrictions mentioned above as having been aphele : 
by the Supreme Court represented exercises of the so-called “police: 
power” which is vested in the several States and which may be dele-_ 
_ gated by them to their political subdivisions, such as. municipalities. 
- However, the Federal Government, within its spheres of activity. under - 
the Constitution, also possesses power that is equivalent to the “police 
“power” of the States.1* Accordingly, lands that are subject to the 
exclusive: jurisdiction of the United States may be zoned by the Fed- 
eral Government to the same extent and for the same purposes as‘ 
could be accomplished by a State if the lands were subject to State’ 
jurisdiction; and this zoning power may be delegated by the Congress 
to administratiye, officials. au : re : 


3. Avrnomrr OF THE Suonerary OF THE Iwrenior _ 


We turn now to a consideration of the extent to which. the Govern- 

ment’s zoning power with respect to privately owned lands’ within. 

Yosemite National Park and Kings.Canyon National Park has been. 

delegated to the Secretary of the Interior. oth aage e 
The Secretary 1 is authorized by. law to— 


* xo make and publish such rules and regulations as he may deem 1 necessary 7 
or proper for the use and management of the parks, eee ae and reserva- 
tions under the: jurisdiction of. the National Park. Service _ Pe a 


As a standard to guide the Secretary in the issuance of: such rules | 
and regulations, Congress has indicated that ‘they should— 


“* © * conform to the fundamental purpose of the said parks, monume nts, * 


and. reservations, which purpose.is to-conserve the. scenery. and: the: natural and ° s 
historic. objects-and the wild:life: ‘therein and to provide’ for the ‘enjoyment ‘of the a of 


- §$ame in such manner and by such means as s will leave them unimpaired for the. 
enjoyment. of. future. generations.” | : ¥ 


ae Pierce Oil orn v. City of Hope, 248 U. Ss. 498 (1919). 
13 Queenside Hills Co. v. Sazl, 328 U.S. 80 (1948). 
_ ~~ Goried y. For, 274 U.S. 603 (1927). 
_ 8 Village of Huclid v. Ambler Realty Co., 272 U. S, 365 5 (1926). 
.. % See-Lyons, “Development of a National Police’ Power, * 14 Tenn; L. Rev. 4a (985) ; a 
Willoughby, “Constitution of: ‘the United States’’ (24 ed., 1928) ‘1765, footnote 1.. “ . 
AE ‘Larrabee et al, V.. Bel et al., 10 F. (2d) 986 (D: Cc. App. ee cert, denied amt v. 8. 
670. a : 
8160.8. C., 1946 ed., “gee. 8. = Ee 
216 U.S. C., 1946 ed., sec. 1. In addition; - U.S. C, 1946 ey sec. 61, is: pertinent 
insofar as Yosemite Hahons. Park is eoncer aed: 


cee Se ee ZONING: REGULATIONS) oe ee —_ ot 


May L?, 1948 


The: poner Court apparently. has not passed upon tha: Const 7 - 
| tutionality of the. statutory provisions vesting broad regulatory. or 


quasi-legislative power in the Secretary of the Interior. with respect to 


national parks. . However, the Court has upheld a similar grant-of. 
power to the Secretary. of Agriculture with respect to the use and: 
management of national forests.?° Consequently, it seems’clear that 
the standard. furnished: by Congress to guide the Secretary of the’ 
Interior in the issuance of rules and regulations respecting the use: 
and management of national parks is adequate to safeguard these: 
__ statutory provisions against any attack that might be made upon the: 
ground that they are an unconstitutional delegation ot ee 
power to an executive officer of the Government... | | 
-_ It will be observed that Congress, in delegating to the Secretary of 


; the Interior the power to issue rules and: regulations respecting the’ a 
use. and management. of national parks, has: made. no distinction be-.. 


tween the Secretary’s.power to regulate the use of Government-owned’ 


: ~ lands within the parks | and the Secretary’ S power to. regulate theuse . 


of those privately owned lands within the parks which are subject to. 
| the exclusive jurisdiction of the Federal Government. As the Con-_ 


gress has not indicated: in any way that the Secretary’ S regulations 
_. governing the use of park lands are to be applicable only'to Govern: . 
ment-owned lands within the parks, there is no reason for this Depart- _ 


| _-ment, by administrative. construction, to read such ‘a limitation. into. 


the statutory provisions 7 which confer the rule-making power upon. the an 


Secretary: Accordingly, I conclude that the Secretary’ S power to 
regulate the use of national park lands. extends to the regulation of 
the. use of any privately. owned. park: lands which are subject to the — 
exclusive jurisdiction’ ‘of the Federal Government, as well as to the — 

| regulation of the use of Government- owned lands within the parks. . 


“The Secr etary’ S- “power . to. regulate: the use of privately. owned i. 


| national. park. lands which are subject to: the exclusive jurisdiction of 
the Federal Gover nmetnit is, in my opinion, sufficiently broad to author- 
ize the Secretary to impose reasonable zoning restrictions with. respect | 
to such lands. ‘The restrictions applicable to privately owned Jands © 
within a particular national park must, of course, be within'the frame- 
work of the standard which Congress has. provided -for the guidance 
of the Secretary in regulating the use of park lands, i. e., “to conserve. 
the scenery and the natural and historic objects and the wild life 
therein: and. to provide for the enjoyment of the same in such manner 
and by such means. as will ae them unimpaired for the enjoyment : 
os of future © generations.” | Wh oR i 


20 United States: V.. Grimaud, 220 U. S. 506 as). 
a 948955 —54- | rer 
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4, Concuuston oa 


The eeedias disuse: pieliies ne principles whiéh, in my ‘opin=! son 


ion, are applicable to the problem. presented: in -your’ memorandum. . 
A consideration. of the question whether: particular : zoning restrictions — 
of the. sort: indicated: generally -in: your memorandum can properly’ 
be imposed by the Secretary. of the Interior with respect to privately’ 
owned lands in Yosemite.and Kings Canyon National Parks must be: 
deferred until the proposed restrictions shall have been drafted in 
_ specific detail. As previously indicated, any such: zoning restrictions: 
must bein accordance with the statutory standard ‘prescribed by Con-- 
gress for the guidance of the Secretary in regulating the use of 
lands within national parks, and they must meet the constitutional: 
test of having a reasonable relationship to the public health, safety, 
morals, or welfare, in the Tight of local conditions" In this connec=’ 
tion, it. seems that any- zoning restriction which could. be’ brought’ 


withit the framework of the statutory s ners would also meet the a 


constitutional test. | 
“Masui G. Warr, : 
Solicitor. 


| "MARGARET STEPP 
A-25219° Decided May 17, 1918 


- Oil and Gas Leases—Ceded Indian Lands. 


The order of September 14, ‘1988, restoring: to tribal Ae lerebi: for bik use « 

and benefit of the Southern Ute Tribe of Indians certain ceded Ute lands in. 
Colorado then. undisposed . of, includes minerals Teserved | to the United 
‘States. under patents issued. for ine Suriace: af the opened lands" of ree 
reservation. 


; Minerals restored to an Tndtan tribe ¢ are abe subject to disposition under the ea 


_ ‘Mineral Leasing Act (30 U. S. C., 1946 ed., sec. 181 et seq). | 
OU and gas deposits. restored ‘to the Southern Ute Tribe: may be leased . by 
. authority of the tribal council, with. the approval of the Secretary of the. 
Interior, pursuant to the act of May 11, 1938 (25 0. 8. C., 1946 ed., sec. 
“3968 et. seq. }. 


a - of APPEAL FROM THE BUREAU OF LAND. ‘MANAGEMENT , ) 
‘This is an appeal by Margaret Stepp: from the: aie ot her: 
application for an oil and gas lease under the Mineral Leasing Act ~ 


(30 U.S. C., 1946 ed., sec. 181 e¢ seg.) on lands-in sec. 23, T. 33 N., R. : 
—8.W. and sees, 29 and 30, T.33.N., R. TWN. M. P; M, Colorado. The 





~ 31 See ‘Op. ‘Sol, ‘54 1 D. 483° (1984) 5 ‘and Curtin vy. Pengo. 220, U. Ss. 78 (1911), 
holding that the paenieine of livestock on privately owned land-in Yosemite National Park 


could not be prohibited as a penalty for the failure of the landowner to mark the metes” : 


~ and bounds of his. land 50 ones it could dasa be distinguished from park lands... ° 


| 174] ae ee ae “'"" MARGARET STEPPES V5. 
Re acd _ May 17,1948 |. eek ee 
application x was. filed c on n April 22, 1946, and was rejected on. 1 November , 
14, 1947. | a 
_ The jada deccttbed ¢ in the. applicticas are, within eae ae a the 
Southern Ute Indian Reservation that was ceded to the United States: 


by an agreement with the Confederated. Bands of the Ute Tribe of | 


Indians, ratified by the act of June 15,1880 (21 Stat. 199), and later 
| opened to entry: by Presidential proclamation (1 Kappler 994), under . 
i the provisions of the act of February 20, 1895 (28 Stat. 677). 
_ By his order of September 14, 1938 (38 F. R. 2444), the Acting Secre- 
tary of the Interior restored to tribal ownership, for the use and: bene- 
.. | fit of the Southern Ute Tribe of: Indians, all the ceded Ute Indian ‘ 
Jands within Tps. 32, 33, and 34 N., Rs. 1144 to 18 W., inclusive, | 
N. M. P. M., Colorado, i that had not: been disposed of prior ‘to the issu-. 
ance of the order. ‘This action-was taken pursuant.to sections 3 and 7 
of the Indian Reorganization Act of Ju une 18, 1984 o U. 2 C., 1946 
ed, secs. 463 and 467), 

It has been determined that a sitatlar ee restoring edt Tende 2 
of the Uintah and Ouray Reservation in Utah to tribal ownership, 
restored to that ownership minerals underlying ceded lands the sur- 
face of which had already been disposed of by the United States. 
Solicitor’ ’s opinion, M-84836, January 27, 1947, 59 I. D. 393; A. A. Brig- 
- man, A-24678, March 30, 1948 (unreported). Nothing 1 in the history 
of the ceded Southern Ute lands, or in the manner in which they were. 
administered during the period when they were subject. to disposi- 
tion under the land laws of the United States, requires. any different 
conclusion. than that reached with respect to the lands. of the Uintah 
and Ouray Reservation. Cf. The Confederated Bands Uh U te Z Indians 

v. The United States, 100 Ct. Cl. 413 (1948). | 

The Mineral Leasing Act governs the. disposition of ap anid ax | 
deposits and lands containing such deposits “owned by the. United ; 


States, ” 300. S. C., 1946 ed., sec. 181. The United: ‘States. did: not 
on the date of the present application (April 99, 1946), and it does not 
now, own the oil and: gas deposits in the lands involved i in the appli- at 

cation. Such deposits: were then, and they are now, owned’ by the 


Southern Ute Tribe of Indians. “Accordingly, the Director of the” 

Bureau of Land Management correctly rejected the application. . 

. However, the: oil and gas deposits in. the lands involved in this 
application may be leased by authority of the tribal council of the. 


| 1The order matites that the reservation was established ‘ ‘under the treaty. ‘of June 15, 
1880" and that the lands were. ceded “pursuant to the provisions of the Act. of ‘February - 


20, 1895.” This is not. entirely accurate. For a full discussion of the status of the Ute | ‘ 


lands in Colorado‘see the Solicitor’s opinion of June 15, 1938 (M-29798), and the memo- 


_. randum-for the Acting Secretary dated August 27, 1938, re the proposed Order‘of Restora- 


_ tion. , See: also fhe Confederated Bands: oF Ute. Indians vy. The: United States," 100: Ct. Ch = 
418 (2948), hoe | | | i 


176 DECISIONS OF THE DEPARTMENT .OF THE INTERIOR 160 LD. 


Soithers Ute Tribe of Indians, with: the approval: of ue Sécrstary _— 


of the Interior, pursuant to the act of May 11, 1938 al U.S. CG, 1946. 


| ed., sec. 396a et seq.).. 
Therefore, pursuant to the authority delegated. to me » by the: Seore- — 3 
tary of the Interior (43 CFR 4.23; 12 F. R. 8423), the decision of the 3 
| Director of the Bureau of Land Management i 18 affirmed. oe 


Meera G. Ware, 


“Solicitor. 2 7 


ae 


"REGULATION OF TRADERS ON THE NAVAS 0 INDIAN 
| - RESERVATION - 6, 


ria Laws—Statutory Conserucuien= Tada ‘Traders Licensing Tribal 
Powers—Conditions—Commissioner. of Indian Affairs—Regulations— 
~ Business Leases—Permits—Secretarial ee ad ks 
‘Individual Property Rights. . 


~The effectiveness of a trading licenge issued. by the: Gominiiasi ner of Indian 
Affairs is not dependent upon the consent of the Navajo Tribal Council 
with whose members the. licensee is authorized to engage in trade; and. the- 
lack of such consent. cannot impair. the validity of the license. . 
. "The Commissioner of Indian Affairs has. the discretionary power. to ‘specify 
the sales: prices at which traders shall sell goods: ‘to the Indians, and he can: 
either make or decline to make rules. and regulations in that respect. The: 
action of the Navajo Tribal Council in proposing to fix prices or to deter- 
mine. what the. traders’ mark-ups ’ on ‘goods. shall. be is. an attempted. en-. . 
we croachment upon a power which is vested solely in the Commissioner. 
A licensed trader is privileged to engage in trade with the Indians under what- 
ever conditions and requirements the Commissioner of. Indian Affairs may 
- prescribe, and the Navajo Tribal Council has no authority to impose addi-- | 
tional conditions or r requirements without the concurrence of the Commis- a 
— gioner. | : , | 
e A distinction exists between ‘tie. privilege of engaging ‘in n trade with the Indians’ - 
: and the privilege of using the land of another in carrying on that trade. ; 
The latter. privilege may be acquired only from the landowner; and if the’ 
_ Jand:is held-in ‘trust by the’ United States for an Indian tribe or for an 
-. individual Indian, the regulations -of the. Department relating. to the use’. 
| of. such land for business purposes must ‘be observed.. a a 
‘Under the applicable departmental . regulations, the consent of. the. tribal 
~-eouncil and concurrent: action by the - ‘Secretary or his. authorized repre- 
_. sentative are required with respect to the issuance ‘of a permit to use tribal : 
lands for business purposes. The tribal council may give its-consent or _ 
' withhold it for any reason deemed by it to: be sufficient. . However, the | 
tribal council has no voice in connection with the’ utilization of aay 7 
. allotted lands for business ‘purposes. | . 
© Gonditions - prescribed by the tribal council to: affect: either new ‘trading 
licensees or those traders whose licenses have not expired cannot be made: 
- - effective. unless. adopted by: the Commissioner as a part of the regulations 
prescribed by him‘in this field, or unless they are: incorporated, with the’. 
approval of the Secretary or his authorized representative, | in: permits 
covering the use by tnaeere of lands belonging to the tribe. - 


“M-35040 Os is, Os ae, es penne ee L cretestcesd 


‘To Recerier SECRETARY Warne. 


On April ye 1948, you ted a tour quistions sone the te 


hoc Coaniioace of Indian Affairs relative to the. licensing. of — 


-traders on the Navajo Indian Reservation. . These questions arise out “ 


~ of a resolution which was adopted by the Navajo Tribal Council on : 
March 20, 1948, and which purports to, regulate traders on thea reserva- 
‘tion. 

= One of the questions propounded by the Acting Commis. 
-sioner is— . | 


‘Whether the Goniincion: may issue a license to 4. ‘trader doing buciiess 
on tribal, allotted, or fee patented land within the. reservation | even though 


the Tribal Council refuses to consent to the issuance of a ‘permit ora Tease i 


therefor? 


“By the see of ee 15, 187 6,1 Coniirese 1 vests in the Conon | 
“ot Indian Affairs “the Sole power and authority to appoint traders — 


to the Indian tribes. and. to make such rules and regulations ashe _ 


may deem. just and. proper. specifying the kind and quantity of goods. : 


and the | prices.at which such goods shall be sold to the Indians. » In ‘ : 
“the act of March 3, 1901, as amended and extended. by the act Of? 


~ March 3,.1903,? the Commissioner of Indian Affairs again was desig- 


| nated. by the Congress to. determine what’ persons ‘shall: be permitted - a | 


to trade with the Indians on any Indian’ reservation and to. prescribe 


a appropriate. rules and regulations for the protection of, the Indians.® 


The scope of the Commissioner’s authority. under the statutes men- 


tioned above was discussed by the Solicitor of this Department. in , 
‘an opinion dated October 25, 1934. The Solicitor held, among. other’ © .: 0s, 


things, that the taxitig power of Indian tribes does not extend to the 


levy by a. tribe ofa tax upon licensed traders, in the absence Of i: 2? "2" 


‘authorization from the Commissioner of Indian Affairs, because the : 
_ Congress has. conferred upon the Commissioner the exclusive authority a 
to appoint traders on Indian reservations and to prescribe the terms © 


and conditions governing. their operations... The courts likewise have - 
held that full power -and responsibility with respect to granting or > 

_ refusing a license to. trade are vested in the Commissioner of Indian a 
Senees ane that uve pryreee of doing business as. a. a. trader with, the one 


_ 119 Stat. 176, 200; 25 :U. g, C., 1946 ed., sec. 261. Cet 
2 31:Stat. 1058, 1086, 82, Stat. 989, 1009 ; 25.0. 8. C., 1946 ed., see: 262. 


' 3'The’ penalty: provision’ relating ‘to the laws governing trade with the Indians is found es | 
in 25-0. S. C,, (1946..ed.,. sec..264, which excepts persons ‘trading with the Five. Civilized = 


‘Tribes. 
455 LD. 14, 48. ‘See, 4 also, the Solicitor’s: memorandum dated ons 1 1987,. and a 


aenévabrandum: of -the. First Assistant. Solicitor, dated Mey. i 1940, pom of. whieh were ~~ 


agreed to the Con ney of Indian Aftairs. 
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Indians on. a reservation is dependent upon a license issued by. the 
‘Commissioner.* . 

The effectiveness of a (vanes feaaed by the Commiissidriet, under 
‘the: ‘authority exclusively: vested in him by the Congress, is not de- 
| ‘pendent upon the consent of the tribe with whose members the licensee 

-is authorized to éngage in trade; and the lack of such consent cannot _ 

impair the validity of the ticénea.: * ue ek 7 

The question on this point is accordingly answered i in the affirmative sa 

2. Another question s | ie 3 ead: 
_ "Whether the requirement that Indian fea tee must conform to mark-ups for | 

certain merchandise prescribed in the resolution | contravenes the ace of. , 

August 15, 1876, 25 U. 8. ©. 261? a | | 


As pointed out above, the wet of August 15, 1876, setters on 1 the 
Commissioner of Indian Affairs the power not only to appoint traders. 
to the Indian tribes but to specify “the kind and quantity of goods and 
the prices at which such goods shall be sold to the Indians.” In con- 
= ferring this power on the Commissioner, the Congress necessarily 

| withheld it from the tribes. Thus, any resolution adopted by a tribe - 
dealing with the subject. of price control in relation to traders could 3 
become effective only to the extent that the Commissioner might see 7 
fit to adopt it as a part of his regulations. | 
The general regulations governing licensed traders | in their fade 
a the Indians on any Indian reservation were prepared. by the 
| -Commissioner of Indian Affairs and approved by: the Secretary of the : 
- Interior on June 99,1927. On June 1, 1937, special regulations cover- — 
ing trade on the Navajo, Zuni, and Hopi. Indian Reservations were — 
| -prepared. by the Commissioner, and. these regulations were approved 
by the Assistant Secretary on June 2, 1987.° Section 276.22 of the — 
1927 regulations directs the local superintendent. to see that prices 
‘charged by licensed traders are fair and reasonable. To that end, the 
traders are. required, upon. request, to submit records which reflect — 
the cost and:selling prices of goods handled by them, A specific pro- 
vision dealing with the regulation of prices was not included origi- _ 
tially in the special 1937. regulations pertaining to traders on the — 
Navajo Reservation. The omission appears to have been intentional.” _ 
_ ‘On November 5, 1942, the 1937 trading regulations were amended to — 
~ inelude-a provision stating that the prices of all articles of merchan- 
 dise placed on sale shall be plainly and visibly 1 marked by: the’ traders.* - 





ys 5 See. United. States" ¥. Parton et a, “192 F (24) age (1988) ; ‘Blair, Supe. yy, . MeAThoney, 
123, FR. (2d). 142 41941), . 
-€ See 25: CFR, Part OT. “The text: Of the regulations approved’ in 1927. may be. found 


in 25 CYR, Part 276. . 
iT See: Indian | Office. file 7141-36-124, ‘dealing with trading regulations: affecting the 


‘Navajo: ‘Indians, — See” particularly | Superintendent Fryer’ 8: Tocommends tion: of: eneaaey: 


5, 1937, to the Commissioner of Indian Affairs.’ . | . 
495 CIR, Cum. Supp., 277.7. Prior to this ‘amendment ine ‘Superintendent of the 


Navajo ‘Agency had heen. authorized by the Commissioner's office on July 30, 1941, to 
direct traders on the Dayan? Reservation to mark the sales prices” of all sbo0Ue offered 
to the Indians. : = : 
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| May 20, (1948 


"Apparently, the Commissioner has not yet: icetermined: that is : 


O53 is.a need for setting the sales prices of, or fixing mark-ups on, goods. 


of, ‘sold by the traders. ‘Such a determination 4 is within the discretionary a 
‘power exclusively. vested in him by the laws mentioned above, and.he 
~ can either make or decline to make. rules and regulations i in that: re- | 


7 spect. I believe, . therefore, that the action of the Navajo. Tribal 
Council in proposing to fix prices at which traders ‘may. sell. goods to 
_ Indians or. to determine what the traders’ mark-ups_ on. goods: shall 
’ ‘be is an attempted encroachment upon a power which i is vested solely 
in the. Commissioner of Indian Affairs? 

38. A third question, asked by the Acting Commissioner is— | 

| "Whether the Tribal Connefl may require as a condition for permitting traders 
a to use’ and occupy tribal, fee patented, or. allotted: lands within the reserva- 
-.tion for business purposes 2: ‘payment of rental. and other’ conditions. such. as. 
aark-ups for the sale: of merchandise, prices to be paid Indians for. ‘merchan- 


dise, and: the’ types of records to be kept. If so, is. the same legal principle aD- _ 
plicable to traders. doing a substantial. business with Indians on fee oe 


ox _ OF. allotted lands outside the exterior. boundaries of: the reservation? 


| As previously indicated, a licensed. trader is privileged to engage . 
in trade with the Indians under whatever conditions and requirements 
the Commissioner may prescribe. Without the concurrence of the 

_. Commissioner, the Navajo Tribal Council has no authority to amp ose - 
additional. conditions or requirements." er aa: “eee 

| . However, a distinction must. be made between the privilege ‘of 

se engaging in trade with the Indians and the privilege of using the land 


of another in ‘carrying. on that trade... The latter. privilege | may be 


acquired. only from. the landowner; and. if the land is held in trust 
by the United States for an-Indian trike. or for an individual: Indian, 
the: regulations. ‘of the Department relating to the: use ‘of cn land — 
‘for business purposes ‘must be’ observed. ° | | 
Insofar as tribal lands are concerned, ane apvlieablé Sailition re- 


- quire thatthe. consent of the tribe to the use of such land for business 


_ purposes be obtained The tribal council may give. such consent in — 
a given case or the consent may be. withheld for any reason deemed. by 
the council to.be sufficient. Therefore, through the concurrent, action . 
of. the. ‘Secretary, or: his authorized representative, and. the Navajo | 
- ‘Tribal. Council, any. permit. issued. for the use. of Navajo tribal: land 


- by. a trader may. contain. appropriate. conditions relating ‘to. the pay-- as 


7 ment: of rent and such other conditions ¢ as may: be, deemed. to ‘be essen- | 





ss *See Soliditor’s g opinions dated May 8 "1940 ce it D. 124, 125, 126), and May & 31, 1040 . 
(57 T. Dv 129, 141). . 
waged: Sperry. Oil, Co. vv. Ohishorm, 264 U. 8. 488 (gees: 3 Blanset v. Caran, 256" Ue 8. 
319 (1921), . 
425 CFR: OTT, 12; and the “regulations approved rébruary 17, “1948 as BL Re 820-831, 
sec, 171. oe ; ; 
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tial to the protection. of the Indians and the promotion of ‘hieit of 
‘welfare. | eo os : ee 
“On the other hand: a ‘tribal guna haat no voice in ‘contiéction with 
‘the utilization for: ane ‘purposes of lands allotted | m n severalty t to : 
individual members of the tribe. = be es 
a ‘The final question to be consider ed i is— 


‘Would the rentals and other prescribed conditions. in a yesolution. be appl 
‘cable to: tr aders whose licenses have not expired on J une BE 1948? . 


it follows. from what has been. said in the pr eceding parts of thie 


memorandum that the several] conditions: set forth in the resolution — 


of March 20, 1948, insofar as they . affect. the business of licensed 
traders, cannot be Gage effective unless they are adopted by the Com- 


“missioner as a part of the regulations prescribed. by him in the exercise -— 


7 of. his exclusive authority in this field, or unless they are incorporated, _ 
with. the. approval, of the Secretary or his authorized: representative, 
in permits. covering the use by traders of lands belonging to the tribe. 


Standing’ alone, such conditions cannot’ be enforced either against ; : 


new Ficensees * or r against those whose licenses have not yet expired. 


| Maser G: Warn, | " a ae | 
Sane Solicitor. oe 


eae conTRAcT 1 UNDER SECTION 9 ‘(c), RECLAMATION PROJECT Act | 
| OF 198900 : 


‘ vege 


| Teigatio Repaynient Contracts Repayment Period—Seoretarial uae ana 


~The Secretary, in embarking. upon a program to fuinish water’ ‘for’ irrigation’ 


.. purposes - under section 9 (e),. Reclamation. Project Act of 1939, is not - 


Rad  receagarily, limited to a 40-year. period. for. effecting the reimbursement. to 
the United States of that part of the cost of the construction of works 
_ connected with water supply and allocated to irrigation. | 7 - ~ 


| M-35047 Beta Te, sae ae Max 24, 1948. 


To' THE See _ | 

~~ Tn accordance with your oral request, I have ponedeted the * * * 

draft of a ‘proposed communication from the Secretary of the Interior 

‘to the Director of the Bureau of the Budget, with particular reference 

“to. whether the draft takes a sound legal position in asserting that the 

: Secretary; 3 In: embarking upon a program for the furnishing of water — 
for irrigation purposes under subsection (e) of section 9 of the Recla- 


<7 mation Project Act of 1939 (43.0.5. C., 1946 ed., sec. 485h (e)),isnot — 


oe necessarily limited to a 40- -year period for effecting the reimbursement - 


to the United States of that part of the cost of the construction of 
: works connected with water. supply and. allocated to. ‘irrigation, 


180) _ CONTRACTS+RECLAMATION. PROJECT ACT: OF. 1939 181 
Sigh | | May 24, 1948 ar 


ahs, “The: shabitety: provision mentioned in the. Preceding, paragraph, 
"states that— CS ee a ee Pe ates a a 

. In lieu. of enteeing. fos a repayment. cconeracl i@nenant de the } provisions. of 
subsection (d) of. this section to cover that, part of the cost of the construction - 
of works connected with water supply and. allocated to: irrigation, the Secretary, 
in his discretion, may enter into either short- or long-term contracts to furnish - 
- water for irrigation purposes. ‘Each:-such: contract shall be for ‘such. period, 
not: to exceed forty years, and at such rates ‘as in the Secretary's judgment will 
produce revenues at least sufficient to cover an appropriate share of:the annual — 
‘operation and maintenance cost and an appropriate share of such fixed charges 
as the Secretary deems proper, due consideration being -given to that part of - 
the cost of construction of works connected with water supply and allocated to 
irrigation; and shall require payment of aaid rates each year in advance of 
: deuvery of water for saidyear. * * * | He | 


» As indicated in.the introductory clause of eeeion (e), this i is one ae 


of two alternative statutory provisions which may be utilized by the 
. Department with: respect to the furnishing of water for irrigation pur- 


_ poses in connection with a new reclamation project, anew divisionof — 


7 an existing project, or supplemental works on a project. The other ~ 


| “statutory authorization is contained in subsection ' (d) of section 9.* — 7 
With regard to a contract: entered into under that. subsection, it is. 


| “specifically provided that “the part of the construction costs allocated 


“by the Secretary to irrigation shall be. included i in a general repayment a 


obligation of the organization; * * *° and that “the general repay- 
ment obligation * * * shall be spread i in patel installments * * * 
over a period not: exceeding forty years * ue (following the end 
of the development. period, if one is fixed by thé Secretary). 
The legislative history of the ‘Reclamation Project. Act of 1939 


does not contain anything which requires a holding that the 40- -year - 


‘maximum period fixed. by Congress in subsection (d) of. section 9 for 
| the reimbursement to the. United States of the part of the construction 
costs allocated to irrigation is ‘also, by 1 necessary implication, applica- 
ble to contracts entered into under subsection (e) of section 9. Al- 
though a congressional oe (H. Rept. 995, (6th Cong. +» Pp. 2) « on the 


generally that 16 should be noted: that the bill retains the principle of 
a 40-year repayment period in effect since the Adjustment Act of 1926,” 
this general observation in the report is less significant than the Sail 
‘difference that is found in the language of subsections (d) and (e) with 
respect to the point under consideration. As previously. indicated, 
there is a a specific requirement in subsection (d) that contracts entered 


alt. ‘should be ‘noted: that the’ altertiative cholee: Fespecting the two. types OF coutmacts 7 
is not. applicable. to the recovery. of the costs: of: ‘Srrigation. water. distribution. works’? con- 


structed by the Government. | ‘Such costs must’ ‘be covered Lay: a repayment contract entered ‘4 


into pursuant to euhepction ( 7 of section. 9... 
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- into pursuant, to that secon shall provide for the. repayment to 
‘the United States within a 40-year ‘period of the part of the’ construe- ; 

tion costs allocated to irrigation, whereas subsection (e) does not con- — 

_ ‘tain any such’ express’ ‘requirement. The provision in subsection’ (e) : 
Mt the effect that each contract undet that subsection shall be for a. 
period “not to exceed. forty. years” merely, places a maximum Timitation. | 


onthe authorization for entering into “either short-. or ‘long-term con- 7 


tracts.” «If Congress had intended: to impose, with respect to contracts 
“entered: into under subsection (e); 2 40-year limitation on the recovery 


nay the part of: the construction costs allocated to irrigation, : it could 


| easily have inserted language indicating such intention, as.was done 
In subsection. yee nsee oe ie 
_ I find no basis for reading into: subsection: (e) of ecia io ‘of. the 
_ Reclamation Project. Act: of 1939. a limitation: upon: the authority of 
__the Seeretary. which the Congress omitted from the language of that 


* ‘subsection... _Accordingly, IL concur in the soundness of the legal posi- 


tion: taken in. the, proposed - communication to. the Director :of. the 
Bureau of the, Budget. that the process. of - recovering for the.Govern- 
ment, under contracts. entered into. ‘pursuant, to. subsection .(e)., that 
part of. the cost of the: construction of. works connected. with water 
supply. and allocated: to. irrigation may, properly, extend beyond, a. 40- 
vear period, if the Secretary. of the Interior, in;his discretion, believes 
the utilization of such an extended period. to be. advisable. Of.course, 
the question . whether the Secretary. should. or should. not utilize: his 
discretionary power in this respect, to such. an extent is one. of policy, 
to be decided i in the light of the circumstances surrounding each « ease. 


Ce ee eee mt Ree _ | “Solicitor. 


ee _ CHARLES Ww. ‘TROUNSON 
A-24583. Decided M aye 2, 1918 
Private ‘Richange—Withdrawn Land. oe. 


: An application filed. while- land is withdrawn from entry is . invalid. 
_ The revocation of a withdrawal during the pendency of an applicant’s appeal : 
from the rejection of his application does not validate the application. io a 


- APPEAL FROM THE GENERAL LAND OFFICE* | 


On ‘Muguét 17. 1943, Charles W. Trounson filed an. application to - 
: teaienee the NWwyNWy, sec; 24, T. 7 Si, R. 22 E.; B: M., Idaho, » 
for Jot 1, sec. 24, T. 9.5., R. 16.E., B. M., Idaho, pursiant. to. the 
provisions of section 8 of the Taylor Grazing Act (48 Stat. 1269; ‘49 . 


oo Effective July 16, 1946, the General Land Office and the Giazing Service were ‘abolished = 


and their functions were transferred to the Bureau of.Land Management by Reorganiza- ms 


: tion, Plan No. 3. of 1946. ea Fr. R. Sees 7376; mre): 


"Meats beers “5 CHARLES’ WeeTROUNSON’ SS cecor TSB 
: oe 7 May 2%, 1948 | poss a 


tee 


- ‘Stat. ‘1976+ 430.8. C, 1946 ed., sec. ‘BiSg). On December 6, 1945; 


Mr Trounson. filed a. suppleriental’ application in which, in: addition: 
to the lands previously mentioned, he offered. to exchange other lands. 
~ On March 1, 1945, the Assistant Commissioner. of the General Land 
: Office ‘rej jected the supplemental application insofar ‘as it ‘included 
lot 1, sec. 24, i 9S., R. 16 E., B. M.,, , Idaho, because that. lot. ‘had 


been classified ; as valuable for power purposes and included in Power 


Site Classification No. 337. on, February 10, 1943, and so was not 


~ subject to. disposition’ u under the. ‘public-land laws. Mr. ‘Trounson — 


e 7 appealed. — 


“While this ae was Spa: Mr. oun died. ‘His ine eo _ 


Mrs. May Trounson, was, by a decree. of the probate court of Jerome 


_ County, Idaho, dated May 14, 1946, decreed tobe the owner of.the . _ Z i 
_ NWYNWH sec. 24, T.7.8., R: 29, E. B. M,, Idaho, the land offered in: 
the original. application. “Mrs. ‘Trounson ie withdrawn: the applica- 


tion to exchange the lands offered in the supplemental application, ex- 
‘cept. that she still seeks to acquire lot 1, sec. 24, T. 9 S., R: 16 E., B. M., 
- Tdaho, in exchange for the NWYNWH ' sec. ‘o, 4 Weer 8. R 29 E,, B. M., 

| Idaho.. = 3 


“By Restoration Order No: 1180 of inebaaey 28, 3 1947 (oF. R 1605), 4 


ee the lot sought was opened to disposition under the public-land laws, ma - 
a * subj ect to the provisions of section 24 of the Federal "Power Act. -Un-. 
der: that order, the Jot’ became subj ect to ony by the oe public 3 


on August 251947." 


-_At.the time. when the application was filed, ‘the ae in ‘Gneston was 


2 : withdrawn from entry. It is well settled that'an application filed — 
while land i is withdrawn from entry is invalid. Lewis T'. Cureton, 


eer . A-25196, March 8, 1948 (unreported) ; “Guy O. Riddell et al.,  A-94055, ir? 
January 24, 1946 (unreported). “Consequently, the’ Assistant ‘Com- eu 
‘Mlssioner of the General Land. Office ‘was correct in. rejecting. Mr. 


_ Trounson’s S application insofar as it related to the land withdrawn by 


7? oa the order of February 10, 1943. 


~The revocation of a withdrawal during the pendshey’ ae an. appli: 7 
~ eant’s appeal from the rejection of his application does not validate 
_ the application. ey 0. mae ¢ et tal. hia gha K atharine i Dewi, 30 iL 
Dz ‘220 (1900)... za 


_ Though it follows that the decision appealed from must be affirmed, oe 


to file a, new application for the land desired by. ae — - | 
. Therefore, pursuant to the authority. delegated. to me by the Soe : 

- a ofthe Interior (43:CFR 4.23; 12 F. R. 8423), the decision: of the _ 

| Assistant Commissioner of the e General Land Office i is affirmed. | 


Masry G. wis : 
| eae, 
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Ss. N. HODGES ET AL. -y, PHILLIPS PETROLEUM. COMPANY, 


7 etn _ ios . Deciiled. May a7, 1948. 


| ‘Public Lands-—Oklahoma Panhandle South of the. Cimarron Base Line and 
North of the Texas State. Boundary, Line, | | 


Lands. in the Oklahoma panhandle south of the Gitiarron pee: line and north an 

Of the Texas State boundary line are public lands of the United States, the 

~~ gurface title of which may, under the act of August 7, 1946 (60 Stat. 872), 

be patented under certain conditions, the minerals being disposable “ander 

applicable laws.” The Mineral Leasing Act of February 25, 1920 (30 U. Ss. 

_ C. see. 181), is one of the “applicable laws” under which these minerals: may 
be disposed of by the United States... 


7 oi and Gas Leases—Preference Right Under Mineral Teasing Act, 


- Section 20 of the Mineral Leasing Act does not apply. to those whose rights as 
ae patentees or entrymen originated after February 25, 1920, or to those whose a 
_ - vights as assignees originated after January 1, 1918. Consequently, a per- = 
_~-.. Son who acquired the surface title to the public lands in the: Oklahoma pan- 
<om handle south of the Cimarron base line by a patent under a 1946 statute 
‘Gs not eligible to claim, on: the ae of that ; surface title, the benefits. of 
| section 20.° : : Oe 


: Oil. and Gas Leases—Preference - Right Coaes Mineral. easing et : _ 


_ Authority of the Secretary. 


~ 
. 


Since section 17 of the Mineral Leasing Act spedinentiy. pr ovides the methods a 


for issuing oil and gas leases on lands within a known geologic structure of 


: a producing oil’ or gas field, the Secretary of the Interior is not authorized, 7 

under his general authority over minerals in the public lands, ‘to award a 7 
aa preference-right oil and gas Jease, except as ‘provided in the Mineral Leas- 
- ing Act. a | | | > 


. Statutory Construction—Act of August 4; 1946, 


The ‘act. of ‘August %, 1946 (60 Stat.: 872), was. a : remedial: _ statute; conferring bi 
certain rights upon the persons. intended to be benefited thereby. But the. - 
“act does’ not deprivé them of any righits they might have: under any. other - 

_ laws of Congress. : Bd 


| Y Publie Lands—Oklahoma, Panhandle South. of the ‘Cimarron Base 1 Line— a = | 
_ Homestead Lagrimas and. Gas Leases—Preference Right ees aa to 


_ Mineral Leasing. Act, . 


"Since the public ids in the Oklahoma eauheadie sath of. the: Gtinaevor: base —— 


_ line were. subject: to: homestead settlement, any person. who can: show. com- 
| pliance. with the ‘Federal laws and regulations covering the establishment 
prior to 1920, and continuous maintenance thereafter,. of settlement under 
__,. the homestead laws, would have settlement rights which could be made the 
-  pasis for- a claim to a preference-right oil and. gas lease under section 20 of 
..\ > {he Mineral Leasing Act. ‘The fact that stich person: had. previously mis: 
takenly claimed the lands. as grantee of. the State of .Texas.:does not .im- 
pair ‘his rights, whatever they may be, under the homestead and mineral- 
7 leasing, laws. . | . 


184) 8. Nv ‘HODGES: ET AL, U.. PHILLIPS en ~—185 
= May 27, 1948 ae ; a 
Public Lands Oklahoma: Panhandle South of the Cimarron Base Hie | 
Election to Make Entry. | | ier eee ee 
‘Since the. ‘question as to the tr eaten to. be aaonnded: to’ 5 the equitable claims | 
of. the Supposed. owners: of the public Jands in the. Oklahoma. panhandle 
south of the Cimarron base line was for many year's the subject. of. con- 
_gressional consideration, those persons were not required by. Cire, 932, 43° 
CFR 192. 48, to anticipate the. ultimate. congressional decision by filing. an 


. election to make future homestead entry on the land with reservation of 
the minerals to the United States, , | 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT So 


S.N. Hodges, Maude Young Yates, W. M. Harland, and Elias Nel- 
“son, as administrator of the estate of Lars Hill, Sr., ee filed appli- 

cations, B. L. M. 012363, 012364, 019865, and 012429, penpertigeles seek- 
ing preference-right ol and gas leases ander section 20 of the Mineral 


Leasing Act of February 25, 1920: (41 Stat. 437, 445; 30 U.S. C. secs, 


181, 229), on certain inne which are situated ev of the State 
: boundary. between the Oklahoma and Texas panhandles and south © 


| -of the Cimarron base line, and which are within the known. geologic. 


_ structure of the Hugoton gas field. Their applications are opposed by 
the Phillips. Petroleum Company, which was the high bidder for com- 


petitive oil and gas leases on these lands, pursuant toa notice by the . re 
- Bureau of Land Management requesting bids for leases under section | Am, 3 
‘17 of the Mineral Leasing Act (30 U. S. C. secs. 181, 226), as-amended 


by the act of August 8, 1946 (60 Stat. 950, 951).2. Briefs have been 
filed andserved by. the applicnniy and by ihe Company. 
The background of this case reaches back to the setublishinbnt, in 
1850, of the boundary line between. the panhandles of Oklahoma. and: 
Texas at. the parallel of latitude 36° 30’ N.2 This. boundary line was 
surveyed i in 1860 by. J ohn H. ee ee to the act. of J une 5 1858 8. 


— Section 20 of the Mineral Teasing Act provides : 
“Sec, 20. In the: case of lands bona fide. entered as. 5 agricuitural, and. not i eithateen. 
or classified as mineral at the time of entry, but not. including lands. claimed under any 
railroad grant, the entryman or patentee,. or. assigns, where assignment ‘was made: prior 
to January 1, 1918, if the entry has been. patented with the . mineral. right. reserved, 

. shall be entitled to a preference right to a permit. and toa lease, as. herein provided, ib 
case of discovery ; 3; and within an area not greater than a township, such entryman and 
patentees, or..assigns. holding restricted patents may combine. their holdings, not to 

‘exeeed two thousand ‘five hundred and sixty acres for the purpose. of making joint 
application. ‘Leases executed under this section and embracing only. lands. so entered 
shall. provide for the payment of a royalty of. not less than 12% per centum as to: such: 

areas within. the permit as may not. be included, within. the discovery lease -to which 
the permittee is entitled under section 14 hereof. - : : . 

(2 Section 17 the Mineral Leasing Act provides, in. part: . 

. “Sec. 17%. All lands. subject. to disposition under this Act. whieh’ ore: ‘known “of. 
a believed to contain. oil. or gas deposits may. be -leased. by the Secretary of the Interior. 
‘When the lands to be- leased ‘are within any known. geological structure of.a. producing 

oil or gas. field, they shall be leased to the highest responsible qualified bidder ‘by. com- 
petitive bidding under general regulations, ee ne 

% Act of: ‘September 9,. 1850 (9 Stat. 446) ; act of Texas Legislature, apunasen Novenher 
25, 1850 (2 Sayles? Barly Laws of Texas. 267 ) ; Presidential. Proclamation. Of. ‘December, 13, 
1850 ice Stat, a8) Oklahoma v. Tewvas,. 272 U.S. 21, 25 (1926). 


186. DECISIONS OF. THE ‘DEPARTMENT OF THE “INTERIOR. [60 I, D. 


(11 Stat, 310) ; and was sdntered by conan wad by Texas | in 1891. i 
The Clark line isthe present north boundary of Texas® === =. 
~ The Cimarron. base line, on which the survey of the public eae in 
— the panhandle of Oklahoma is based, was surveyed in 1881 from the 
103° to the 100° meridian of west longitude from Greenwich by Rich- 
ard O. Chaney and William W. Smith, purportedly along the parallel 
of latitude 36° 30’-N. The lands odie of the Cimarron base line 
were surveyed: and dealt with as public lands of the United States in 
- Oklahoma. The lands south of the Cimarron base line, which was 
supposed to coincide with the Texas-Oklahoma, boundary, were as- 
‘sumed to be in the State of Texas. But although the two surveys had 
been supposed ‘to be identical, it later developed, from the monuments | 
- found on the ground, that. the Cimarron base line is as much as 500° - 
- feet north of the north boundary of Texas. -The difference in surveys — 
left a strip of unsurveyed land in Oklahoma 156 miles long, varying — 
in width from a point. (on the.east) to 500 feet at the west and con- 
~ taining about 4,900 acres.° By Executive Order No. 6681 of April 17, 
1934, this unsurveyed land -was “withdrawn from settlement, location, 
sale, or entry, for classification and pending legislation authorizing the 
disposal thereof and for the relief of bona fide claimants.” These lands 
were later surveyed, but the plats of survey were kept unfiled, pending 
action by Congress. In 1945, the lands here involved were ‘classified 
as. being within the Enon: geological structure. of the Hugoton 
gas field, °° 0. °°. 
-< Section 1 of Gis act of ae ve 1946 ( 60 Stat. 872) 7 eaihoeaed 
the issuance of a patent for the: surface of. these lands under certain 
conditions, upon application made within 1 year from’ the official 
. filing of the ne plat of survey of these lands; : the minerals, 





zi _ tet of March 8, 1891 (26 Stati 848, pT1) ; Texas x oint Resolution, Texas Laws (1891), 
. 198-9 HL. Doe. “259, 59th Cong., Ist sess., ‘pp: 18-18: H. Rept. 2359, 79th ‘Cong., 2d sess. 
Ys aloes v. Texas, 272 U.S. 21, 25 (1926) ; 276 U. §. 596, 697 (1928). 
oR, Rept. 2359, 79th Cong., ae Sess, D. 2 Lyme 27, 1986) iL a eps 572, 75th Cong., Ast 
| sess, ‘(April 8, 1937).: | . soe 
7 Section'1 of the act’ of August Ty 1946, ig as follows: .- 
~- “Phat whenever it shall be shown, under ‘such regulations AS ie! ‘Secretary of the 
Interior: may: prescribe, that public Jand situated south of the Cimarron base-line in ; 
Oklahoma ‘and north of the north line of Texas has “been used, improved, or cultivated 
‘in connection with abutting land, and has been’ ‘held in: good: faith, in peaceful, open, - 
‘adverse possession by ao citizen or citizens of the’ United ‘States, his or their ancestors, 
or: grantors, for n period not less than twenty years prior to the passage of -this. Act, 
such citizen or citizens ‘shall be entitled to receive a patent therefor upon payment. of 
-$1.25- per ‘acre; Provided, ‘That oil, ‘gas, or. other mineral deposits contained therein 
“are hereby reserved to the United States: ; that'said minerals shall be and remain subject 
. to sale or disposal by the United States under applicable Jaws; and that permittees, a 
lessees, grantees, or agents of the United States shall -have a right to enter. upon said 
lands for the purpose of prospecting for and mining said minerals: And provided further, | 
> That any’ person ‘entitled to patent under this’ Act shall present his application within 
‘one year from the official filing of the township plat.” : | 
- -§The-plats of survey were filed on November 14, 1947. Public Land Order 408 of Sep- 
tember 12, 1947 (12 Ir. R. 6298), authorized the ‘filing, until November 14, 1948, of appli- 
cations for patents under the Provisions of section 1 of the act of August, q 1946, ee 
‘to valid ‘existing: rights." a faa, Seu Senn a ie neta 


Saggy Be Ny HODGES ‘ET: ALL Dy PHILLIPS. PETROLEUM : con: 187: 
| _ May’ 27, 1948. | . - | 
oe to hth United States, were to “remain. subjest to sale or. r dis 


posal by the United States under applicable laws.” Beta dee, | 
‘The Bureau’s notice, requesting sealed bids on or foe a uly 16. 


: 1947, for oil and gas leases on these. and. other lands, stated :. 


* aE * a The lands in. Parcels Nos. 10 to. 15: iticlusive are subject to: the act Pot 
August 7, 1946 (Public Law. 617,. 79th. Congress. [60 Stat. 8721), and any. ‘person — 


believing or claiming to have a preference right under, section 20. of the mineral. oe 


leasing act as amended (43 CFR 192.76) for any of these lands must file’ his appli: 7 
2 eation for - preference: right’ ‘lease with the Director, ‘Bureau of ‘Land Manage-— 
ment, ‘Washington 25, D.. C., on or prior to. the date herein set for the. ra ; 
of bids. aes : Mis i £93 — eo ~ eee, 
: Hodges, Yates, Harland; aa hana N abel, siniine ieee _ 
-. erence rights under section: 20 of the Mineral Leasing. Act, filed their — 
applications, eee for: " preference-right, oil and: gas eases on n the 
following lands: Hee i - 
| Hodges: eee a Ce. oes er ae 
wT. -15. R. 12°, 0. M, “Oklahoma; Se ce a ee, 
sec. 1, Tr. Ge ee ee A ee eos, 2, 28. 
oP, 18. ‘R.13 E., GC. M., OKlahoma, . 7 YP a om, : EE 
sec, 3, Tr. i oh eat ee a ee, 9, 67. 


DT. dg ine 96. 61 
“gee. AON eek 2h hea ke ee 53. 69 
‘See, 5, 71 eee a Oe Oa oe eS Sera aA 54, 28 
sec. 6, a ge ea sr Np Ya a ep SESE eR Se 54, 86 


‘Total ee ea nc Tek RE 70 








Yates: . 
» RSS R125; OM, Oklahoma, es NF Ebay nearer i 
sec. 6, Tr. MER AE Cee ae ate rk 4.80 
dy Jy ee AE See ee 19.90 
, Fc, i lia etn ei eee, MD 
| “TAS, R1E.,CM., Oklahoma, |. Se 
| sec tel Reais Ben a Serene eee erm Ree (21.35 
a ee _ 2.40 
| ‘Total eres 56.14 
eee oe Sy elect. Us GR. eA AEA Eee Se ae ee pene 
a! es ee R.12E, ©. M,; Oklaliona, Meee tg 
sec 1, i iy Ae ee Rae Re a ee PEC ER INCRE as SPREE CET 20.55 
pees 2s Vee 8 ee eee ee eee 12:26 
cs “Total poreages 2 oe | 
7 ‘Administrator Nelson a ar ee 
“RIS, R14 EB. CML, ,Oklahoma, © 6.) Dobe te a 
sec. 1,'Tr. se a ahha St Be og wg 14, 404° 
tr. nnn 16. 69 





oe Total PRCPER GE. 22h ae es Oe SS ee 31.63 
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AML of them alleged Sontindons peaceful, open, adverse possession | . 
of these lands since before February 95, 1920. | ee 
The Phillips Petroleum Company was the high. bidder for oil and 
gas leases on most of the lands here. involved? | a 
‘On August 26, 1947, the Bureau of Land’ ‘Manageirient. rejected © | 


| all: four of the preferenée- -right lease applications, holding that the | 


applicants had no preference right under section 20 of the Mineral’ 


‘Leasing Act because their right or title was not acquired from the. . 


- United States prior to February 25, 1920, but through patents from 


the State of Texas, and because the act of. August 7, 1946, authoriz-- : 


| ing the issuance of patents on these lands, did not provide that the 
patentee should have a preference right to an oil and gas lease. ~ 


- The act of August 7, 1946, reserved the minerals to the United 


States and authorized. thé patenting under that act of only a surface 


- title to those who had, for more than 20. years, used and improved 
the lands under claim or ownership in the mistaken belief that the 


lands: were not public lands.® And with respect;to the mimeral de- — 
posits, the.act. provided that the minerals shall .be disposed of by the | 
United States “under applicable laws.” ~The: Mineral Leasing Act 
is obviously one of the “applicable laws.” The very fact that the 
oil and gas leases which the’ Bureau of Land ‘Management offered at. 
public. auction on these Jands” were to be under section 17 of the 
Mineral Leasing Act indicates that the. Bureau regarded. the Mineral 
_. Leasing. Act as applicable. to. these-oil- and. gas. deposits. Section 20° 
of the Mineral Leasing: Act is as applicable to the oil and gas de- | 
posits in these lands as section 17 would be. The: ‘question, t then, is 
whether the applicants can come within the: scope of section 20. 
. Section. 20 of the Mineral, Leasing Act provides: 7 
In the case of lands bona fide entered as ae outeeal and not withdrawn 
‘or classified’ as mineral at the time of entry, * *. “the. entryman or pat- 
entee, or assigns, where assignment was made prior to January - 1, 1918, if the entry 


has been patented’ with the mineral right reserved, shall be entitled to a pref- . | 
erence right’ to a aa and to. a ee as herein srovicied in case of : 


discovery ; Siam ae 
This provision has ee Soratienas interpreted by this eee 
as not sappy ne to those whose. rights. as: patentees or. entrymen 





. 2A fete re oe: the lnnds applied for by Hodges, “Yates Harland, and. Aeon were 
not offered for competitive oil and gas lease bidding. 
1¢Thig was pursuant to this Department’s suggestion that. “Such ‘equities may he fully 
protected by ‘the: granting of the partare title.” iz. Rept. 2359, Toth Cong. 2d ‘BeSS., P. $ . 
- (June 27, 1946). 
1. After the amendatory act of August 1, 1935. (48: Stat. 674), oxeviaea for the ieraaas 
of noncompetitive . leases ingtead df prospecting permits on unproven oi and gas lands 


(48. CFR 192.1 { 1940 ed.).), applicants entitled to permits under section 20 of the Mineral . | 


Leasing Act received lenases-instead of permits. Cire. 155 2 of May 31, 1943, 48 CFR, Cum.: 
 Bupp., 192.45 (8 BF, R. 7710). a | 
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Serene ise ‘the. enactment. of the act (Febroary: 25, 1920), or 
to those whose rights as assignees, originated after January 1, 1918. 
It. is apparent, therefore, that a person who acquires: the surface : 


ee title to the land by.a. patent under the 1946. act, a title which could 


not possibly antedate the act of August 7, 1946, is clearly not eligible 


a to claim, on the basis of that surface bile the benefits of section 20.. 


Furthermore, there is no provision in the 1946 act conferring apref- 
erence right to lease the minerals upon those receiving patents to ~ 
the surface under that act. Moreover, since section 17 of the Mineral 


* Leasing Act specifically provides that “lands * *° *— within ‘any 


known geological structure of a producing oil or gas. field 


shall be leased to the highest responsible qualified. bidder by ok . _ 


tive bidding,” the Secretary is not. authorized, under his general au-_ 
thority over minerals in the public lands, to award a preference-right — 
oil and gas lease except as provided in the Mineral Leasing Act, and 
therefore he cannot issue such a preference-right lease to one who _ 
-. may own the surface title only: by virtue of a patent under the.1946_ 


act. As to any land here involved, therefore, with respect: to which. 


the applicants can claim the surface title only: pursuant to a patent — 
under the 1946 act, the: applicants have no basis for asserting:a pref- _ 
- erence right to a. ince of the mineral deposits in those lands. 

The 1946 act was plainly a remedial statute. It was intended to. 


confer the benefit of the surface title upon those persons who, despite 
| ample equities to support their claim to the lands, had no legal right. 
to obtain.them. But the 1946 act, in conferring upon. certain persons: — 


_ the ri ight. to receive patents for ie surface of these lands, was notin- | 
tended to deprive them of whatever rights they might — have. under - 
| any other laws of Congress. ‘ 


The Jands here involved were opened to homestead soeuleinent e the aa 


act of May 2, 1890 (26 Stat. 81, 82, 90),.as amended. by the act of Octo- » | 
ber. 20,. 1893 (28° Stat. 3). ‘The applicants. for preference- right’ oll 
and gas leases allege in-their appeal that they have settlement rights ~ 


_. on these lands which were acquired, directly or by assignment, prior - 


to 1918,-and they “have lived on:the land, developed and eae 
it by building homes and cultivating the soil, at all times ~ EF 
these appellants hada. bona ag intent to settle these eit lands 
for agricultural purposes: * * #9 Tf they can adios their 
| allegations and show compliance with the Federal laws and regulations : 


ad 2 Ot1 and Gas Regulations. of March 11, 1920 (Cire. 672), 47 L..D. 437, “444: Digest ah 
Decisions and Opinions in Connection With the Administration. of the Act of February. 25, - 

. 1920, ag Applied to Oil and Gas, 47 L. D. 463, _ 466, 469,. 470. (1920) ; - Chartes hk. Haupt, 

47'L: ‘D. 588; 589 (1920), 48 L. D..355 (1921) :. Cire. 932. of. April 28, 1924, 50 L. D..400, . 

43 CER 192.45 (1940 ed. ).; Circ. 1552 of May oi, 1943, 43 CPR,, Cum. Supp., 192. 45 @ F. R. . 

ere : ee 1624 of October 28, 1946, 43 crR 192. 70. : 


tee es, 7 
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governing the establishment and continuous maintenance of settle- 7 
ment: rights under the homestead laws, they would have F ederal rights. 
to-acquire the title to'the surface of these lands without any need to 
rely on the 1946 act. ‘The requirements under the homestead laws | 
. are different from the requirements for a patent: under the 1946 act. ° 
_ And.if the applicants can as settlers qualify under, and establish their’ 
: rights to the surface title of these: Jands pursuant: to, ‘the honiéstead - 
laws, they would then be in a position to seek to quality for prefer-. | 
ence-right oil and gas leases under the pioMee of section 20 oe 
the Mineral. Leasing ‘Act. a “ 
Pursuant to the purpose of Congress in ‘enacting Section 20 as a- 


 Spelief” provision, “designed to Beoer ae the equities of persons who 
had gone upon the public domain':* * * ‘upon the theory and 


- under the belief that they were obéaining | an unrestricted title to the 
- land,” ** this Department has held that one who settled upon the public 
domain prior to the enactment of the Mineral Leasing Act (February 
25, 1920), where the lands were not, at the time of settlement, with- 
drawn or classified as valuable for oil and gas deposits, is entitled 


- under certain conditions to’ a preference- right: oi] and gas’ lease on 


those lands under section 20 of the Mineral Leasing Act* This pref- 
“erence right could be exercised by a settler on lands subject. to settle- 


ment even though he had not yet’ made his entry, if his failure to file 


his entry papers was because the lands were not-open ‘to entry. under » 
- the homestead laws. If these: applicants can show that they have’ 
~ eomplied with the settlement requirements of the homestead. laws, ° 
_ that they are now entitled to complete such settlement: rights by home- — 
_ stead entry, and that they comply with 'the requirements of séction 20, 
they can obtain preference-right oil and gas leases under section 20. 
They would not now be penalized under the homestead and mineral | 


leasing laws by the fact that they had previously ey claimed ; s : 


these lands as grantees of the State of Texas2* | oe 
‘Nor i is it here material that the applicants had not, ‘at the time the | 
lands were declared valuable for minerals, filed an election to make 
entry when the lands would become subject to entry, with a reserva- 
tion of the oil and gas deposits to the ‘United States, as required Dy 


a Digest. of Decisions and. ‘Otiiona in- Connection’ With the Aausateation: of the ‘Act si 
of February 25, 1920, as Applied to Oil and. Gas, 47 L. D. 463, 469 (1920). | 
- 4 Instructions of : ‘April 28, 1924, Cire. 932, 50 L. D. 400,: 43 CFR 192. 45 (1940, ed.) + 
. Regulations of October. 28, 1946, Cire. 1624, 43: CFR 192.70. | ee a 

18 Cire, 932; supra (footnote 14); 483 CFR 192.48 (1940 ed.). The anal weeniations. . 


of October 28, 1946, aupre (Zootnote 14), are. not inconsistent. The plots of survey of . — 
the lands here involved | were not filed. until November 14, 1947. ‘Until they. were. filed, no. 


homestead entry could be made on the lands by any. settler. 43 CFR 166. 2, 166.17; “Ren- 

McLendon, 49 L. D, 548, 561 (1923) ; Anderson y. State of Minnesota, 87.L. D. 890 ease ts 

flabb ¥. Oregon and California R. EB. Oo.; 86 'L. D. 268. (1908). ce ae eS ; 
18 * Simpkins ¥. Haya, 15 L. D, 208, 295 cole. ; 


a2 deqision. 
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_jJands were not like ordinary public lands. | They had long been sup- 
‘posed. to be part of Texas. The present applicants had long claimed 


them under patents from the State of Texas. When their public‘land | | 


status was discovered, the question as to what treatment. would: be | 


accorded. to: the equitable claims of these persons was the subj ectofcon-— . aoa 


- gressional consideration for several years." It would be entirely 
_ unreasonable to have required the applicants, in these circumstances, | 
to anticipate the ultimate congressional decision by filing an election. 


to. make future homestead entry on the land with reservations of the 
minerals to the United States. The purpose of the election required. 
by the regulation was to facilitate the administration of the lands by 


the United States. with. respect to'their mineral deposits. No such 
_ purpose could have been accomplished as to these lands until after 
_ Congress had decided what action to take with respect to the equitable: 
claims of those who thought they had owned these lands, and sr 
respect to the mineral deposits in the lands. | | 


- - Since these applicants claim valid settlement rights on haiess lands, oo 
they should promptly file in the Bureau their applications for entry. 


‘under the homestead laws. In addition, if they have not already done 
so, they should, before November ‘14, 1948, file applications for patents 


under the act of August T, 1946, indicating therein that the latter ; - 
7 applications. may be rejected as: to any lands. on which the respective 
- applicant is held to have established a valid settlement: homestead 


—. right.. ‘The. Bureau should award preference-right. oul and gas leases 


to these applicants under their present applications, if they-are other-- 
wise qualified, on those lands for which they establish homestead rights _ 
- which can “be recognized as" ‘the basis for a: preference right under: 
section 20 of the Mineral ‘Leasing ‘Act and continuously maintained 7 
since then, and should reject the preference-right- lease applications as” 


to those lands on which they have no such homestead settlement rights _ + Se 
but only:rights to a patent under the 1946 act.. ‘The Bureau may award 
section 17 leases to ‘Phillips Petroleum, Company on those Jands to - 


which’ section 20 preferences are not established. The case is re- ; 
- manded to the Bureau for further action not inconsistent with, this © 


Oscar in Gea... 
| ae nae Seoretary. 


at 2 ar 50 Le D.. 400, 48 CFR 192; 48 pias ed. ye. “This provision: was. eliminated i the revised. _ 
Tegulations of October 28, 1946, supra (footnote 14). 


38 79th Cong., 8. 1887 and H. R..3593 ¢which became the. act of Aneust q, i946, 60 Stat. 
872); %8th Cong., S. 1868; 76th. Cong.,. S. 2621 and:G: R. 2957 ; “75th Cong:, H. R. 4890; a 
° 74th Cone 8. 2526 and H. R. 12168 ; 73d ce H. R. 9187. he ys eas 
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ORDERS DELEGATING SECRETARIAL POWERS 


oh’ 


: Under Secretary Assistant Secretaries, 


ee 


ue ‘statutes creating the position of Under Secretary « and the positions of 
- Assistant Secretary do not ‘contain an expr ess authorization. for such officials 
to exercise the powers. of the Secretary: of the Interior. 

-The Under Secretary and: the Assistant Secretaries are only: sgthorived: to: 
‘exercise Such powers as are delegated to them by the pec of the 


Interior. . 
The Under Secretary and the Assistant Secr etaries are not authorized to dele- 
Bare Secretarial powers to subordinate officials of the pepareuent 


M-35051 Pee Se oe ‘June 1, 1948, 


| To ASSISTANT SECRETARY Davison. : 3 7 | 
. This responds to your memorandum ae May. 2 concerning orders — 
delegating Secretarial powers. 


The statutes creating the position of Under Seoretaity of the antetiog ae 


and the positions of Assistant. Secretary of the Interior do not, as: 


> assumed in your memorandum, contain an express authorization for | 


such officials to exercise: the powers of the Secretary of the Interior. : 
| Perhaps it would be helpful, in this. connection, to discuss in some. . 
- detail the various statutory.provisions which relate to these positions. — 
. The first position ‘on the sub-Cabinet level inthe Department. of the 
Interior was established by section 6 of Be act. of March 14, 4862, os — 
Stat. 855, 369), which provided: ee ee ed 


That the President shall appoint in ‘the Denatient of the Interior, cigs and: with 
the advice and consent of the ‘Senate, a competent person, who shall be Called © 
the Assistant. Secretary of the. Interi ior, *-* * who shall perform such: duties” 
in the Depar tment of the Interior.as shall be. prescribed. by the. Secretary, or may 
be required by law, and who shall act as. ‘the Secretary, of the Interior in the | 

absence of that officer. 7 ae 


_ When the Federal ye in oft on: Bescuher 1, 1873, were: ne) , 
and consolidated. as the Revised Statutes of the Wnited: States, the. 

_ provisions of law relating to the position of Assistant Secretary of the 
Interior were reenacted as sections 488. and 439 of the Revised Statutes, 
reading as follows: Beet ig ae it, A Hey) s 

There shall be in the Department of the Interior an Assistant Secretary of the» 
Interior, who shall be appointed by the President, by and with the advice and 
consent of the Senate * * *. 

The Assistant Secretary of the Interior shall en Pat duties in the 
Department of the Interior as shall ne prescribed " by” ne Secretar vy or may 
be required by. law. 7 


at These ‘provisions of Taw relating to the Assistant Secretary of the & 
mig Interior 5 were Nered forward into sections 482 and 483. Title 5. 
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‘of the 5 cigliat United States Code (44, Stat. “Part 1, p. 55) A 1 “No rae 


other statutory provisions pertaining to the. functions: or duties of | 
7 ‘4 the occupant of this position | have been enacted by the Congress. as 

The second position in. this: Department: on the sub-Cabinet: level 
“Was. established through the appropriation, in the act of March 3, 
1885 (28 Stat. 478, 497), ofasum— | 


For: an ‘additional Assistant Secretar v of the Tateviok, who shall be known 


— and designated as, First Assistant. Secretary of the Interior * * *, 


_ This position. became a permanent part of the Department a as & ecult 
of the appropriation annually by Congress of money to pay the salary 
of the “First Assistant Secretary.” When.the laws of the United 
States were codified . as of December 1, 1925, and reissued in the form | 
of the United States Code, section 482 of Title 5 oF the Cone (44, 
- Stat, Part 1, Pp. 5B) provided that— 


“There. shall. be in the Department. of the Interior a. First Assistant™ ‘Secretary ae 


of the Interior, *.* * who: shall be appointed by the President, by and with © 
| _the advice and consent of the Senate.” | , 

‘The designation was changed from “First Assistant coe to 
_ “Assistant Secretary” by the provision. in the act of. February . 29, 

1944 (58 Stat. 107), to the effect that— - fon. 

7 The Assistant Secretaries of the Interior ‘shall. be without numerical distine- 
tion of rank * *.*, . : - 
No statutory provisions: respecting the’ qonence or. duties of the : 
- occupant of this position have ever been enacted by the. Congress.® 


The position of Under Secretary of the Interior came into existence — 7 


as a result of language. in the. Interior Department. ‘Appropriation 
_ Act for the fiscal year 1936 (49 Stat. 176, 177) making the funds ap- — 


propriated j in the item “Salaries” under the Ofieos os the e. Secretary oe 


available— ee eee ee 


For the * ee Under Sedrvetiary (which: ‘position is hereby established’ in the | 
-‘Departnient: of the Interior. ae with’. Sppointment: thereto. by. the” President, 
by and with the advice and consent of the Senate) — eo ; no, a 
There: are no. statutory. provisions ‘aédling with the functions and 
| duties: of the Under Secretary. of the Interior a <a | 





eos 4 In addition, the. codifiérs, inadvertently” set out in: the. final ‘sentence of section 483: | 
. ag Telating to the Assistant. ‘Secretary, a provision which. actually had. been enacted . by 
the’ Congress with reference to “the assistant to’ the Secretary of ‘the Interior. fs (40 Stat. 


499,: ch;.29:)° That sentence has been ‘clarified in section 483 of the 1946 edition. of the aa 


United States Code, so that it relates, to “the assistant to the Secretary.” | 

_ # Perhaps it. might be mentioned in this connection that the so-called Indian ‘Delegation 

Act) (26° U.S. C., 1946 -ed.,sec. 1a) states that powers. delegated by the: Secretary under 

that act to officials of. ‘the Bureau of. Indian Affairs. shall be “subject to .appeal. to ‘the 

“ Secretary * * - OF, as from. time to time determined: by him, to the Under Seen tary 

or to-an Assistant ‘Soertary of. the Department of the. Interior .*° #8" -..:.: es 
3 See footnote 2. . a ge tt ek 


ms ite See footnote 2, 
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The unsatisfactory. state of the legislation relating to ‘these post 
| ‘tions, particularly the position of ‘Under Secretary and the position 
‘of “Assistant Secretary that was created in 1885, was pointed out In 
_ my memorandum of December 2, 1946, to the Secretary, suggesting | 
: that corrective legislation should be: sought by the Department. 
_ It will be noted that there is’ nothing in any of the statutory pro- 
visions relating to the sub-Cabinet: positions in the Department of 
the Interior, and I may add that ‘there is nothing in any of the de- 


- cisions known to me on the subject of delegation of Secretarial 


‘powers, which indicates that the Under Secretary. and Assistant 
Secretaries are authorized to decide which of the powers: vested in 
the Secretary of the Interior by law:shall be delegated to‘subordinate. 
officials of the Department, and which officials.shall be the recipients 
of such delegated powers. ‘Moreover, the Secretary has not attempted — 


- to vest such authority in the Under: Secretary and Assistant’ Secre- 


taries. Section 4.0 of 43 CFR states that these officials may them-, 
selves. “exercise” Secretarial powers, but it. does 1 not pecs that they may _ 
| eed pecan Powers to. other: Pui gst erga aE a a 


“Masti a Warr, ee : 
; | | Solicitor. 


| | “FLOYD HAMILTON © | 
“A=24495 — Decided June 4 1948 ee ne ee 
Homestead Eniry—Railroad- Grant Lands, ane ae | Te 


_ Lands. which were within. the. primary limits of the grant to the Northern 
a Pacific Railroad Company. and were. released by. the company to the United 
_ * States pursuant to the act of September 18, 1940 (54 Stat. 954; 49 U. S.C. 
1946 ed:, sec. 65), are not. subject to entry’ ‘under the homestead laws in 
_ the absence of a determination by the Congress or the Department as to 
_, When and how such restored lands shall be opened for disposal. : 


APPEAL FROM THE BUREAU or LAND ‘MANAGEMENT | 


d Floyd Hamilton has appealed. from the rejection. by the. ‘Acting 
‘Director, Bureau of Land Management, of his. homestead application 


~ (Coeur d’Alene 014148) filed in 1945 for lots 5 to 12, inclusive,-sec. 
29, T. 56 N., R. 2 E., B. M,, Idaho, contathing: 175 acres. The basis. 


of the aopeal is that, ha sétiled on the land in 1982, erected a dwelling 
house:and: other ae and cultivated more bias 10° acres ‘of r 
| oe whee 3 
«The land consists of an eee in: -Clark’s Fotk: of ie Colutabia 
River’ “Itis within an. odd-numbered. section of land included within - 


the primary ‘limits of the grant: made to ‘the Northern Pacific: Rail- | 


road Company by the act of July 2, 1864 (13 Stat. 365). By section 
8 of that act, there were granted to on Company, m sailing) and 
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“within certain: eee the odd-numbered sections, of mblic.] land. es came 


mineral in, character, which were not: reserved, sold; granted, or. other- | 
claims a as of the. time sehen. the: Tine of the eailroad was. 5 definitely: lo- ; | 
cated. Section 6 of the act. provided. that,. after. the general route of 

the railroad should be fixed, the odd-numbered sections thereby granted 4 


= should not be liable to o sale, entry, or preemption, except by the com- | 


pany 
The ae of the maine: was. debited lacated. i in ithe area: ot ite 3 


| alanis in’ question in the early eighties.*: ‘There’ is. nothing in the 


records of the Department to indicate that the land was at that. time | 
reserved, sold, granted, or otherwise appropriated, or that it was | 
“Subject’ to' ‘preemption or other: claims. or rights... This being SO, the — 
‘island passed. to one ee nee unless it: ‘was mineral j in oe 
“acter. ees 
7 ’ By the ‘act of Pebrisiy. 26, 4805 (8. Stat. 683), this Departaiant, 
was directed to‘catise:all lands within the: ‘Coeur @’ Alene land district, 
Tdaho,. wwithin:the land-grant’ limits of the Northern Pacific Railroad | 
‘Company, to be examined and: élassified with: special reference to the. 
raineral- ‘or nonmineral character of such ‘land, and ‘to reject, cancel, 
and: disallow: any. and: all claims or filings: shade by or-on behalf of 
‘the railroad’ company on’ any‘lands in that: land’ district which; wpon 
examination; should be classified as:minéral lands. The: act: required | 
that ic which had sie eae a to the passage of the act 


then’ been. surveyed shuld be: oxainitied ath élassified: ‘as speedily as 
: practicable.: ‘No patent: could issue to ‘the company: for any land in 
the Coeur: d’Alene land. district until the ee oe: bean: examined an 
classified as nonminéral.2,) 02 

The: ‘plat of stirvey of T. 56 N. R. 9 E, B. M, Tasho: with ‘ia. eoution 
linés of” section 29 shown Gheveon: was: approved. on: April 19, 1897. 
Although the section: lines: of section 29 were surveyed, the meander 
lines of the island: were not run, and the island was thus left unsur- 
veyed. Certain portions of section. 29° were examined and classified, 
_ but the island’ for oe appheation i is now oe was not SO > examined 
| and classified: | Se 


“On July 1, 1898, Congress paced’ an’ act. £ (80 Stat, 597, 7, 690) hich: _ 


7 opened: up:away for-an adjustment. of the many: disputes which: had 


arisen between the railroad company-and its grantees; on the one’ ‘side, 


. and settlers on: eee purchasers of the: land, ee under tlie laws 


7 7 The’ 'map. a of définite location from Sand Point to. Claes Fork was filed. on December 12, : 
1882, ‘while the map of. definite location from Spokane to Lake Pend Oreille was: filed 
on August 30, 1881. | 

2 Section 7 of the act of February 26, 1896 5 Northern Pavifie Ry. 00, 81 L. D. 308 "a02). 
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- Seer to volingqist te to the , United States ‘lands settled’ on _ prior ‘to | 
_. January 1, 1898, unless the company had, prior to the passage of the 


act, sold or contracted ‘to sell the land, or unless. the. company: used. or 


. needed the land. for railroad purposes. By ‘That act also provided that— | 


* * hal whenever: any. qualified settler shall in good faith make settlement 
‘in pursuance of existing law upon any odd: numberéd. sections of unsurveyed 
public lands within the Said railroad grant to which the right of such railroad 
‘grantee or its. successor in interest has attached, then: upon: proof thereof satis-— 
_ factory to the Secretary of ‘the Interior, and a due relinquishment, of the prior 

railroad right, other lands may. be selected in lieu. thereot by: said railroad 
. grantee or its successor in interest aM Ss 


| This provision of the act was abe manda ety. upon ke company rit - 
merely extended a. privilege to: the company to select other lands for — 
~~ such as it might relinquish in favor of those who settled on unsurveyed. | 
~ pailroad:Jands:after January 1, 1898. Northern Pacific: Ry..Co: v. 
 Violetie, 836 L. D. 182 (1907); "Miller v. Northern. Pacific Ry. Co, 


a 36 L. D. 526 (1908). In the Miller case, the Department held that it — 


‘ could not control the action of the railroad. company in refusing to 
relinquish its claim to unsurveyed lands in. favor of one who settled 
thereon subsequent to. January 1, 1898, and that, upon the refusal of 


the company to relinquish, the Department. was powerless to. recognize , : | 
the claim of a nomesent applicant by ane ‘him. to. mies ‘entry eae 
of the land. a ae 3 
Hamilton does not Tlebe: Seetiinentes on. 7 the ead tal 192 2. At er 


. that, time, it was unsurveyed land the title to which had passed to the — 
railroad company, unless it. was mineral land, a fact not then deter- _ 
mined by the Department. ‘Unless.the land was in fact mineral land, 


_ the railroad company undoubtedly could have: maintained an. action fa 
against Hamilton. for the possession of the land... Deseret Salt Com- | 


pany v. Tarpey, 142.0. S. 241 (1891) ; ef: Barden v. Northern Pacific 
Railroad, 154.U. 8.288, 331: (1894). A. field .examination.. of: the. 
island made. after the receipt of. Hamilton’ Ss application discloses no 
evidence of minerals on-the land. . i a 
Had’ Hamilton brought his eatiemante on. ie fee to: the eeianiion | 
| of the Department at any time prior to September 18, 1940, itis 
possible that the Department might have been instrumental i in getting — 
the company. to relinquish : its claim. to the land i in. 2. favor of Hamilton 
‘under the provisions of the act. of July 1, 1898. : i 
On September 18, 1940, however, the Congress oe an acts ( Bd 
Stat. 954; 49 UL S.C, 1946 ed., sec. 65) which provided for the 
‘élimination of preferential traffic rates en] joyed by. the United States 
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| in fe eeion mie cer rtain: Lok its railr oad imuieporiadion 2 requir ements: 
The. act, required that before any carrier by railroad which had received. 
land grant might take. advantage of the benefits offered by that act, 


it must release “any. claim it may have against.the United States to _ 
: lands, interests in lands, compensation, or reimbursement on account 


of fica or interests in. lands which have been granted, claimed to 
have been: granted, or which it Is. claimed. should have been granted 
to such carrier or any such predecessor in. interest * * *.” The 
act provided further that nothing therein should be Besa to pre- — 
vent the issuance. of patents confirming the title to such lands as the 
Secretary of the Interior should find: had been theretofore sold by 
any such carrier to an innocent. purchaser for value, or as’ preventing 
the issuance of patents to lands listed or selected by. such carrier, when 


i such listings or selections had. theretofore. been. fully anc finally an 
_s approved by the Secretary of the: Interior. . 


_... Pursuant to the provisions. of the 1940 ae the sasieead: ee 5 
: filed the required, release, and the release was approved. by the Secre- — 


tary of the Interior on April 18, 1941. The company did not list the | 


- Jand: embraced i in, Hamilton’ Ss. application as 3 hevang, been sold by. i | 
to an innocent purchaser for.value. ~.’ | 


Though the company has. released its ia and sielete Gils to a 


| the land is now in the United States, the land is not now subject: to : 


= “entry vinder the. homestead-.laws. - The Department. has. held: that, 


| although restor ed.Jands become part. of the public domain immediately, 


_it remains. for the Department, in the absence of congressional direc- 
tion, to determine when and how such. lands shall be.opened for 
disposal. Zari Crecelowis Hall, 581. D. 557 (1948). Because of the . 


complex and numerous problems presented by the return to the Gov- 
ernment of such.a large amount of land as that released by the railroad 


companies pursuant to the act of September 18, 1940, the Department. e 


has recommended to Congress that legislation be enacted to provide | 
a governmental policy for all such lands.‘ Until the enactment of © 
such legislation, or until the Department determines, in the absence 


of. such legislation, that the land is to be opened for disposal under 


the land laws of the United States, Ome Tae entries will not be 
allowed thereon. 7 

‘One other feature: of ee case ‘equires brief’ comment. Beaton 7. 
ofthe: ‘Taylor Grazing Act, as amended (48 Stat. 1269;.49 Stat. 1976; 


(43:U~L S. C., 1946 ed., sec. “B1BE), alithorizes the Secretary. of the In- - 


terior to examine ‘and classify any lands: ‘withdrawn or. reserved. by 


< Executive Order No. 6910. of. November. 9286, 1934, and. amendments ae 
| thereto. Tt also. forbids: settlement on. such ands until “they. are . 
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: classified and opened to entry. " Executive Order No. 6910 withdrew: | 


“a all the vacant, ‘unreserved, and unappropriated' public lands in 42 of 


the Western States, inchiding Idaho, from: settlement, location, .sale, 
or entry. | (48 CFR 297.11.) By Executive Order No. 7048 of May 
'20,°1935, Executive Order No. 6910 ‘was amended to make'the with- . 
drawal applicable ‘to: all lands within the States mentioned therein 
‘upon the cancellation or release of prior claims, « (43 CFR 297. 14.) 
_ Therefore, when the land in question was relieved of the claim of 
‘the railroad company through the approval of its release by the Sec- 
retary of the Interior on April 18, 1941, it immediately became:stib- 
ject to the withdrawal order of May 20, 1935, so that it has not at any 
time since Hamilton’s alleged settlement been euplece to ee 
‘under the laws of the United States. — | 
~ Hamilton apparently ‘settled on the land under the muetateehh view 

bs that it was unappropriated public lands of the United States. He has 
built.certain improvements on the land and cultivated-some parts of it. 


Tt may be that when the restored railroad Jands are opened to entry 


Hamilton and others in similar circumstances will be accorded special . 
_ Consideration in the disposition of the lands. - Pending the announce- _ 
‘ment of policy with respect to the disposition of the restored railroad _ 
- Jands, Hamilton may, if he wishes to continue to occupy the land on 
“4 which his improvements are located and to continue his cultivation : 
of the land, apply for an annual special- “use permit, covering the area — 
_of his improvements and present cultivation, pursuant’ to 48 CFR, _ 
Part 258, 1948 Cum. Supp., and thereafter apply annually for a re-— 
' newal of the permit. “Any such: permit granted upon: the application 


_. of Hamilton should specifically provide that in no event will the priv- 


ilege accorded thereby extend beyond the date upon which the land 


7 shall be opened for disposal: ‘under the land laws of the United States.» 


_ -- Therefore, pursuant to the authority. delegated to me by the Sec- 
“retary of the Interior (48 CFR 4.23; 12 F. R. 8423), the decision of 
the es ‘Director of the Bureau of Land ‘Management i is: affirmed. : 


“Masri G. Waren, 
ae “Bolicitor.: 


a ae, -s _ RUBERT RAY SPENCER | we a 
A-24566 °° = «Decided June, 1948 
Desert-Land Entry —Unsurveyed Land—Withdtawn Land. 


Where a person takes possession. of unsurveyed. land and reclaims it, his right 
ho. make ‘entry under: the desert-land laws is governed by section a ‘of the . 
“" act of March 28, 1908 (35 Stat. 52; 43 U. 8: G., 1946 ed., sec. 326). ee) 
- The right to make the eniry must. oe tticre initiated Peron eh the withdrawal = 
of the land from entry. | 
Under the long-established rule of, the Devartment, the qanneer quarter ‘action, 
or the fractional lot, is ordinarily the. minimum unit of land for classification | 
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and disposal. ” Deviation” from the: rule: ig ‘permitted only. where no ‘public _ 


: ; interest’ ‘is. prejudiced and ‘where it: ‘facilitates. me administration of. the 
* public lands. bag vk ile AEE salads ; ; fo eae a 


APPEAL FROM. THE BUREAU oY LAND MANAGEMENT ees 


On Fébriagy 25, 1946, ‘Rubert Ray Spencer. filed an application’ to 
bie ‘tisk. a desert-land entry on 15714 acres of land in secs. 11 and 12, 
‘T. 19 N., R.35 E., M. D. M., Nevada, under the act of March 3, 1877 _ 
“(19 Stat. 377), as amended: by the act of March 3, 1891 (26 Stat. 1096; 
43 U.S. C., 1946 ed., sec. $21). The land ‘sought under the application | 
‘is, roughly, an Lshaped tract, said ‘to he along. the « course oF Horse — 
Creek, and 1 is described as en : 


“Acres” : . ie Acres. 


_ Sec. 11: : NEXNWYNWY, eee 10: 00° Sec, a: SWY4SEYNEYSWi_- 2.50 | 

= ‘NEYSEYUNWYNWHA-* 2.50. N%4NYUSEYSWY .---- 10. 00 

.. NWYSWYNEYNWI4.. 2.50 . .  N%SYSHY___--_----_ 40. 00 

SYSWYNEYNWY, --. 5.00  EYSWYNWISEY, -___ 5.00 

NYSEYANWY ______.. 20.00. | S1,8SEYUNWYSEY, ..-- 5.00: 

SWYSEYNWY - 10.00 SU SUNEWASHY, WL. 10.00 

WYNWYNBY SWE, .. 5.00 See. 12: NYSWHSWH nan aie 20.00 
SWKNEYSW 10. 00 Pgs 


: The application. was ‘accompanied by a nistition for ean of 
the land and its:restoration to entry under section 7 of the Taylor 
Grazing Act, as amended: (48 Stat. 1269, 49 Stat. 1976; 43 U. S. C., 
1946 ed., sec. 315£). ‘The petitioner stated that. all the ‘land. applied 
for was at one time arid, but that he had brought it under irrigation 
by means of the waters of Horse Creek; that the land is within a— 
‘mountainous: area, where most of the land is exceedingly steep: and 
rocky, so that only small portions of the flatter slopes are susceptible 
. of irrigation and cultivation ; and that these aréas alone were chosen 
‘and irrigated. mes stated that he. had already: successfully 
reclaimed the ‘land. | a 
~The application was refer’ he the manager of the: district land | 
office, because: the land was not described by the smallest legal sub- 
‘divisions of 40° acres. Spencer was ‘informed that his improvement 
‘of the land was in’ trespass unless he. could: show a settlement’ right 
‘prior to ‘November’ 26, 1934, at which’ time all the public lands in 
Nevada were withdrawn oni settlement, sale or oy, by: HeeciaNg ., 
“Order No. 6910." “(43° CFR 997.11. ae oS | 


‘The Director of the Bureau. of Land Aasiosneet affine’ the ae. ee 
‘cision of ‘the’ manager, ‘but without’ ‘prejudice to ‘Spencer’ S tight to 
withdraw the application: and to file. a new one for riot more than” 


160: acres," “in terms of the ‘public land surveys of not: less than ; a legal a 


t Spencer hag already recelved 320 ‘acres. of land’ under the Homestead laws" “He: may 7 


: not, ‘therefore, acquire. More than 160 acres ‘under the desert fand’ laws (act, of Bebruary. 2, pe ole og 


1047, a9" Stat. 946 +430. ‘S. CG, 1946 ed., ‘Bee. am 
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subdivision, and i In as compact form as s possible” In this s connection, | 


| On appeal, Sipchiear claims to ae gone ¢ on ‘the id in. 1930." "le: | 
7 contends that his entry is in as compact a form as is possible, taking: | 

into account the topography of the country; that the land which is. 

now irrigated i 1S sustaining a family ; and. that the surrounding tracts. 


would be worthless to anyone else seeking to irrigate them, because he 


is using all the available water supply. He contends that he has met 
_ the requirements of 43 CFR 232.8 and. that the allowance of his entry 
in the form applied for is. discretionary with the Department. » -He 
calls attention to the regulations of the Department. governing the 
disposal of tracts in reasonably compact form and.in units of.as little: 
as 14% acres under the Small-Tract Act of June 1, 1938 (52 Stat. 609; 
43 UL S.C., 1946 ed., sec. 682a; 43: CFR, Cum. Supp., Part O57). 
~The land applied for was not surveyed until. September 10, 1941, : 
when the approved plat of survey was. filed in the local land office. 


As Spencer claims to have taken possession ‘of the land i in 1930, before we 
dt was surveyed, and to have reclaimed. it (although the neeord isnot 
clear as to when he-commenced his work of reclamation or if and. a: 
_. when he completed it), his right to. make entry, iffhe can‘prove that =» 
he initiated a.valid right. to the land. prior .to. November. 26,.19847 
must be governed by. section 1 of the act of March. 28, 1908 (35. Stat. me A 
52: 43 UL. S. C.,1946 ed., sec, 326). That act provides that where’ a 


indavidial. ae prior to survey, taken. possession of a tract. of un- 


surveyed desert land in compact. form and has reclaimed it, or has. - | 
in. good ‘faith commenced the. work of reclaiming it, the individual ye ee 
- shall have the right: to make a desert- land entry of such tract: incon-. 


formity with the public-land surveys. | a _ 
.. The rectangular system of surveys. ae the publie: fonda: was, cone | 
Hehe by Congress in 1796 (43 U.S. C., 1946 ed., ‘secs. 751-774). ~The 
- smallest, subdivisions mentioned by Congress. are the ‘ “quarter quarter. 
sections,” i. ¢., 40 acres (48 U. S. C., 1946 ed:, sec. 7 58). And the long- 
established, rile of the Department ; 1S, that the quarter quarter section, 
~ or the fractional lot, is ordinarily the minimum unit of-land. for classi- 
fication. and disposal. L. S. Keye, A-24369, August. 5, 1946 (unre- 
ported): - Further division. has been permitted only where peculiar. 
: conditions have required. otherwise, or. where Congress . has specially 
provided otherwise. a Edward A. K Kelly, A~23430, December: 31, , 1942 


iy eee seach aioe! 


.. Deviations. from: the mig ae to eee: circumstances hues boa! e: 


~~ rare. Ordinarily, the rule is waived: only in those. cases where. no 
7 publie i interest would be projudiced by. tte, waiver and where. the. de- 


7 2 See. Fred Bartine, 59. ia D. 110. (1945). or . 
. 8 Hixamples of. congressional directions to the conteers may. be Pea in the placer and é 


ode mining laws s (30 ue S. C., 1946 ed., ch.-2), and in. the Small-Traet Act. 
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. paraire from: the rale would facilitate the administration of the aie 7 


he lands.. ‘Tilustrative of the type of case where such deviations have aa 


been. permitted i is State. of Arizona, | 53 I. D. 149 (1930)... a — 
Although: the statements made by Spencer r egarding the Ee onany | 
of the area, the worthlessness of the remaining portions of the.40-acre _ 


me subdivisions, and his. reclamation of the land prior to its withdrawal . rane 
from entry:i in 1934, might, if proved, justify a. departure from the rule’ 


that not more then four subdivisions:may be included in an entry for - 


not to exceed 160 acrés, there is nothing i in the present record to justify ae 


| the allowance of the entry in the extreme form sought by the applicant. 


: ase AS stated above, the land applied for is an L-shaped tract extending 7 
oe into at least 10 quarter. quarter. sections.t Control of this land, with 
‘the control of the waters of the creek, would: amount to control of a 


‘much larger area of land thin that contemplated under the desert-land’ 
laws. Further, the public interest might be prejudiced. through the _ 
es inability of the Department to dispose of or to administer effectively = 
- - the remaining portions of the subdivisions. : te 

However, because of the statements made by the gpliceed regarding 

the character of the land and the compactness of the. entry, none of 


which has been. investigated, a field examination of the land should 


be made i jn order that.it may. be determined whether any departure nee 


fe from the rule of disposition of the public lands i in not less than quarter _ 
“y quarter sections should be made in this case. | 


Therefore, pursuant: to the authority delegated to me by the ‘Bocré: - 


- “babys of the Interior (43 CER 4. 93 : 12 F. R. 8423), the case is remanded. | 


to. the Bureau. of Land: Manegement with instructions to cause a field. ss 


ke examination to be made of the land and of the. claims made by Spencer Pes 


a regarding his going on to the land and his reclamation: of it prior — 


ee November 26, 1934, the compactness of the entry, and of the worth- — . 


. -lessness of the remaining portions of the subdivisions involved. Upon 
: completion . of the field examination, the application should be. re- 
| considered aby the Bureau of Land Managements. | | | 


Mastin G. Warne, eo 


Solicitor. 


: AUTHORITY OF EXECUTIVE BRANCH WITH RESPECT Pee — 
| AND GAS IN SUBMERGED COASTAL LANDS 2 


Submierged Coastal Genie uasler Bioteciive Authority—Litigation Power Se 


of Attorney General—Naval Petroleum Reserves. 


| The implied. authority of. the executive branch: of the Government to take pro- 


» tective. measures where lands of the United: States are found to contain oil. 


‘ Spencer states that it extends into fourteen 40-acre tracts. : | 
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_. or gas which is being | drained iy. adjoining andowuers and where such lands : 
are not. subject | to the | eehe ss teste ae is ‘Bpplicable to ‘the submer reed: 
“’ eoastal lands. ‘ : ee 
The statutory power of the Attorney: General to. Sonic: litigation on pehait’ 
- of the United States is broad enough. to permit him-to negotiate an: operating 
_stipul ation with California effective when the. current one expires on Sep-. 


: ; tember 29, 1948, and similar. stipulations. with Louisiana and Texas as an _* 
incident of litigation which the Attorney General is expected. to “commence. ee 
In the absence of such stipulations, the: Attorney General may seek injunc- ~ 


tions and the appointment ' of 1 receivers to. anaes ‘the properties 1 involved: 
~ . In: the: litigation. es aes ie, » A 
_ The President could by Executive order set the submer ged coastal areas, or any. i 
portion of them, apart as naval petroleum. reser ves. The Secretary of the - 
Navy could then administer them for.the production. of oil’ and § gas pursuant. = 
to existing legislation on. naval petroleum: reserves, | 


‘M-35052, . 2 a a | ra ie a June 9, 1948, 
To THE SEcRETARY. : : 7. ak 
This is in response to your oral request for paves on eh author ity 
of the executive branch of the Government with respect to the develop-' 
ment of the oil and gas deposits in the submerged coastal lands 
(United States v. California, 332 U. S. 19° (1947 )), in the absence of - 
the passage of relevant legislation by Congress before adjournment. . 
"Under the Constitution, Congress. has the. power “to dispose of 
and make all needful Rules and Regulations respecting * * * 
Property belonging to the United States * * *. - (Art. IV, Sec. 
8, Cl. 2.)° On August 8, 1947, I held that the Mineral Leasing Act of 
February 95, 1920, as smended: (80 U.S. C., 1946 ed., sec: 181 et seq.) , 
which is applicable. generally to the te of public lands: for the 
production of oil and gas, does not authorize the issuance of oil and 
gas leases with respect to the submerged lands below low tide off the — 
coasts ‘of the United States and outside the inland. ‘waters of the 
States. (601. D. 26.) The Attorney General of the United States, - 
on August 99,1947, rendered an opinion. which, in effect, agreed with 
mine. [40 Op. Ate: Gen. 540.] ‘ | 
| However, even in the absence of legislation specitinsits menor 
the issuance of oil and gas leases or the making of other agreements _ 
for the. production of oil and gas from the submerged coastal lands, - 


there are three possible bases of authority ror the tab. of action —_ 


by the executive branch of the Government. | 

One of these bases of authority is what this Se eoiereg: stents in 
his opinion of April 2, 1941, referred to as the “implied authority in 
| the. Eoave branch to take protective measures in cases where lands. 


: [of] the United States * * * are found to contain oil 


which is being. drained ‘by adjoining owners—such lands 7 : petne 
-_ subject: to the 1 Mineral Leasing Act of February 25, 1920: aD 
=" cat oe eye Gen, AL ) There are two. obstacles, however, to the use aa? 
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of hie ‘implied od in. connection ‘with: the submerged er _ 


- lands, In the first place,-its use is. limited to situations:in which. oil: . - 
| © see being. drained from. Government’ lands. by. adjoining | owners. It. — 
may: well be. desirable, i in the light of the great. need for further oil. 


and. gas development, that arrangements for such development i in the. | 


_ submerged coastal lands be made even in the absence of drainage. 7 


. An’ the-second place, it is. probable that. this implied authority, as a 


a practical matter, cannot be used effectively with. respect to the Gov-. 


 -ernment’s submerged coastal lands so long. as the precise. boundaries. 

of such lands are uncertain. Until the dividing lines between the 

- Government’s submerged coastal lands and the adjacent lands owned 

| by the States or other persons shall have been definitely ascertained Fs 

it will always be difficult, and frequently impossible, to establish the — 

fact that. oil or gas is being drained by an. adjacent, landowner. from 

land that is subject to the paramount rights of the United States. 

~ Moreover, oil operators will be averse to making the financial outlay _ 
necessary for the drilling of offset wells under protective leases issued 

_ by the executive branch of the Government, so long as there is a pos- 


sibility that the areas selected. for drilling ‘geil turn out, In the end, _ 
_. to belong to persons ‘other than the Government, 


As I understand it, there are three coastal areas where Gigs are - 


oil and gas operations at the present time, namely, the areas off Cali- . 


~ fornia, Louisiana, and Texas. As to California, the decision of the.” 
Supreme Court in United States v. California. established a rule of. 
law that. the United States has paramount. rights to oil and gas 
deposits in. the marginal belt beyond low tide and outside the 
inland waters of California, but the actual low tide lines along the 
California coast and the seaward limits of the inland waters of Cali-’ 

' fornia have not yet been fixed. Consequently, the precise boundaries. — 


of the Government’s lands in the submerged coastal areas adjacent to 


California are unknown. at the present time. ‘Moreover, as to the 


submerged coastal lands adjacent to Louisiana and Texas, particularly. 7 
_ the latter by virtue of certain provisions in the annexation agreement: 


under which Texas entered the Union, the. rights of the Federal 


- Government have not. yet been. clearly established. I understand — 7 


that the Attorney General is presently making preparations for the 
commencement, of actions: in one Supreme Court to establish such. 
- rights. a 
| Another s source of atithovity fot the taking of action is sake sicaiany 7 
power .of the Attorney: General | to conduct litigation on behalf of 7 
| athe rights of the Federal Government In the submerged coastal lavas sdtieankes to 


Louisiana and Texas were. subsequently established in United States v. Lowtsiana, : 339. 
wv. 5 699 (1950), and United States v. it 389 U. Ss. 707 i ‘lahvons] 
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| the United States. (Rey. Stat. s sec. B59: BU. S, c, 1946 ed., sec. .. 309.) 7 


It was in the exercise of this power that the operating. stipuldtion 7 


between'the United States. and California was entered into on: July. ae : 


26, 1947, as an incident to the conduct of the case of United States v 
California, pending in the Supreme Court. That stipulation — pro- 


vides that if no pertinent legislation is enacted by the Congress prior: - 


to July 31, 1948, it shall terminate 60 days thereafter; and that, in: 


. the meantime, the parties shall meet within 30 days. after July on 
1948, to reconsider: the terms of the stipulation and to determine — 


ee this stipulation. or a revision of it should be continued.foer a 
further period? 2 Tf California and the Government should be unable 
to agree on an extension of the stipulation, then it is assumed that the — 

| Attorney General would seek an injunction | and the appointment of : 
--a receiver to manage the property that is involved in the litigation. — 

(OF. Oklahoma v. Tewas, 252 U. 8. 872 (1920).) A similar course — 
could be followed as an incident to the proceedings which the Attorney 
General-is expected to commence in the Supreme Court against Texas _ 
and Louisiana. ‘That is, the Attorney General could attempt to nego-. 
tiate a stipulation for continved operations and the holding in. escrow: | 
- of any proceeds accruing to the States, pending a final determination — 
of the issue of superior right as between the United States and the 


respective States, and, if the United States is successful, pending an 


actual fixing of the low-tide lines and:the seaward limits of the inland 

- waters of those States. . If it should: be impossible to negotiate with 

either State a stipulation satisfactory to the United States, ‘an appli-: 

cation for an injunction and the appointment of a receiver to mange | 
the ‘property involved in the case would be appropriate. peta ae Gar 
Finally, the President could. by Executive order set these: submerged | 


coastal areas, or any portions of. them, apart as naval petroleum: - 
reserves. (C7. Executive Order No. 8797—A, February 27,1923, Naval) 
Petroleum Reserve No. 4in Alaska, which includes some water areas.) 


Thereupon, the existing legislation with respect to naval petroleum 
_reserves would apply to the submerged coastal lands so set apart, and: 
the Secretary of the Navy could : administer them for the production 7 
of oil and gas pursuant to the terms of such legislation... (84 U.S. C., 


- 1946 ed., sec. 524.) However, practical difficulties in the development : 
of oil. an: gas production ‘under such legislation would doubtless be 


| encountered, . Congress is not likely to appropriate funds for drilling 7 
operations ‘by the Navy Department 1 in the submerged coastal lands’ 
so long as there is strong sentiment in the Congress for the transfer 


of such. lands to. the adj acent coastal States. Moreover, private com- a 


- : 2 This stipulation was subsequently pitended: with révisions, on July 28; 1948, to July ai. 
31, 1949; on neat 2, “1949, Be ed a 31, 1950; and: on a August 24, 1950, to October 1, 1951. 
Ruereens ] 
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| ef panies might n not i ae to undertake the expense. ot such drilling ; 
"operations under leases issued by the Secretary of the Navy : so long as 
there is uncertainty on. the ‘point of whether the submerged. Goastal | 
lands will be retained by the United States or transferred to the States. 
In addition, the present uncertainty as to whether some of the ims 
portant areas from the standpoint: of oil and gas production are lands 
beneath the mar ginal’ Sea, and thus subj ect to the paramount rights 
of the United States, or tidelands or lands beneath inland waters, and — 
thus not subj ect to the paramount: rights of the United States, would 
also be an obstacle to effective dev elopment operations.in the submerged 
lands under the laws relating t to naval petroleum reserves | 


“a Mastin G. ‘Wun, - 
| , | Solicitor. 


S D. KOUBA 


| A-24804 a Desig dite 28, 1918 


» Grazing Leases-Cevicéllation—Right of Renewal—Notice. . co 


| The action. of a. lessee. under a er azing lease in assigning the. ieased ; area with- ? 
; out obtaining the. consent. of the Department is a. violation of the terms Of - 
_ the. lease and of the regulations of -the Department, and. affords a basis. for 
~~ cancellation of the lease. e 
‘The cancellation of a grazing lease must be accomplished i in aecordance with 
> . the procedure outlined i in the lease and i nh the regulations.. | - 
Any violation of a. grazing lease which affords a basis for cancellation of, the = 
lease’ affords. a basis for the. denial of the contractual right of renewal of. the 
lease. > te 
: - The procedural coifaireriene of mee and | oopertunity ‘to jake’ a chown 
| applies to a forfeiture of the right to. a renewal granted by. the lease. 
| The procedural. requir ement is satisfied by a denial of a petition for renewak 
of the lease where that denial sets forth the-reason for. the denial and affords 
“the ig cance a right to appeal. 


APPEAL FROM ‘THE BUREAU oF LAND MANAGEMENT. 


On July 19, 1940, J.D. Kouba obtained. ‘a B- -year, grazing lease : on 
“athe SWwy4SEY, and. the Wi4. of sec. 15, T. 26 S., R..67 W., 6th P. M., 

Colorado, under section 15:-of the Taylor Grazing Act. (48 Stat. 1975, | 
49 Stat. 1978;-43 U.S. C., 1946 ed., sec. 315m). On J: anuary 23,1945, 
Mr. Kouba petitioned for a renewal of the lease for a term of 10 years. 
_. On June 2, 1947, the Director.of. thé Bureau of Land ‘Management 
z ‘denied the petition because. (1) it was in conflict with the grazing- 
“ Jease application of one Juan A. ‘Martinez, (2) Mr. Kouba had leased — 


his adjoiing land to Mr. Martinez, and: (3) Mr, Kouba had subleased _ 
to Mr, Martinez for a period Of 5. ‘years. the Palle land described i in | 


the petition. 
9489555417 
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_ Mr. icouba admits that he rented “the land” to Mr. Martinez. Pre 
sumably his admission covers both the land which he « owns and the 
_- public land involved in his petition for renewal? 7 

Mr. ‘Kouba’s lease, which he séoks to have venewed, poodles that— | 


x ok ae if at: the end of said period. [of 5 years] it shall be. determined: that | 


a new lease should be ‘granted, the lessee herein will be accorded a preference 


right thereto upon such terms and for such’ duration as may be fixed by the lessor. 


In the absence ofa ‘determination that the land i in question + should not ao 


be leased further, this provision of the lease is to be construed as 


“4 giving: the lessee a contractual right to a renewal of the lease. R. J. 


- Oruce and Tom White, A-24682 , April 1 1948 ; £ imer R. Chandler and 7 
| Dan O'Keeffe, 59 I. D. 244 (1946). 7 : 
‘The. principal question for crnsidereiea ds whether ae Discos 
was corfect in taking the-position that the contractual right had been’ 
forfeited because of “Mr. ‘Kouba’s action in subleasing the leased land. 
The lease was granted “subject> * * * to all rules and regula- 
tions. which the Secretary of the renee, has se ? It pro- 
vides that— 


If the lessee * * * ghall fail to naninis with. the provisions of the act, 
or make default in the performance or observance of any of the terms, covenants, 
and stipulations hereof or of: the general regulations. promulgated ‘and in force 
- at the date hereof, and such default shall continue 60, days. after service of writ- 
ten notice thereof by the lessor, then the lessor may, in. his diser etion, ‘terminate 
and cancel this lease. 


The lease also provides - 


| “That the lessee shall not assign this lease or any interest therein, ‘nor ‘sublet 
any portion of the leased premises without the written consent of the Commis- 
_.Sioner of the General Land Office.” 

One of the regulations prescribed by the. Secretary of the Interior, 
and in force when the lease was entered into, is that found in 43 CFR 
160. 26, which provided that.a lease might bé canceled— | 


(d) Te the lessee shall fail to one with anys of the e regulations in this pare 


a ‘or the terms. of. the lease, 


“ey ‘tf the lessee’ assigns’ ‘or sub-leases all or - any part ‘of the leased ¢ area 1 withe 
out obtaining the approval. of the: Secretary’ of the. Interior. a a 9g 


oe The regulation, further provided that—_ 


. * ae * No. decision will, however,. Be rendered. until the lessee. has. been 7 


2 pap examiners owita ‘made the ‘field investigation, report that they saw copies of ae _ 


. 5-year agreements: entered into by Mr. Kouba‘and Mr: ‘Martinez on: April 80; 1945, whereby; 


. in one agreement, Mr. Kouba: leased his privately, owned. land. to ‘Mr. Martinez and: in 1 the. , - 


* other, the land covered by ‘the: ‘petition: ; - 

_ . * Effective July 16, 1946, the General: Land: Office aid ee: Grazing’ Service. awere’ ‘abolished : 

and. their functions were transferred to the Bureau: of. Land | Management, BY, Reor Banization 
= Plan No. 3 erases (11 F. Re 7875, TeT8: 7776). 


June 28, 1 948 


: eal advised of the ¢ cause for cancellation and afforded a timely i opportunity end s. rs 


; to make a showing as to why the lease should not be canceled. . 


It appears. that’ Mr. Kouba’ s action in: assigning the dened ‘area a 
~ without obtaining the consent. of this Department. was in ‘direct. viola- | oe . 
- tion of the terms of: his lease and of the regulation of the ‘Department, ae 
and that it would have afforded a basis for the cancellation of the lease, Ss 


but that. such cancellation could have been, accomplished only i in-ac- 
cordance with the procedure outlined in the lease and in the last 
quotation. above. However, Mr. Kouba’ S. violation of the. lease. and of - - 
the regulation did not. come to the-attention of the Department. until -° 
atter the expiration. of the lease. | ‘The lease, having: expired, there | 
‘was no occasion. for serving. on Mr. Kouba the written, notice. of: de- | 


a fault provided for i in his lease; | ee 
| Any violation of a grazing lease. =e aitorda: a. ae for sancallen ehaees 
ion of the lease affords a basis for. the denial of the contractual right ae 
to renewal, particularly. where, as. here, the violation 1 was | not, owen. Ran 


to the Department during the term of the lease. 


toe Ther efore, it must be held that. on the basis of the eee en = 

before the Director; he was correct in. holding that. the 6 coritrestual: : 
right had been forfeited by Mr. Kouba. ; oe 

Having determined that there was a sufficient basis. for the Director’ i ee 


‘action, it now becomes necessary to determine whether the procedural : 


F requirement. of notice and opportunity to make a. showing likewise . | | : 
fs forfeiture of the right of renewal: granted by. the. Tease, se ae 


where it-appears that the lessee has violated the provisions: ofthe lease. 


_ and | the Department regulation. by subleasing the leased land without — eee 
the consent of the Deparment, and, if. a whether t that requirement ea 
_..$vas met in this case, | . . 
The Department, in considering a “petition ce fhe: renewal of. ie _ 
| grazing lease similar in. form. to Mr. Kouba’s. lease,* held i in, 1946 that wae 

- notwithstanding evidence i in the record showing. clearly that.the lessee 


had permitted | another. ‘person, to use the leased area, a forfeiture. of 
the right of renewal of the lease should. be declared only after notice 
to the] Jessee and after giving him an opportunity to reply, as contem- 


plated by the regulation relating to the cancellation of leases. de Pee | 


Wilson, A-24183, Motion for Rehearing, August 9, 1946 (unre- ae 


“ porte) vs _However, in. - that case, the Appheant,. -by: way. of. appeal, ae 


3.The. Peealadon: now in’ effect. does not iat the: causes: for ‘cancellation. o£ a-lease. - Te 


a provides : “T¥ the lessee shall fail to comply with any of the provisions of: the. regulations re ; 7 J 
ain this part or of the lease, and such default shall continue for 60 days after service of =. 
written, notice thereof, the lease may be > terminated and canceled by. the Director.” ‘me 48 fea 5° 


(160.17; 12-F, R. 6925. 


i The: field. investigation. was: ‘made on ‘Mateh 4, 1946, and the report of the. examiners es - 
WAS: submitted on June 13, 1946.- ae Ee es 
5 No. Preference right. of renewal ig, + granted | under. the: Tease form now used by ‘the 


f Deyartment” poe 


a 208 | DECISIONS or THE ‘DEPARTMENT OF THE INTERIOR [80° 1.D. 


| showed that the use of the leased. area » by. the tee per son. baal bes - 


2 ‘temporary only,. had resulted in a financial loss to him, and. that. he, e 


cae the applicant, had. need of the land for his own livestock operation. 


“In the present case, the appellant | has made no such showing. » ‘His 
“permission to another to use the leased ‘area is covered: by a 5-year 
written lease for an annual. rental of $75, while his rental under the 

1940 lease was $3.60 a year. The appellant has: admitted the viola- 
tion of the terms of his lease and of the regulation ax and has omer ed no 


7 i: satisfactory explanation for his action. 


_.., Although the procedural] requirement applies with éqiial fotee to as 
a both a cancellation and a forfeiture of the right to renewal and 
| although. that right. may not be. summarily declared to be forfeited — 


' without giving the applicant. an ‘opportunity to show cause,’ the: ‘pro- 
: — requirement has been substantially met in the present. case. 


_° The denial of the petition for the stated reason that Mr. Kouba had 
- subleased the public lands was, in effect, a notice to the applicant that. 
his action in subleasing the leased area was cause for the forfeiture 


ofthe right to renewal of the lease. The decision of the Director. was or 
subj ect to the right of appeal, and thus Mr. Kouba was. given the op- 


portunity, by way of appeal, to show cause woy ne right to renewal H | 


of his lease should not be denied to him. 


‘His appeal presents no justification for his violation of the erie 7 


a a his lease and of the regulations to which his lease was. subject and, - “ 


| thus, no good cause why the right to the Tenewal of his lease should ; : ° 


= % “not t be declared forfeited,. 7 
| The decision of the Director that the right to 2 heel of: the: or 


7 ies had been forfeited by Mr. Kouba’s action in subleasing the leased land ie 
is fully justified by the record. .In view of this fact, no consideration. - 


~ need be given to the two. Grae grounds on which the Director, denied. 
= the petition. 


ae - Therefore, pursuant to the authority ddlegated: to me a the ‘Secre- nie 
S& 4 tary of the Interior (43 CFR 4.23; 12 F. R. 8423), the decision of f the oe 
| _ Director of the Bureau of Land Management i is affirmed. oe 


Masmy G. - Wa, oo 
| “Solicitor. 


“THE INTERNATIONAL TRUST COMPANY, AS TRUSTEE UNDER 
‘THE LAST WILL AND TESTAMENT OF CHARLES T. LUPTON, 
“DECEASED | ee ae 


a ‘Sina ie es " a Decided June 30, 1948 - 


| Oil and Gas Leases—Preférence Right— Withdrawn : Land: 


" Section: 2 of the act of J une 25, 1910, has no application to one » who goes uporm | . - 


_ the public lands under a lease issued pursuant to the Mineral. Leasing Act. 


; allie ae “INTERNATIONAL TRUST. CO., ‘TRUSTEE oe on : 


Tune 30, 1948 


“phe - pr Sica right of a lessee. to a new oil: and gas leases: tee: tie act ma 


oe — of July 29, 1942, was not a right as against the Government, but a right 


to prior. consideration over other applicants: if the Government had decided ee 


. -- tolease the land for a further period. 


AY withdrawal of the land from appropriation Seed ‘the exercise of: the Ss : 12 


ae eference. right gr anted. by the. act of J uly 29, 1942, . | 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT - 


| On December 14, 1944, The International T rust Comipany, as trustee - = 
“under the last will anid testament of Charles:T. Lupton, deceased, filed 


a8 preference- right application. under the act of July 29, "4949 (56. oe. . 


- Stat. 7286), for a noncompetitive oil and gas lease on the SEYSWY, - 7 
—of-sec. 3, T. 308., R. 60 W., 6th P. M., Colorado, based upon its 5-year 


| Tease (Pueblo 046135) on are same lind entered into as of J: anuary “a 


1, 1940, pursuant to the terms of the Miner al Leasing Act, as a _ 
(G00. s. C., 1946 ed., sec. 181 e7 8eG.). 7 


On. Aue 25, 1947, the Director of the Bureau of aad ‘Manage- : . - 
‘ment rejected | the ‘application because the land applied for had, on 
July. 21,. 1942, been. withdrawn from all forms of appropriation under 2 


c. the public-land laws. and reserved forthe use of the Department Of, 7 


the Interior in connection with the. prosecution ot the war. ne a a 


Land Order: No. 13; 7.F. R..5917. ) 


The trustee contends that because it held a. valid nee on ‘the ae ee ee 
7 of the withdrawal and. because it filed: its application: for. a Dew. lease - Se 7 e 
. within.90 days prior to the expiration date of its lease, as. required by pen ee 
the act. of J uly 29, 1942, it is entitled to a new lease notwithstanding. a 
= the withdrawal, since che. withdrawal was made subject to valid exist-. poe 


oo ing rights. The trustee contends that it had a valid existing right. : wee | 


not only by virtue of its léase but also by. virtue of that portion: of | oo od. 
_ section 2 of the act of June 25, 1910 (36 eae an 43 U. S. C. 1046, wee 


: ed, sec. 142), which provides that— = 


_* # * the rights of any person who, at the date of any order of withdrawal: 2. 7 


_ is a pona. fide occupant. or. claimant of oil-. or gas-bearing lands and. who, at. _ 


, ‘such date, is: in the - diligent prosecution of work leading to..the discovery of fos a 


| oil or gas, ‘shall not be affected or impaired by. such order so long. as such oc. : 
cupant or claimant shall: coutinue in diligent prosecution of said work: i ssi teacs : 
a The trustee’ S argument that it Has a valid existing right which excepts. | 
| the land applied for from the withdrawal is untenable.: 


The provision of the 1910 act quoted above has no. application to. an 
“one who goes upon the. public lands under a lease issued pursuant. TO, tates 
2 the Mineral Leasing Act. Prior’ to the enactment. of the Mineral a o ; 
| Leasing Act in 1920, all valuable mineral deposits, including oiland = 


gas, in lands belonging to the: United States were open to exploration 7 i. 


; - and purchase, and the lands in which they were found were opento 
_ occupation and purchase by citizens of the United States. — (Rev. Stat. 
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ae apo 9319, 9399.) The Manel. Leasing ‘Act provided | an “entirely e 
a oe different. imethod Or disposing. of the oil and gas deposits in the public _ 
> Jands.. After-the passage of that act, the right to explore the public — 

Sy 2 lands: for oil and gas could be. acquired: only. pursuant tothe terms of ~—— 
-. the Mineral Leasing “Act. No. rights in: ‘the land or‘in the deposits 
“ts eould be. acquired thereafter, except pursuant to the terms of that act. 

oe Wilbur v. United States ew rel. Barton, 46 F. (2d). 217, affirmed 283 
ae “ = eS: 414 (1981). The trustee makes no claim with regard to the land | 
eas a ‘involved j in this proceeding which antedates the Mineral Leasing. ‘Act. ° 0.7 


‘The trustee acquired a valid right by its lease of January 1, 1940," 


e a ‘ and, during the term of that lease, its right could not be, and was not, eS 
ee disturbed or affected 1 in any way by the withdrawal: The act of J uly oe 
—- - 29,1949, did not, however, , give the trustee a vested right to anew lease. 


ee “That. act merely gave the trustee a “preference right over others to a - 


— new lease for the. samme land.” : “Under this. provision, the trustee had — 
MES 1s, right : as against the Government, but only a right over other appli- 
- eants to have its application considered first if the Government had 
ark. decided to lease the land for a further period. ° Carlton Beal, A-23781,; 
a oe anuary 17, 1944; He arry J. Lane, Administrator of the Estate. of | 
en Mary As Lane, ‘A-24098, April 30, 1945; Harald W. 0. Prommel, — 
oe - A-24219, March 14, 1946; Helen F. Carlile, Trustee of the Estate of 


- Louise Lz. ‘Leuholta, deed. A-24201, February 19, 1947 (all unre- | 


be re ported). “As the land applied for was ‘withdrewn fro the operation hae 


es of the Mineral Leasing Act. prior tothe. expiration date. of the 1940: 


oe — a lease, there was, ‘no occasion for the: focoee on of the lessee's S. poe : ; : 
erence right over ‘other applicants for a lease. oe 
‘The trustee refers to the regulation. approved on Sepismber 5, 1947, Be 


a = elating to the reinstatement of. applications rejected. because of the : 


oe withdrawal | of Jands for use in connection with the prosecution ofthe | 
war. (43 CFR 191.15; 12 F. R. 6112.) “It requests that, in the event 

> the: decision of - the Direstor ‘i is’ affirmed, its appéal be considered-as* - 
ee “ain: application for reinstatement, upon ‘the- revocation of the with- — 
ne drawal. ‘Although the land in question became: subject to lease for oil 
Bee gas, purposes by virtue of a modification of Public Land Order 
ogee No. 18.0n. October 14, 1947. (12-F. R. 6926), the request of the trustee _—— 

..... cannot be granted. ‘The regulation referred to. by the trustee relates. 

Pee only to the reinstatement of applications which were rej jected, because _ 

of the withdrawal of the lands while the. applications were ‘pending. oaks 

The land here i in question. was withdrawn st a aecaaaee d 2%: years oo oe 
oe before this lease application was: filed. : ae 


Therefore; pursuant to the authority delegated. to me e by the Soci: ; 


- - or oiae of the Interior (438 OFR 4.23; 12 F. R. 8423), the: decision of the rl 
— Director 0 of the e Bureau of Land Management is affirmed. me 


| Mastew G. Wurrs, 
38 elicitor. 
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"NOMINAL CONSIDERATION FOR. CONVEYANCE oF GOVERNMENT = 
LAND: 


Constitutional, Power’ ot Congress—Administrative Discretion, 


The Constitution vests ‘in the Congress the power to determine wilethier lands: . 
- of the United States shall. be disposed of and to prescribe me conditions 
» under which any such disposition may be effected. : 

An officer of the. executive branch of the Government, in conveying a tract of 
Government land. pursuant to’ an authorization or a directive from the 
Congress, cannot: disregard any of the conditions which the Congress has 
imposed in the enabling legislation, because he’is acting ‘as the agent of the 
Congress and is not: at liberty to substitute his judgment for that of. the 

. . Congress.. 2“ 
When a statute aithorises and directs + the ‘Seer etary of the Interior 416 con- 


“vey a tract of Government land, to. a State “for and in consideration of $1, “a 7 


the Secretary of the Interior’ is required to collect t $i in connection with the 
Conveyance, -—- Riga, ore mee, Pe ae - 


| To never Sucrmrary. Warne. | 2 | ar eae 
~ This: responds to your informal note of. J ree 1, asking whether: | 


the Secretary of the Interior is required to collect $1. in connection — - 


with the conveyance to the State of Oklahoma of. the tract of land | 
| referred to in the act of June 3, 1948 (62 Stat. 801).. se : 
The Constitution (Art. IV, Sec. 8, Cl. 2) vests.’ in ‘the Congress 


: the: power to determine whether. Rene of the United States shall. . ; | 
. be disposed of and to prescribe the conditions under. which any such 


disposition may be effected. An officer of theéxécutive branch: of 


the Government, in. ‘consummating a conveyance of* Government | ; 


~ Jand pursuant to an authorization | or a directive from the Congress, 
cannot disregard any of the conditions which the Congress has im- 


posed in the enabling legislation. - “An adininistrative officer acts. as - : 


the agent of the Congress in such a situation, and he i is: ‘not. at liberty a 

to substitute his judgment for that of the Congress. : 
In the exercise of its constitutional power, the Congress provided 

in the act of June 3, 1948. (62 Stat. 301): e : 


That the Secretary of the Interior is authorized ‘and directed to grant: and: 
convey, for and in consideration. of $1, to the State of Oklahoma’ ‘for ‘the use 
and benefit of the: Northeastern. State College,. Tahlequah, ‘Oklahoma, all 
_ the right, title, and interest of the United States in and to certain land in 
Tahlequah, Oklahoma,. more particularly described as follows: * oa | a 


It will be noted that the statute plainly states that the ‘conveyance, 


of the land to the State of Oklahoma. i is to be “for and in considera-. » 
tion of $1.2” ‘This requirement Is. ; binding upon: the Secretary: ‘of : 


~_the Interior. 
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-ITam noe aware of any other | provision oF law chick. eould éasoni: cae 


ably be. construed as. authorizing the Secretary of the Interior to’ 
_ waive the collection of the amount: fixed by the Congress as the 
price at. which a tract.of Government land administered by this ° 
Department may be disposed of, irrespective of how. small that 
amount may be... Accordingly, it is my opinion that the sum of $1 
must be collected in connection with the conveyance to the State of 
Oklahoma of the tract of land mentioned. in the act of. June 3, 
1948. : 


handling the. fiscal details ee ee in collecting the sum of $1 in 
connection with this transaction will greatly’ exceed the amount 
collected. In or der to avoid similar situations in the future, the De-- 
; partment of the Interior, when it reports on proposed legislation of 
this sort hereafter, should recommend that any provisions calling for 


_ It seems certain, ae course, jae the sont to: the Government of - 


the collection of nominal sums as. consideration for grants of Gov- ne 


7 ernment lands be eliminated from. such es legislation. 


| Masry G. Ware, | 


“Solicitor. 


| ay “MRS. PAULINE L. ‘MoGRATH | 
A-25301 Decided July 12,1948 


e oil and Gas Leases—-Applioation—Reservoir Easement, 


| Lands within a reservoir: site for which an easement has been eenated: and 
_ which are not. on the. known geologic. structure of a producing oll or gas 
field are subject to. leasing for ou and gas only pen oe the act of E aBy. 


21,1930, ; | / | a 
APPEAL FROM THE BUREAU OF LAND MANAGEMENT 2 


> Mrs. Pauline L. McGrath. has appealed from. a decision of the Di- | 
~ yector of the Bureau of Land Management, who rejected her non-— 
competitive oil and gas lease application filed on December 6, 1945 
(30 U.S. C., 1940 ed., Supp. V, sec. 226), becaiise the lands for which: 
application. was ale are within the outer boundaries of the No..1 | 
King Reservoir, for which an easement was granted on June 24, 1902, 
. to the Great: Plains Water Company (48 U.S. C., 1946 ed., sec. 946).. 
Mrs. McGrath contends that the tract has Acver in fact, "heen used 
for reservoir purposes, and that the proj ject: has, i in effect, been aban- 
doned. : 
| Even though the lands may not have been died ie reservoir pur- 
“poses, the fact is that there i 1s outstanding an easement which has 
never been declared forfeited or otherwise terminated. ‘These lands 


therefore are subject to oil and gas leasing only under the act of May 


al, 1980 0, (20.0. § S. C., 1946 ed., secs. Pw. iz. A. Wight, A-24101, 
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ee - _ Suly 12, 1948 f 


Novanber 5, 1945; Ww. A Shacte A-24394. oe 3, 1946. othe 7 
cannot be. eased £6 Mrs. McGrath under | that act because’ the lands, 
as Mrs. McGrath notes-in her application and the Geological Survey 
confirms, are not on the known. geologic structure of a producing oil 
or gas field and because she is not.a member of the class. of persons 
specified in the act as being eligible to obtain oil and gas leases for 
areas such as this reservoir site. EB. A. Wight, sUptas. Ww. A. Sheets, 
— supra. 

Therefore, pursuant to the authority delegated fon me by ihe Sec- - 
retary of the Interior (43. CFR 4.23; 12 F. R. 8423), the decision of 
is mer of the Bureau. of Land Management 1S affirmed. | 


Masras G. Ware, ao 
“tes OMe ee 


i: WAIVER OF FRANCHISE FEE PAYABLE ] BY PARK : CONCESSIONER® - 


| ue Seoretarial Discretion—Relationship Between United States and Park 
“Concessioner—National Park Service. | eae Gea, Se 2 | 


= A Secon in a ‘contract between the United States snd a -concessioner op- 
erating’ in: the national park: system. which requires the’ concessioner to pay an 


Pe -- to. the Government as a franchise fee a sum.-equal to. 10. percent of its‘annual ~~ 
_*. profits, “but provides. that» the Secretary may waive the payment of. this - | 


| . _ fee in whole or in part in or der to enable the financing of additional facili- — 
; ties. or: improvements in existing facilities, is authorized by law. 


_s Congre ress has vested in the Secretary the authority to prescribe the. terms and ae 
‘conditions under’ which “privileges, leases, and permits for the use of land he 
for the accommodation of visitors ‘in the various parks, monuments, or .-. 


other. reservations” administer ed: by the. National. Park. Service shall . be a 
oe - granted, - ee er: : i ea =A 
_ yee relationship between the United: States aaa a. park concessioner is. ‘not 


that. of ‘lessor and lessee of Government property, but. a broader one involv- ar: 


| “ing: contractual: arrangements for the operation within the park. sn = 
Or facilities for. the: accommodation Of: me public... : ae’ 
ML-35062, So ee nue sees eee Jour ia, 1948, 
To Asststant Suonmtaity Davinson. | 

.- | You have requested my advice concerning the legality of a a rittan: 
proposal made by National. Park Concessions, Tne., that the payment 
to the Government by that company of a sum equal ‘i 10 percent of its ™ 
net profits for the year 1947 under contract No. I-1p-1817 9 be waived, 
‘upon the condition that the amount so waived be used by the company 
to construct cabins for guests in Mammoth Cave National Park. 
... The contract mentioned above, which is between the United States 
“and N ational Park Concessions, Tne, and relates to ‘the cpeion by. 


+on January’ 27, 1958, the Comes General nendersal an. opinion avin: a ‘position | 
contrary’ ‘to that taken. in this: eubvon of the: Solicitor. (aL oP: Atty. eo No.. ee) 
[Hditor. J a . 
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the latter of ener hr foe the panies in Mammoth Cave Na- 
tional Park and certain other areas under the jurisdiction of the Na- 
tional Park Service, provides i in section 11 that the concessioner shall » 
pay to the United States asa franchise fee the sum of $100 per year 
_ and, in addition, a sum equal to 10 percent of the net profits under the © 
; contiact during each calendar year. ‘Section 11 then states that— 

tt is ‘expressly: agreed and understood that in order to enable the financing of . 
improv ements and additional facilities the payment of the amount equal to the 
aforesaid. percentage of net gain which may accrue to the Government at. the 
end of any: accountable year under the terms of this contract may be extended | 
or waived in whole. or. in part by the Secretary, upon application in writing. 

Any buildings constructed by the concessioner, either through the 
use of franchise fees waived under section 11 or otherwise, become the | 
_ property of the United States under section 4 of the contract. | 
It appears, therefore, that the proposal now under consideration is 


eo authorized by and within the terms of section 11 of the contract, and - _ 


_ that the approval or disapproval of the 18 Proposal i is Sneed with > 


| the Secretary of the Interior. 

‘The validity of the portion of section rt s the contract ota in | 

a3 is not open to serious question. Section 8 of the act of August 25, — 
1916, as amendedl. (16U. 8. C., 1946 ed., sec. 8), vests i in the Secretary of 


the Interior broad power to “grant privileges, leases, and permits for 


the use of land for the accommodation of visitors in the various parks, 
monuments, or other reservations” administered: by the National Park 


_ _ Service.. The Congress. has not prescribed the terms and conditions — : 
- amder which the privileges, etc., may be: granted by the peace): but” oe 


- has left such matters to be decided by the Secretary. : _ 
oe Of course, the Secretary, i in the exercise of his discretion with respect. “ 
_ to these matters, is to be guided by the objective which the Congress 


has said shall Ws sought i in the management of the. parks, monuments, a 


: and. reservations under the jurisdiction of the National Park Service, _ 4 


- i.e, “to conserve the scenery and the natural and historic objects and 


~ the wild life therein and to provide for the enjoyment of the same in 


such manner and by such means as will leave them unimpaired ; for the © 
enjoyment of future generations.” (16 U.S. C., 1946 ed,, sec. 1.) 


However, the portion of section 11 of contract No. T-lp-1817 9 presently : 
-. under consideration does not appeats oe be inconsistent : in any way with 3 


:. this standard, 


The conclusion stated. coe is not. : affected = 16 BF ‘s. ic. 1946 ed. 
sec. 452, which provides that “All revenues of the national parks shall i 


_. be covered into the Treasury to the credit of miscellaneous re-— ny 


a ceipts # #8 This ‘provision relates solely to. the disposition of | oa 
- the funds that are actually received by the Government. It does not — 
restrict in any way the discretion .of the Secretary in the matter of 


entering into. a concession contract under which the concessioner may 


GD on Seki, ec ie A WIGHT ee ee ie 


| daly 16, 1948 


oy be vegies: to Acvos 2. ‘postion of its profits to the énlatgement oF : 
: improvement: of the facilities s owned by the. Government: and: opertted at 


7 by the concessioner. 


‘Perhaps 40.U. S. C, 1946. ed, Se, 808, should also. be mentioned, et a 


a This section provides that— . 


“Except ag ‘otherwise specifically providea: oy inw, the’ leasing of: ‘patidingd ‘a oes ae 

a properties of the United: States shall befor .a money consideration’ only, and there. 

- shall’ not be included. in the lease -any- provision for the alteration, repair, or — a 
improvement of such buildings or properties as a part of the consideration for . _ 


‘ the rental to be paid for the use and occupation of the same. ~The moneys derived 


- from such. rentals shall be scoten and covered into the ® Treabiny, as ene ee 
oS ous receipts. gteee , 


= Section 303b a its terms relates only to “the ieaking of f tniildings and Been corp 
ed ‘properties of the United States.” It governs the contents of such‘a — igri 
~ “lease,” and states what shall be done with the rentals collected under a. 
it. The legal relationship between the United States and a conces-* 9 
_ sioner in the national park system. is not one of lessor and lessee. - ‘The 
- relationship i 1S broader, involving contractial arrangements for: the Fi 


operation within the park system of. facilities for the accommodation 


of the members of the public who visit the parks, The permission that ee 
is granted by the United States ‘for the use of Government property he eee S 


by a. concessioner in. discharging its obligations i is‘an incident. of the os Me 


broader contracttial | arrangements designed to promote ‘the public gore 
interest. Moreover, the making. of such. arrangements: is. “otherwise ty tee 
7 specifically provided by law,” as indicated j in. the earlier bint. of ee ie 
discussion. - . 


For the reasons stated above, i 63 is: my opinion that hers | is no 6 legal . 


“obj ection to the waiver discussed in this’ meniorandum, | and that the feos : : - : 
‘proposal may be approved if it seems. 3 advisable : from the — Ee es 


| of t pube Poley. - 
; "Masa a. Warm, 


“Solicitor, are oe 


ye bb, Saha , E A WIGHT 
oy A-95408 Decided Truly 16, 1948 So 
oo mt and Gas Leases Application—Reorganization 1 Plan No. 3 of 1946,” 


_ When reached’ for. pro¢essing; an oil and. gas lease application, which errone-. 2 ae 
~ ously described Jands. involved as. having. been. transferred. to the jurisdic: — ae 5 
a of the Department of the’ Interior for disposition of the minerals under =. 
.~ Reorganization Plan ‘No. BOL" 1946, when. in fact. the lands: ‘were former” 80 
_ public domain: patented with a reservation of the minerals, and. which. was. 0 0 
—. filed in the Washington office of the Bureau of Land Management rather. 0 
than in the appropriate district land. office as. required by the regulations © 
' issued under the Mineral Leasing Act, was properly rejected.in favor of'a° 9 
- subsequent application. for the same lands which had. been. filed - in the diss ae 


oh __ trict. land otfice. 
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APPEAL FROM. THE BUREAU OF LAND ‘MANAGEMENT . 


ee “On 1p April 18,1947, B.A. Wight filed in the Washington eae Sf the ce 
oy: b pikea of Land Management an application for an oil and gas lease 

: embracing, among others, certain lands in secs. 18, 14, and 23, 'F44.N., 2 4% 

| oR 64 W., 6th P. M., Wyoming. ‘The application desctibed: the lands a 

as “subj ee. to.the provisions of § 4.7 of the Rules and.Regulations of = 

the Secretary of Agriculture, issued May 18, 1944:(9 F..R. 5103) 


* * #2 and recited that the functions of the Department of. Agri- an 
wilds with respect to the uses of mineral deposits in ‘the lands in- - 


. -volved-in the application had been transierred to the abc of — 
the Interior by Reor ganization Plan No. 3 of-1946. 


_.. The Director ‘of the Bureau of Land Management rejected the: ap- 
plication. He stated that these are former public- domain. lands which a 


a ot 29, 1916, an the minerals being reserved. by the Government: (39 ? 
Stat. 862: 43 U.S. C., 1946 ed., secs. 291-301)... He then pointed out. — 


that: application for a. lease of such lands should have been filed.in. . 
the district Jand. office. at Buffalo, Wyoming. (48 CFR 192.42, 11 FR. . 


12956) ; that a conflicting application was filed in the district land eae | 


office at. Buffalo by Howard M. Brickel (Buffalo. 040455), on June 


" 24, 1947; and that if Mr. Wight should thereafter file his application | 


os 4 int the site land office, his application. would be suspended pending : 
ae the. final disposition. of the prior application of ‘Mr. Brickel. 


“Mr. Wight has appealed from the Director’s decision. He contends. | 


_ “that, during the period of more than 60: days which elapsed bet ween 


| s the date of the filing of his application in Washington and the date of. 2 
/ .. . the filing of Mr. Brickel’s application. i in the district land office, the: Sa "2 
~ Bureau should have notified him that he had filed his application i moo 


the: wrong office « or should have transferred the application. to the dis- — 


trict land office... He further asserts that he relied on communications ; = 
received from. officials of the-Bureau of Land Management to the ef- 


fect that his application. was properly filed in Washington and would : 


< have preference over any application filed. thereafter by any Coe : 


. ~~ person. — 
| If Mr. Wight’s applicatién' had actually involved, aS it indicated Se 


i es on its face, lands within the purview of section 402 of Reorganization at 
ao Plan No..3 of 1946,. his application would. properly have been ‘sub- ~ 


mitted to the Bureau of Land Management in Washington (43 CFR: 
900.84)... However, as the: Bureau of Land Management discovered _ 
~ when it reached Mr. Wight’s application for processing, the appli- : 
-. ‘cation really related to former public-domain lands the minerals in 
which had been retained by the Government when it patented the 


Jands. Such lands are: ‘e subject to Tease for oil and gas onee under the oe. 





ee ae | : July 82, 1948 ae fe pe ae 
’ Mineral baie hoe ot February 25, 1920,-as amended: (30 TU: S.: G, 


218 er a a JAMES RB RAPP. aa RIE : ; 


F 1946 ed., sec. 181 ef seg.), and an application for a lease ‘under that a He me 
actus. required by the regulations to be a mn n-the ee district oe 


land office (43 CFR 192.42). 


| The advice given to Mr. Wight by the officials of ihe Boece of 
Land Management and their retention of his application were justi- 


_. fied; because:such advice and retention were based upon Mr. Wight’s : | 
__ representation, made in his application, that. the lands which he 
~, desired to lease were lands affected by-section 402 of Reorganization 


Plan No, 3 of. 1946, ‘Consequently, af: Mr. Wight was misled, this — | 


and the:retention of his application in Washington were ‘resulta of 
his own error in improperly indicating the status of these lands: Im pe 


| ; application, Robert D. Fou, A-24161, February 6, 1946. = 
 -‘Theréfore, pursuant to the authority delegated to me s the Secre: 7 


- tary of the Tatenior: (48 CFR 4.23; 12 F. R.-8423), the decision of the | 
Director of the e Bureau of pend | Management 1s affirmed. | = 


| Mase G. Warr, = 
| Solicitor. hae 


_ JAMES F. RAPP - 


5; A-25284 Decided. July 22, 1958 
Homestead Entry Reclamation Withdrawal—Reinsfatement, 


. "Where lands subject to an existing homestead entry are withdrawn. under ‘the 7 


Reclamation Act, the withdrawal becomes effective as: to such land without - 
any further order as ‘soon as the existing. entry is canceled, and: the land is = 


7 thereafter. no Jonger ‘subject to homestead. enity es remaining ‘so eas | 
- drawn. a | 


A previous homestead. entry, canceled. more tian 10 years ago for fies to ig OS 


comply with the homestead law, . cannot be reinstated and its oe life 
eetendes in order to Permit gomplance-y with the law. : 


“APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


_ od ames F’, Rapp made a homestead entry o on certain lands i in Color ee 7 = 
~ im 1931. In 1936,. the. register of the’ district, Jand office notified Mr. eo 
| ‘Rapp, by registered mail sent,to his address-of record and to the post 


office nearest: the land, of the. expiration of: the statutory period. Opn. > 
__ years in which final proof is required? No action having been’ taken — 


~ by Mr. Rapp, his ae was s canceled 1 in 1937 ' failure, to seals | 


ee with. the: homestead law. 


In 1947, Mr. Rapp filed, an an applicatign. 68 to reinstate hie ere > 


canceled homestead entry. | By: a. decision dated Perea | Q, 1948, 8 Ene eet 


; 1 See. 2201 Rev. ‘Stat. ; 43 we Se c 1946. ed; ‘see. 104. 43: CFR 168. 47, 


9tgo DECISIONS OF THE ‘DEPARTMENT OF THE INTERIOR (60 1 D. : 


eo, | “Djrettor of the Bureau of aad Management fee tis application _— 


for reinstatement, on the ground that the lands had.been withdrawn : 


from. entry on. “March 7; 1985, ‘under a first- form reclamation. with- : < ‘ 
. drawal, pursuant to the act of June 1%, 1902 ee Se 3888; 43 U. 8. Oss 2 


: 1946 ed., sec. 416). . 


—_ | On appeal, Mr. Rapp contends ren the oS ideawal aie of Maieh oe, 
oe 4, 1935, does not. apply to the land.covered by his homestead entry 
pee because the normal 5-year. period -for, the submission of proof on his 


nh +1981. homestead entry had. not. expired when the withdrawal order | 


ae i. a was issued, and he urges that he is entitled: to reinstatement: of his | - 
ee entry because he never received the expiration notice. | : 


- Where. lands subject to an existing homestead entry. are Sheen Age 


ae under the Reclamation. Act, the: withdrawal. becomes. effective as. to. — 


ph | such: land. without any further order as soon as the existing entry is | 
— canceled. Wendell H. Brodhead, A-24315 (Bismarck 024824), June | 
OB, 1946; 48 CFR, 230.19. Therefore, the lands involved in this pro-- 


< coding were withdrawn as of 1937, and they are not subje ect to home- : 


ee stead entry So long : as they remain so withdrawn. 


‘Mr. Rapp’s previous homestead entry was canceled for fuitiies: to - 


: a ou comply with the homestead law. Ten years elapsed before he filed 


- : woe his present. application for. reinstatement. ‘There is no authority > 
_-.. under which this Department can reinstate his homestead entry and 


> -extend its statutory life in. order to ey him to Sonny with the - 
og es requirements of the law. toy 4 
.... Therefore, pursuant to the. authority Sigsted to me by the ‘ieee: aed. 
Lee to of the Interior (43 CFR 4.23; 12 F. R. 8428) , the. decision of 

aoa the Director of the Bureau of Land Management is ‘affirmed. . 7 


Masenw G. Ware, : 
Solicitor. 


HARLEY F oHN LAMMERS- 


: — A25957 | ee os Dies Fuly 22, 1948 


- a Uae Entiy—Residence Requirements. | | 
| » The homestead law requires: a homestead entr yman to reside « on. his entry for ‘at 2 


Jeast 7 months annually for 8 years. An-entryman who resided on land. oe 


- adjoining: his entry and did not reside for. the. required: time. on ‘the entry 


itself. has, not ee with the residence rere: of. the homestead we aa 


law. : eee es 


APPEAL FROM THE BUREAU OF ‘LAND. MANAGEMENT 


a The némestend’ entry of Harley John Lammers, covering” certaim as 
ae land in Oregon, was allowed on November 7, 1942. In 1947, Mr. 
are Lammers: filed-final homestead and: ce on oe in: n Support of 2a 
ee — entry. . ee a oS 


218] HARLEY JOHN LAMMERS. ss 19 
—_ a 2 ‘Fuly 22, 1948 : et 


Ty hid racord diated that he had oGnstriicted various Rape eerien : 


“i upon and. had cultivated some of the land in. his homestead. entry, 


but that early in 1943 he had moved to an adj oining tract just north 
of the homestead and had subsequently lived there. - As the home- 


stead law. requires actual residence for 3 years on the land in the 


entry, the Director of the Bureau ‘of Land i an rejected 
- Mr. Lammers’ final proofs and canceled his entry. 7 | 

Mr. Lammers has filed an appeal in which he states that, hecause | 
of war conditions and a. shortage. of labor, he was forced to move to — 
the land adjoining his homestead in order to “handle the work to the. 
best advantage with the least amount of help.” “He requests an e@X- 
tension of time so that he can live on the homestead entry in order — 
to complete the residence. requirements or, In the alter sears that he © 
be allowed to make a new homestead entry. — | 

' Section 2291 of the Revised Statutes ‘ds U. s. G 1946 ye ‘sec. 


164) requires that a, homestead entryman. shall “have actually resided = 


. upon and cultivated the same forthe term of three.years succeeding — 
the time of filing the affidavit.” Under the law, a homestead entry- 
“man may absent himself-from the land for not more than two periods, 
aggregating not more than 5 months, in each year (48 CFR 166.38, _ 
166. 39) «: The Jaw authorizes variations in the residence requirements | 
where climatic conditions make it. difficult to reside on the homestead — 


for 7 aonths in, each year (48 U. S. C., 1946 ed., sec. 231; 43 CFR | 
166. 29): or where the homesteader.has: eaveled: on -angurveyed public 
land (43 U.S. C., 1946 ed., sec. 2832; 48 CFR 166.37) ; or where the 


_homesteader is a ia receiving ‘vocational, rehabilitation: or treat~ fe 


. ment for wounds (48 U. S. C., 1946 ed., sec. 233) ; or where failure-of 


crops, sickness, or other: unavoidable casualty has prevented the entry-- | 


man from supporting himself and his family by cultivation of his. - 


homestead lands (48 U. S. C., 1946 ed., sec. 234) ; or where the entry-_ 
 Inan’s crops have been. destroyed by grasshoppers (43 U.S. C., 1946. 
ed., sec. 285). Also ‘see 48 yD; aa Cy (1946 ed., secs. (287, 23h, 237c, 


— -23'7e, and. 238. 


> None of ine sae provisions cone above excuses: the jack of 
| ‘residence’ after the early part of 1948 that is. involved i in this case. 


 ‘Ttis clear that Mr. Lammers has not. complied with the residence re-» _ 


quirements. of the homestead law. There is.no authority. for extend- 
ing the time for the making of final proof, so:as to permit. him to 


meet these residence requirements (43 U. 8. C., 1946 ed., sec. 164). 
‘Therefore, pursuant to the authority delegated to me by the Secre- - 


_ tary of the Interior (43 CFR 4.23; 12 F. R. 8423), the decision of the | 
- Director of the Bureau of Land Management is affirmed. This de- 
_ cision is without prejudice to, and without indicating any conclusion — | 
‘with Péspect ase mee ee which Lammers =, a with ‘the se 
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Bureau of Land Management under aha act of September 5, 4914 (38 


~~ “Stat. 712; 43 U. S.-C., 1946 ed., sec. 182), to make a second homestand: 


a entry upon proof that his present entry was lost, forfeited, or aban- 
doned because of matters beyond: ‘his control. O fa act: of Pebrassy. 3, 


= 1911 (36 Stat. = 
“4 | Masrny G. . Wars, 
om Solicitor. 


“ADMINISTRATION, LEASE, AND SALE OF CHOCTAW AND 
| CHICKASAW COAL AND ASPHALT LANDS © swe, 


| Indian Lands—Statutory Construction—Interpretation of. Gontracte_—Au- 
thority to. Sell or Lease. Pending Performance of. Executory. Contract, 


' Where a statute authorizing. the purchase by. ‘the United States of lands and — 
- mineral deposits pr ovides. ‘that’ the: properties. “when acquired” shall. become 

a part. of the public domain subject to the applicable public-land mining 
-and mineral leasing laws, the date upon which the lands and mineral deposits 
become a part of the public domain-is determined by the date of acquisition. 

-A contract by which the Choctaw and Chickasaw Nations agree to sell, and 
the United States agrees to.buy, for a consideration of $8,500,000, lands and 
mineral deposits, with provision for conveyance when the appropriation. of 
the purchase price has been made, is executory in nature and operates to 
vest in the United States on the date of the appropriation the full equitable 
title, with the right to a conveyance, as of that date, of the legal title. 

As the date of the appropriation of ‘the purchase‘ price becomes the date. of 
‘acquisition by the United States and the date upon which the acquired prop- 
erties become a part of the public. domain, any lease made prior to that date 

7 under the leasing laws aupuceble: to ine public domain would. be without 
authority. of law. 

Under the act of April 21, 1932. (47. Stat. 88); as amended: by the act. of J ne 
31, 1947 (61 Stat. 686), renewals of existing leases and per mits; completed 

_ within extension periods granted by the Secretary of the Interior prior to . 
the execution of the contract of sale to the United asl may be approved | 
-by the Bureau of Indian Affairs. . 

A contract of sale executed on “October &, ‘1947, ‘heaine binding, upon ratitica: 
tion by the Congress, from the date of its execution, and operated to prevent 
the vendor from selling, leasing, or otherwise: ‘disposing of’ the Load tela 
contracted to be sold unless: specifically. authorized by the contract of ‘sale. 

A provision in a contract between the; Choctaw and Chickasaw Nations and the 3 

_ United States, declaring that. all. “proceeds from: the sale of any of the prop- 

‘erties. mentioned herein. made ‘subsequent to the date of this contract,.and 

_. prior to the appropr jation of the purchase price, shall be credited on the 

. purchase price,” is: construed ‘to. contemplate and, therefore, to authorize 

ge sales by the vendor to oo persons. at: any: time PEIOL. to. the: appr opr aaa 
- of the purchase price. 5 Ri ce : : een eee 


--M-35064 oe One i i * sen BEEe a one 1948, | | 


4 To: THE Snokerary. 


» By. the. act. of June: 24, 1948: (62. Stat. 506); the foe ratified 5 
-acontract by which. the. United. States. agreed 1 to buy; and the Choctaw. 


Pex and Chickasaw Nations ——e: to sell, for a consideration of oe 500, 000, 


9907, ‘cHOCTAW AND. CHICKASAW. ‘COAL AND ASPHALT LANDS, 221 | 
Soe | | August 18, 1948 oe : 


| the interest of thé two Tndian nations in certain laxids chiefly ealnable 


~ for their coal and asphalt deposits. . Section 3. of the contract provides 


that when the. purchase price has been appropriated by. the Congress, ‘ 


«the Principal, Chief of the Choctaw Nation and the Governor of the > | 


Chickasaw Nation shall execute a conveyance or conveyances, satis- 


factory i in form and substance to the Secretary of the Interior, vest- 


ing in the United States all the right, title, and interest of the Choctaw 


and Chickasaw Nations, Pending performance under the contract _ 


by the parties—that j is to. say, the appropriation of the purchase price: | 
| by. the Congress and the execution of a proper conveyance or con- — 


-veyances by the officials of the Choctaw and Chickasaw Nations, which - 


| performance is not expected. until sometime after the Kighty- first. . 


Congress convenes in J anuary of 1949—certain questions concerning. = 


| the administration, lease, and sale of the mineral deposits have arisen 7 
and have been reforted to me for an opinion. 
» ae ‘The first question Is 5 


| . During. the interim period mentioned Above: may coal and asphalt sack on the - 
- proverty be issued by the Department under the poineral leasing laws applicable 


a to lands and mineral deposits owned by the United States? 


The contract was executed under authority contained i in ve ne v3 


- Department. Appropriation. Act, 1945 (58. Stat. 463, 483, 85). That — : 


— act pr ovides, among other things: that. the lands. and Aneel deposits a 


“when. acquired. hereunder: shall become. part. of the public domain _ 
| ‘subje ect to the applicable public. land mining and mineral leasing laws.” | 
The lands and mineral deposits here in question will, therefore, become 
_ part of the public. domain: and. subject. to the public-land mineral 


: Teasing laws on the-date of acquisition by. the United States. That — ha 


— date, in-my opinion, will be the date upon. which ve appropriation be 
. of the purchase price is made. | 


In connection with executory’ contracts co this nature, the one | : 


ca Mave. frequently said that. immediately upon execution of such a con- 
‘tract the vendee becomes the equitable: owner of the property, and the | 
vendor retains the legal title as security for the payment.of: the 


purchase price. But, “as pointed out in National Bank of K entucky a a 

ee Louisville Trust Cos 67 F. (2d) 97, 101. (C. CA. 6th, 1983), this 
- means no more than that the vendee has. a ‘tight. to compel. specific | 
| ‘performance, but. that the vendor will not be required. to. convey. unless... 


-. and until the purchase price is paid. When the purchase price is paid _ 
in full prior to the execution of a conveyance, the vendee ummediately 
; becomes the full equitable c owner ‘of the property. 


ay 1 Sutton Vv. Ooinimissioner of Tuternab Revenue, 95 Fe (2a): 845 (C. C. vo 10th, 1988) ; ae 
National. Bank. of: Kentucky. v. Louisville Tr ust: Cai, “67. We 8). ‘OT. (c. C.. As 6th, 1933): 
- California Delta Farms, Inc. v. Chinese American Farms, Inc., 278 Pac. 227, 232. (1929), 

appeal, dismissed, 280. U.. 8.520; Magee v. _Young,, 198 §, W.. 4429) “883 | ae pee 
Long v. Godfrey, 32 S:E:- (24) 306° (Gi, ‘Loaa) . a, . 


948955.—4 —i8. 
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eu ‘That the title t to the lands whe ee deposits under eons aeration 


here was not to pass prior to the payment of the purchase. price is a= 


made clear by the provisions of the ratified contract, which must be 


“a given controlling effect. 


~ Under section 2 of the contract, the purchase price, when, appropri- ae 


- ated, is to be placed to the credit oF the Choctaw and Chickasaw Nations _ 7 


in the Treasury and will then be subject to per capita distribution, ag 
provided in section 4 of the contract.: Under section 3 of the contract, 


- the officials of the two nations become obligated to. convey immediately _ 


2 upon appropriation | of the purchase price. : Accordingly, when the — 


7 appropriation is made, the Indian nations become the owners. of the. 
appropriated moneys, and the Government becomes the owner ofthe 


equitable title to the lands and mineral deposits covered by the contract 


_ and will be entitled, as of that date, to a conveyance of the legal title. 


Section 5 of the contract’ provides that the proceeds received from 
any sale of any of the properties involved in the contract, made-subse- _ 


quent to the date of the contract and prior to the appropriation of the » - 


= ‘purchase price, shall be credited upon the purchase price, and that all 
royalties received from any coal, asphalt, oil, gas, or other minerals 


_ mined from the properties until the first of the month in which the | 
i, purchase price shall have been appropriated, shall be placed to the 


~— eredit of the Choctaw and Chickasaw Nations on the books of the - 
Treasury of the United States. As the right to the royalty income — 
from, and the right to the proceeds of any sale of, the mineral. deposits 
_ go hand in hand with ownership of the deposits, and as the parties, by 
the terms of the contract, have unequivocally recognized that these 


rights remain with the Choctaw and Chickasaw Nations down to the — 


date of the appropriation of the purchase price, it necessarily follows 

that, until such date, the United States does not. have a disposable | 
_ interest in these mineral deposits. . 
~ Therefore, it is my opinion that any Jease of the properties made 


- at. the present time pursuant to the mineral leasing laws applicable - to 
a Government- owned. lands and mineral deposits. would be without 
*, author ity of law. | 


In reaching this conclusion. I am bt inindeal of fhe fact that 


ae the report of the. Senate Committee on Interior and Insular Affairs 


-on' the bill to ratify the contract of purchase contains a. ‘statement to : 


o the effect that, upon ratification of the contract, the lands and mineral | 
deposits would become a part of the public domain and subject to the | 


applicable public- -land mining and mineral leasing laws. mE find no 
_ -support for this statement either in ‘the enabling provisions | of the 

~ Interior Department Appropriation Act, 1945, or in the provisions _ 
of the contract made pursuant to that act. As ae above, the | 


2 * 8. Rept No. 1266 on 9, J. Res, 208, 80th cone sess. 
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8 GHG of ie. properties: to the public. domaan does ee under the no 


= act. and: the. contr act. become. an: ae fact until the purchase ae 
a Brice shall have bast appropr iated. — 
2. The second question. iIs— . | 


In the event ‘that leases. cannot: be made under the mineral: jeasing laws | 


applicable to lands owned. by the United. States, may administration of the coal | 
and asphalt deposits and. the. issuance of leases during the interim. period be 
continued in the Bur eau of Indian Affairs, “pur suant. to the: regulations in 
25 CER, Part 2077 eck ee eg | . 
The oalaticne to nN refere: ence is janadens were eee ‘under 
authority of the act of April 21, 19382- (AT Stat. 88). That act author- 
izes the leasing of “developed tracts” of Choctaw and Chickasaw coal 
~and: asphalt, lands-for periods of: not to exceed 15. years from: September a 
25, 1932, such leases to be made, subject to the approval of the Secretary 


of the Interior, by the Choctaw and Chickasaw | mining trustee or. by oe 


‘such other officer as the Secretary may designate.” “Leases made pur- 


- suant to this act would. have expired, in the absence’ of renewal or. : 


i extension, on September. 25,1947. Theact of April 21,1932, was , how- 
ever, amended by the act ae July 31, 1947 (61 Stat. 686), to provide that 


ee eases or. renewal leases might be made for periods of not to exceed | 7 


| . 15 years. - As shown by its legislative history, the amendatory act was 


enacted not only to prevent the loss of a substantial royalty income to. 


the Choctaw and Chickasaw Nations, but to pr otect the holders’ of ie 


existing leases and permits, then about to expire, who had expended | 


* large sums of money in the development. and operation. of the proper- a aa 
ties? By letter dated. September 5 22, 1947, the Secretary of theInterior 


A authorized the Superintendent. for the Five Civilized Tribes to grant 


extensions to the holders of. existing leases and permits, pending the — 


— negotiation of renewals, such extensions to be “effective until the ap-- 48 


4 proval by the Commissioner of Indian Affairs of renewal leases or - 


permits, but in no event to be effective for a. period extending beyond ; 
- September 25, 1948.” = : | 
In view of the action taken by the eatin ade ie Pree ie 
act of J uly 31, 1947, in: authorizing the Superintendent of the Five. 
Civilized. Tribes to. grant extensions of existing leases and permits, it — 
~ would be permissible, in my judgment, for the Bureau of Indian | 
| Affairs, notwithstanding the execution and. ratification i in the mean- 
_. time of the contract of sale between the Indian nations and the United 


States, to approve renewal leases or permits properly executed within — | 


_ the time limit specified in the Secretarial letter of September 22, 1947. _ 


In view, however, of the ratification by the Congress of the contract. 


on for the sale to the: United States of the lands and mineral deposits. <3 


“8 See H. Rept No. 466 on H. R. 2005, 80th Cons., ‘1st sess. - ae ae 
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no new leases of developed or undeveloped tracts and no additional 
extensions of existing leases or permits can now be made. The con- 


| : tract of sale. between: the: Indian nations:and the: United. States; upon — pee 


ratification by the Congréss; became: binding on ‘the: parties: The 
interest which the Choctaw and Chickasaw Nations contracted to sell — 
to the United States is the interest which these nations owned on the 
date of the execution of the contract, with such exceptions as are 
specifically authorized by the contract. The contract contains no — 
provision which authorizes the Choctaw and Chickasaw Nations to 
- grant additional leasehold interests in the coal-and asphalt deposits ; 
pending the consummation of the transaction betmecn: the two nations | 
and the United States. | oo. 7 | 
_ Be The third and final question is— | 
During. the: interim: period: mentioned: aboye, may any tracts. pe:sold pursuant : 
| to the provisions of. the ack of J une 19, 1980. (36 Stat. + 188), and the regulations in 
25 CFR, Part 21375 | | 
| This question must be marcel in fhe afiiemative, or thes reason 
that the contract between the Indian nations and the United States 


ee specifically contemplates, and. therefore must be deemed to authorize, 


sales at any time prior to the appropriation of the purchase price. It - 
_ does this by including in section 5 a provision, to which I have already 
referred, declaring that all “proceeds from the sale of any of the prop- 
erties mentioned herein: made subsequent, to the date of this contract, 
and prior.to the appropriation of the purchase price, shall be credited 
on the purchase price.” The requirement that the proceeds be credited 
upon the purchase price makes it clear that the sales contemplated are 
to be sales made on behalf of the Indian nations and not on behalt of | 
the United States, : | | | 
The effect of such sales Gould bad 6 ere die tracts sold from. 


— the contract between the nations and the United States, and. to relieve 


the United States of ‘the: obligation to pay. for ‘the tracts sold. by : 


 erediting | the proceeds” of sale on the price. which. the. Government, 


- agreed to pay. 
_ ’ Ifany sales are to be made " persons her than the United States— 


and this presents an administrative question on which I-express no 


. opinion—it would be. appropriate, inasmuch as the sales would be . 
| made on behalf of the Indians, to conduct. such gales under the ae of — 
June 19, 1930, and. the e regulations prescribed under that act. | 


| Masrov G. Ware, 
ae "Solicitor. 


ce ‘ See Raunt Secretary's s “memorandum. to. the Commissioner of Indian Affairs, dated a4 

- October: 5, 1944. : 
 -S-This act and the. regulations referred 4 relate to the sale of the coul: and asphalt 
= depose during the a iatas of ownership by: he: Choctaw and Chiekusaw Nations. 
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«MLL. RATH, WM. H. HEADY, 8, EARL CHASE, | 
_ MARGARET H. LUMSDEN, EARL DAGGETT 

A-e5415 oo, Decided September 20, 1948 


: Oil and Gas Leases—Application—Prefer ence or Equal Rights, 


Oil and gas lease applications which describe unsurveyed lands merely by legal 
_ subdivisions are: defective, and those persons filing them acquire no prefer- 


bon ence or equal rights. as against a proper application filed before the defects | - 


- are corrected, even though the: register erroneously suspends rather: than ; 
ns rejects the defective applications. | | | 


APPEAL FRoM THE BUREAU OF LAND ) MANAGEMENT - 


These oil and gas” lease applications, filed under the imméndatory 7 
| Mineral Leasing Act of August 8, 1946 (60 Stat. 950; 80 U. S. C.,, 


- 1946 ed., sec. 184), with respect to insurveyed lands, were suepouded 


aay affirmed. 


by. the register of the district land office at Salt Lake City, on the 
ground that they did not include a metes-and-bounds description or 


a statement as to. whether settlers were on the. lands described in the — 


applications, as required by applicable. regulations. The applicants 
were also notified that 30 days were allowed within which to submit 
- this information and to complete the applications.’ During, this 80- 
day: period and before the. defects were corrected, however, an inter- — 
' vening application, Salt Lake City 066113, was filed by L. D. Welling. 
The Director of the Bureau of Land Management, i in a decision dated 
- October 24, 1947, held that the Welling application, being in proper 
form as to the tracts with respect to which it conflicted with the 
earlier applications, was entitled. to. prior consideration over r the ap- 
plications of these parties. | 
~The. regulations require. a. description i metes and. peda in an 
application for a lease of unsurveyed lands.. (483 CFR 192.42 (d);_ 
11. F. R. 12958.) As these applicants failed to include the required 
type of description, their applications were defective and’should have. 
been rejected. ‘Witbeck v. Hardeman, 51 F. (2d) 450, 453, aff'd 

- on other grounds. 286 U. S. 444 (1982)... 94... | 
; As no-rights were acquired by reason of iis eae. of detective s 
applications, the erroneous suspension of the applications | did. not 7 

_ entitle the applicants to preference rights. over or equal rights with 
a person filing a valid ape anos at a later date. os dwina S.# lott, 
| 561. D. 1 (1936). . 


a ‘Therefore, sere to. the surthority: aie to the Solicitor: : 
__ by the Secretary of the Interior (43 CFR 4.23; 12 F. R. 8493), the. 


. ~ decision of the. Director of the Bureau, of Tand Management 1s 


Masi G. Warre, 7 “ 


Solicitor. ao s 
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ee "CLIFFORD E. ‘MUENDER | | 


A-24602 _ _ “Decided: October 1, 1948 | 
_ Stock- Raising Homestead Entry—Reinstatement of Canceled aEntry. 


A contention by an. entryman that he failed. in a former proceeding under 
_ the homestead laws adequately to present available evidence on the. sub- 


. ject of residence does not constitute a proper basis for the reinstatement — roe. 
of an entry which was canceled after full consider ation and. an observance 2 


= of. all the. procedural steps that have ‘been prescribed. for the. purpose of 
insuring: fair treatment: to AnORe: ‘who seek to. acquire public. lands | mnder ‘ 
the homestead laws. | . tian 


. “APPEAL FROM THE GENERAL LAND OFFICE* - 


This case , involves an original stock-raising homestead. entry oF 


| Clifford EK. Muender, allowed June 14, 1958, re to the act of 


December 29, 1916 (39 Stat. 862).2. | 

The record shows that on October 5, 1933, the entryman was sranted 7 
an additional period of 6 months. for establishing his residence; that 
when called ‘upon for final: proof on August.19,.1938, he. requested that. 
action be suspended until a resurvey could. be cade because of uncer- 
| tainty concerning the boundaries of his homestead, which request was 
granted ; that the resurvey was completed and corner posts were set 
in September 1939; and that on July 5, 1948, he offered final proof, 
which was rejected by the register on J uly fF 1943, because of failure 
to comply with the residence requirements of the statute. This: de- 


cision was affirmed by the Commissioner of the General Land. Office. 


_ The decision of the Commissioner was, in turn, affirmed by Assistant 
Secretary Chapman (A-23814, May 22, 1944), and the entry was can- 
-celed. when the entryman failed to. bake advantage of the opportunity © 
that was accorded him for the filing within 30 days of a motion for | 
rehearing with respect to Assistant:Secretary Chapman’s determina- — 
tion. However, the entryman subsequently filed an application for 
reinstatement of the entry, which application was denied by the Act- 
ing Assistant Commissioner of the General Land Office i in 1 the decision 


__ from which this appeal is taken. 


The entryman now avers that the p proof of eas which ie offered _ 
in 1948 was incomplete, in that it only related to the periods of time 
during which his entire family was In. residence upon the land and — 


: did not show the additional periods i in each year when he occupied the 


—  Jand alone while the other members of the family were absent in order = o~ 
that. the children might attend school. ‘He submits affidavits i in sup- 7 


| affective July 16, 1946, Reorganization Plan No. 8 of 1946 (11 B. R. 7875, 7876; “T776) nies 
' abolished the General Land Office and the Grazing Service and transferred their functions. ma 


‘to the Bureau of Land Management. 
2 The 1916 act has, in.effect, been Tepealed by the. act of Fahie 28, 1934 as Stat. 1269). 
George J. Propp, 56 J. D. 347 oe oe 
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oe 7 October 4, 1948 7 ae : 
| port of his contention that he actually lived on the land for the periods 
of time required by the pertinent statute. ae 
- A-contention by an entryman that he failed 3 ina trie: sidteceinig 
under the homestead laws adequately to: present available evidence on — 
the subject of residence does not constitute a proper basis for the re- 


7 ~ instatement of an entry which was canceled after full consideration 


and an observance of all the procedural steps that have been prescribed : : 
forthe purpose of insuring fair treatment to those who seek to acquir @.. 


public lands under the homestead laws. Such a rule is necessary . meee 


order to clothe proceedings under the homestead laws for the issuance 


of patents with a reasonable degree of finality, and in order to cause ~— 
__ entrymen. to present to the Department in such proceedings the best 
i. available evidence in support of their applications for patents... 
-..  - Consequently, without regard to the sufficiency of the data offered - 
_ by the entryman in his second attempt to show compliance with the — 


residence requirements of the applicable homestead law, the decision 


of the Acting Assistant Commissioner of the General Land Office, — 


_ denying Clifford K. -Mpender’ S application for reinstatement, was a 


_ correct. : so 
- "Therefore, pursuant to the authority delegated to me ee ie a Oe ge 
- tary of the Interior (43 CFR 4.23; 12 F. R. 8423), the decision ofthe . . 


ae. | Acting Assistant. Commissioner of de General Land Office 1 1s affirmed. | 


Mastin G. Write, 


"Salton : s 


a | WILLIAM G. TAYLOR, WILLIAM ee MOORE 
- A-24484. M otion ke Rehearing decided October 4s 1948 1 


— WILLIAM 1 ‘MOORE, LELAND @. TURNER, MOORE SHEEP > COMPANY hee 


a A-25288 : on : Decided October hy 1948 


ce = __ Anion — rang Leases—Public Sale.. 


" $Where the conduct of an individual and of ‘a eorpotation who seek’ publie ee 


ey ue: is such as to. mislead the Department and third persons as— to. 


. ; whether the individual and. the corporation act. as separate entities or ta 
ie : whether they act in the relationship of principal and agent, disclosed or 
, undisclosed, the Department will not seek to determine their relationship =~ 


: but will hold that they have acted independently or as principal and agent, ; 
_ ~ as may be required in each transaction in order to avoid a as to third . 
persons and to: the United States. . | 


. 1 The motion for rehearing was filed prior ‘to the issuance of Bendttmental’ Order No. 
fe 2354 (12. F.. R. 5596), which Rel ee provisions for such motions from the Rules of Prac- 
= tice (43 CFR, Part 221). oe en 
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APPEAL. FROM THE BUREAU OF LAND MANAGEMENT | 


7 The first of these two. cases, 5, A-24484, involves the continang: graz- ; 
_ ing-lease applications ‘of William G. Taylor and William I. Moore. — 
(43 U.S. C., 1946 ed., sec. 815m.). The Director of the Bureau of - 
Land Neanaement pended the SW1, sec. 30 and all of sec. 31, T. 
40 N., R. 74 W., 6th P. M., Wyoming, to Mr. Moore. In-a ‘decision 
| dated April 1, 1947, on. the appeal of Mr. Taylor, Under Secretary 
~ Chapman rrr ed the Director’s decision on the ground that Mr. 


Taylor has greater need for the land than does Mr. Moore in connec- 


tion with the proper use of his base land. It was noted that Mr. 
Taylor’s grazing lands are completely surrounded by the extensive 


_ holdings of the Moore Sheep. Company and of Leroy Moore, who is. . 


the father of William I. Moore and with whom William J. Moore 
‘appears. to be associated. In his motion ‘for rehearing,’ Wilham J. 
Moore has denied that he has: any connection with the Moore > Sheep | 
: Company « or with the grazing activities of his father. | | 
The other case, A-25288,. involves conflicting bids subinitted: at the - 
public ‘sale of certain public land in T. 42 N., R. 74 W., 6th P: M., 


_ Wyoming. (48 U.S. C., 1946 ed., sec. 1171.) ~The original applica- re 


_ tion for the offering, g of the larid, in the form of an affidavit, was sub- - 
- mitted by William D. Moore, eae specifically averred that he owned | 


lands, described in the application, adjoining the lands which he : 7 : 
* 2 desired the Government to sell; that: he had not. been ‘ ‘requested by | 


anyone to apply for the or dering of the tract into. market”; that he ; 


—. was not “acting as agent for any person or persons or directly or indi- 
rectly for or in behalf of any person other than self in making said oe. 


application”; that’ he aneneee “to. appear at the sale of said tract, 
if ordered, and bid for same”; and that he had “no. agreement or 


| inderstanding, expressed or implied, with any other person or per- 


sons, that * * * [he would] bid upon or purchase the land for 
them or in their behalf. * * *. Tn an accompanying affidavit, 
Leroy Moore aver red that the statements of William I. moore: were 
true. 

At the public sale, which was seid! on J uly 29, 1947, William J I, 
Moore and Leland G. Turner bid upon the tracts in’ controver sy. 
On the same day, a nonmineral. athaavat was filed by “Moore Sheep | 
Co. By Wm. I. Moore Ass’t Sec.,” an entity described in the affidavit 
as the applicant. Also, on the same day, the acting manager of the . 
. district land office. sddveced identical letters to Mr. Turner. and: to 


. “Mr. William I. Moore (Assistant Secretary, Moore Sheep Co.)” al- 


lowing them 30 days within which to agree upon:a division of the — 


lands and stating that, in the absence of such agreement, the Bureau 
- would make the division. Service. of this letter was acknowledged “et 
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hy. Mr. Turner dad. by “Moore Sheep Co. By. Win 1. Mees. ‘Ass i 
Sec.” Mr. Turner responded that no agreement could be reached, 
and. asserted: a preference right, as the owner of contiguous lands, to ; 
the W1,NE14 ‘and. SUNW14 sec. 13, ENE: sec. 14, andthe - 
~~ NYNEY, SE1,NE¥, and SE1, see. 25. A response was also re- 
ceived from Leroy Moore on behalf of Moore. Sheep Company, who . 
7 asserted a preference right to all the land involved in the controversy : 
and stated with respect to the lands i im secs. 13 and. 14: - 
| ' At one time these lands were. ‘included in a homestead held by “William To. 
_, Moore, an. officer. and stockholder: of Moore Sheep. Company and soon after the. 


_ said homestead. was “cancelled, the said William I. Moore made application. to. 
purchase said lands as an isolated tract: ane. bid on said lands: at the pantie ale - 


= for and in behalf of Moore Sheep Company. 


a The. Director. of the Bureau of Eand: Management oe des the 
SWwy,NWi, sec. 13.and the EYNEY sec. 14 to Mr. Turner. The re-’ 
-mainder of the lands in controversy. in sec. 18 were awarded to the 
Moore Sheep Company, « on the ground that the division thus made was 
equitable as between these contiguous landowners. ‘The lands in sec. 


- 25 were all awarded to the Gompany because it owns contiguous lands, a 


while Mr. Turner’s lands are merely cornering. (George H. Snod- — 
grass, A-94038, October 8, 1945.) Mr. Turner and. the Moore Sheep if 
Company both appealed from this award. - ; 
Because the. records in these two cases contained Anacus incon- 7 
- gistencies with respect to the relationship of William I. Moore to the | 
- Moore Sheep Company, further information was ‘requested from 
William I..Moore and from Leroy Moore. Counsel for William. I. 


Moore responded that he had inadvertently erred in representing in the. = 


_ grazing-lease case that William I. Moore had no connection with the 
Company. He asserted that William I. Moore is a shareholder i in the 
| Company and acts as assistant secretary i in order to take. care of matters: 


oF requiring a secretarial signature when the secretary. of this family. 


corporation: is absent: William I. Moore’s grazing operations, how- — 
ever, were. represented by counsel as being peeperete and distinct. on 


_ those of the Company. 


With respect to the. public-sale case, 4 was ; stated that thé al 
- application and affidavit of William I. Moore were true in stating 
that he filed the application | on his own behalf and expected. to buy ; 
3 the lands at. a nominal amount. . It was further stated that— 


_ * Tui: before the sale of the lands, he. learned. that there would be competitive & 
~ bidding at the sale and took the matter up with his father and his father in- 


structed at that if the bidding got too high for him, that he could and should 


- This: claim of pieteroues: right ¥ was filed on ‘Atiguee 21, 1947, not on the day of the 
yup sale; as ‘stated in the Director’ 8 decision. ni 
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| bid on the lands for Moore ‘sheep Co.. Up to a certain point in the bidding, 1 he 
was acting for William I. Moore. Gi tae that point, he was para ta for Moore: : 
| Sheep Co. : a4 : | ) | 
“The explanation ; is aac The svibeined Pee a aff" 

— davit of William I. Moore referred to lands which he-claimed to own 
and which are contiguous to the lands that he requested the Depart-. 
~ment to place on sale. The record ‘i is now clear that the lands which: 
William I. Moore claimed to own were actually owned by. the Com-° 
_ ‘pany. This, coupled with the representation as to the various capaci- 
ties. in ‘which William: I. Moore bid on the lands at. public sale, casts — 
doubt upon the degree of lis interest and’ of the corporation’ s interest. 
in both.the grazing lease and the public- sale cases: Where their in-’ | 
_terests separate and where they coalesce, where William L Moore acts. . 
on his own behalf, and where he assumes the role of agent for the 


FS ‘Company, are questions for which this, Department 1s not obligated. 


. to discover true answers. It is enough that neither the United States’ | 


_. nor other applicants for the public lands shall be prejudiced by the 
conduct of William I. Moore and the Company i in causing, confusion: 


7 Sa to the relationship between them. _ 
‘With respect to the grazing-lease case, the motion for rehearing _ 
| presents no good reason for disturbing the decision of Under Secre- — 
tary Chapman. ‘Moreover, it appears that Mr. Taylor has greater 


necessity than has William I. Moore or Moore Sheep Company for. 


3 these lands i in order to permit proper use of Mr. Taylor’s. base lands. 


7 With respect to the public-sale case, both Mr. ‘Turner, on the one a 
hand, and William I. Moore or the Moore Sheep Company, on the 


- other. hand, have asserted preference rights to the lands involved in. 
secs. 18, 14; and 25. In order that Mr. Turner may not be pre] judiced 


# by the conduct of the Company and ‘of William I. Moore in confusing 


_ the issue as to which is the actual applicant, the preference rights to. 
secs. 13 and 14 are deemed to have been asserted by Mr. Turner and 
| by William I..Moore personally. . “As Mr. Moore personally owns no 
contiguous lands, the Government lands 3 in these two sections will os ; 
_ awarded to Mr. Aer . 
- With respect to. the lands in sec. 25, fier Sheep Company owns 

contiguous lands, while Mr. Turner’s. lands are only cornering.. In 
this situation, Mr. Turner cannot prevail because the Company alone 
received the preference right accorded by law, and Mr. Turner was 
outbid at the sale. There is, accordingly, no reason to disturb the - 


: Director’ s decision with respect to the award of the lands in sec. 25: 


Therefore, pursuant to the authority delegated to the Solicitor by | 
the Secretary of the Interior (43 CFR 4.23; 12 F. R. 8493), the motion © 
for rehearing i in the case of William G. Taylor. and William I. Moore, 7 
A-24484, is denied ; the decision of the Director. of the Bureau of — 


: ~ ew pe TS REET OL JENSEN ee - 231. 
a eae October 4, 1948 Mage. at 3 


| - tad ee in ihe case of William L Moore, Leland G. anne, | 7 7 * 
and Moore Sheep Company, A-25288, is: modified by. awarding. to 


Leland G. Turner all the lands in sec. 18 for which. he applied; and 


* case A-25288 is remanded to the Bureau of Land: Management. for. ee a 


further action in accordance with this 8 decision. 


“Masrix a. Warm, 


Solicitor: : : os 


ee ae “ELBERT. 0. JENSEN 
A-25852 24 | Decided October jy 1918 


| Private Exchange. of Land in National Forest for Land i in 0 Grading Unit— 
-... Taylor Grazing Act. : | 
Under section 8 (b) of fae Taylor Grazing Act, land ina grazing district may 
be exchanged for privately. owned land ina national forest where such ex: 
change will be in the public interest. a . 
‘The “public interests” to be benefited by exchanges under section 8 (b) of the 
‘Taylor Grazing. Act. may encompass’ interests outside the: grazing a 
_ involved in the exchange. | 


APPEAL FROM THE ‘BUREAU OF LAND MANAGEMENT 


Elbert O. J ensen has appealed from the decision dated November - 
12, 1947, of the Director of the Bureau of Land Management, which. 
rejected his application to select certain land within Grazing District 
No. 10 in exchange for privately owned land within the boundaries of 
the Cache National Forest, under the provisions of. section 8 (b). of 


the Taylor Grazing Act, as amended (49 Stat. 1976; 43 U.S. C., 1946 


ed., sec. 815¢). This section provides that— 


When public interests will be benefited thereby the Secretary i iS authorized to 
accept on behalf of the United States title to any privately.owned lands. within. 
or without the boundaries of a grazing district, and in exchange therefor to issue 
patent for not to exceed an equal value of surveyed grazing district land or of un- 
reserved surveyed public land in the same State or within a distance of not. more 
than itty miles within the adjoining State nearest the base lands. 


~The reason assigned by the Director for rejecting the application 


 & was that, as the selected land would be taken out of a grazing district. 
.. and the offered land could not be. placed within the district, the result- 
- ing.reduction in the acreage of.the grazing district would not be bene- 
~~ ficial to the “public. interests,” as required by section 8 (b) of the.act. 
Section 8 (b), however, does not impose any'such limitation as that 
_ adopted by the Director of the Bureau of Land Management with re- 


spect to the nature of the “public interests” to be benefited by the ex-. 


= changes. authorized in that section. The “public interests” menti oned Se 


— “20, section. i ey of tans aa Grazing, Act may encompass: interests 
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uisas the particular grazing district involved i in the éxchanady. | ‘The i 


| prospect. of i improving the: administration of a national’ forest might, oe 


for example, warrant a finding that the “public interests will be bene- . 
fited” by an exchange under section 8 (b) of public Jand: within a — 
grazing district: for -Dervacely, owned and. ‘within: ~ boundaries of i 


| . the national forest. 


The construction placed by the Diecer of re pee of Tand : 
| Management upon section 8 (b) of the’ Taylor ea Act, as 
~ amended, was too narrow. oes 
: Therefore, pursuant’ to the wattionity delegated to-me by. the: Secre-_ = 
tary of the Interior (48 CFR 4. 23; 12 F. R. 8423), the case isremanded _ 
to the Bureau of Land Management for reconsideration and such” 
action as pany be appropriate i in the light of this decision. , 


| Masmi G: | Wurrs, | 
Solicitor. 


FOREST. EXCHANGES, 


Delegation ot Authority—Discretionary Functions—Personnel of Another 
Department. ie . 

. The mere fact that a function weutel in 1 the Sadenines of the iieribe by law 
is discretionary rather than purely ministerial does not mean that the Secre- 
tary must personally ‘perform such funtion and: nat he cannot proper mad dele- 
gate it to another official. ; - . 

Delegations: of authority by the head of an executive deat tment fist be kept 

within the framework: of the particular department and can be made only 

to the officers and employees of that department, in the absence of an ex- . 

7 | press authorization for the shifting of the responsibility elsewhere. | : 
The: functions that are vested in the Secretary of the Interior by section 1 of 

the act of March 20, 1922, with respect to forest ‘exchanges cannot properly 

be. delegated to personnel.of the Forest Seryice, Department. of Agriculture. 


M-35078 0 Octonun 4, 1948. @ 


To ASSISTANT Secnaiaiey Davipson. 

This responds to your request for advice. as s to eueihoe this Depart- 
“ment could properly “ pass over to the Forest Service all functions per- 
taining to exchanges of this class (involving only lands within the © 
Spoundario: of National Forests), retaining in the Bureau of Land — 
Management. only the-ministerial function of issuing patents” = 

Forest exchanges are authorized by section 1 of the act of March 20, — 
‘ 1929 (42 Stat. 465; 16 S. C. (1946 ed., sec. etd which h provides | 
—that—_ oe ee | i | | 

When: the public inter ests will ‘be er ther aby: the Deere a the’ > 
; Interior is authorized in his discretion to accept on behalf of the United States 


| ‘ title to any lands within the exterior boundaries of the national forests which, 
in | the opinion of the peereary of Agriculture, are. chiefly valuable =r national- es 


- 935) = “a i a - “FOREST EXCHANGES. ae ae nate 230 . a 


| October 4, 1948 


forest 1 purposes, ai in i excianice therefor may. patent not. on ‘excbed: an ‘equal = 
“value. of such national-forest land, in the same State, sur veyed, and nonmineral . | 
jn character, or the Seer etary of. Agriculture may authorize the grantor to cut o 
and remove an equal value of timber within the national forests of the- sale | 
: State; the values. in. each case to he. determined by the eee of Agricul- - 
ture. eee F he ae , ; 


This oe cities iti aidan Alen: that ie fgucnone Seed z 


jn the Secretary of the Interior by the section are broader than the 


ministerial. task of issuing patents. The opening phrase, “When the 
public interests will be benefited thereby,” provides a broad discretion-_ 


“s “ery. standard and 1 imposes upon the Secretary of: tle Interior the task | 


‘of determining whether each exchange proposed for consummation 
under the-section will or will not benefit “the public. interésts.”. This. 
is emphasized by the statement that the acceptance by the. Secretary | 
-of the Interior of offered lands is to be “in his discretion,” and that he 
= “may” patent Government lands in exchange for the offered lands. _ 
_ However, the mere fact that the functions. vested in the. Secretary of 
the Interior by- section 1 of the act of March 20, 1922, are discretionary 


in character and go beyond the mere ministerial task of issuing patents 


does not mean that the Secretary must personally perform such func- 
tions and that he cannot properly delegate them to another official. : 
35 Op. Atty. Gen. 15, 19; 89 Op. Atty. Gen. 541; Solicitor’s opinion, 


~March 18, 1947, 59 T. D. 453. The broad basis for the delegation by the 


‘head of an exectitive department of his eee powers to other offi- 


oe, ‘cials has been. stated as. follows : 


| “The theory underlying ‘the vesting in.an executive. officer ‘oft nitherous ‘duties, . 
*yaeving in: importance; is not‘ that ‘he will personally: perform all of them,. but | 


~~ rather that he will see to it that they are performed, the responsibility being his - 


fe; and he beihg chargeable with. the. result.. [39 Op. Atty. Gen. at. p. 546. |e 


Moreover, Congress has specifically authorized the head of sacl execu | 


tive department to make arrangements for:“the distribution and per- - 7 


i formance” of the business of the department qd Rev. Stat. sec. 161; BS 


= U. S. C., 1946 ed.,sec. 22). 


‘On the other hand: thera. seems to be oleic in ‘the didniedes pravi- : 


a cited in the concluding sentence of the preceding paragraph the ~ oo 


limitation that the recipients of the powers delegited by.thehead ofan 
executive, department are to be members of such department. The 7 


ae | | full text of the section. 1s as follows: ‘ 


The head of each department. is anthorized-t to Heescribe regulations, not. incon-~ : 


_ sistent with law, for the government of his department, the conduct of éés officers. 


and clerks, the distribution. and performance of its business, and the custody, use, ce 


~ and preservation of the cords papers, and property apper taining t to ite " Htaltes Bae 


_ Supplied... 


- Thus, it appears ‘that the: jcmian of aero to be Gnas a the. 
7 head o of an executive department, under this section 1 in \ distributing the 
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a jesse: of the department i in order that it may "a performed ith | 


‘reasonable expedition must be kept within the framework of the par- ~ 
 .ticular department: and: can be made only. to. the officers: and: employees: 

| ‘or that department.” an | 
- The same. porichisidn | is Séauhiods it the problem 3 is sagen liad chs 
the standpoint of theory. The head of an executive department in 
whom a particular governmental function has been vested by law — 


oa cannot, so long as he.remains in office; evade the responsibility that — 


has been placed upon him for the proper performance of such func- 


‘tion. There is no attempt at evasion of responsibility, however, when 


the head of the department delegates the function to a subordinate 


official or employee of his department. As the subordinate official or 


~ employee is subject to the supervision and control of the head-of the 
~ department, .and.as the head of. the. department is responsible. for 
whatever the subordinate official or: employee may do in the exercise 


of the delegated function, the delegation of authority in such a situa- — i 


tion does not effect:'any change in the responsibility: of the head of the 
department. On the other hand, the head of one executive depart- 
_- ment has‘no power. to supervise and direct the activities of the person- — 
nel of another department. He is not. responsible for the results of 


-such activities. Consequently, an attempt. by the head of one de- 


- partment to delegate to personnel of. another department a function 
vested in him by law would constitute an effort to:shift: the responsi- 


bility imposed. upon-him by law. In the absence of express‘authority: , : 


- for such a shift of Oy an - action of: that: ‘sort would, be. 7 


ee Amptoper, in my opinion. ; 


I-conclude, therefore, that: ‘the oe of. Awe daisrior sant 3 


: pt operly delegate to personnel of the Forest: Service, Department of 2) 


Agriculture, any of the functions that are vested in the aes of a 

the Interior by section 1 of the.act of March 20; 1922. a ae 

_.. However, the. Secretary’ of the Interior ‘is not limited in any way = 
with respect to soliciting and giving consideration. to recommenda-_ 


tions from personnel of "the Forest. Service :concerning-the matters 


= entrusted tothe determination of the Secretary of the. Interior ae the = 
ee Browser discussed i in this memor andum, ; | 


/ Masrry G. Ware, 7 
80 Nicitor. 


ROY MONTGOMERY \ Ve: LEE GATES AND NORA B ‘GATES. | ug | 
A-24601 ip io Deoided Ootober 6, 1948 _ 


| 7 Taylor Grazing Act—Grazing Leases—Preference-Right Applications, 


| One who. gecks | ae “veversal. ‘of a pureau: deter mination: apportioning, aaage 0 
section 15 of the Taylor. Grazing. Act, an area of oe land hetween himself - 


284) MONTGOMERY ¥. GATES = so 
4 -_—e October 6, 1948 | _ | 


: and another prefer ‘ence-right. applicant, and who asks that he be granted | 


_ a lease. on the entire-area, has the burden of showing that he has a greater ; | 


: need than the. opposing applicant for the ae of the land: awarded. to the - 
ou othér’ applicant: 
M, Ae showing. by. -ar prefer ence-right applicant for a lease of public rer under 
Section 15 of the Taylor Grazing Act that he has previously used such land_ 


ss _ for. an. extended period. of time is not sufficient to demonstrate that he has — 


- a greater need for such land than another. breference-right applicant who | 
; galse desires to lease one same land. 2%, 


APPEAL FROM THE BUREAU OF LAND ) MANAGEMENT 


nee Montgomery filed a supplemental application | (Buffalo . 


033028), under section 15 of the Taylor Grazing Act, to lease 677.35 


‘acres of land in T. 51-N., R. 75: W., 6th P. M. , Wyoming. By a decision 
- dated February. 98,1945, of the Aes ouk Commision: of the General 
Land Office,? Roy’ Montgomery was offered:a grazing lease (Buffalo — 
- 083628). for an 8-year term covering all the land sought by: him, arid 


~the conflicting. application of Lee and Nora Gates for the same land — 


‘was rejected. Lee and Nora Gates filed an appeal from the rejection | 
of their. application. Action was then suspended on the Montgomery 
~ and the Gates applications pending’a further field investigation.. As 


it appeared that Mr..and Mrs. Gates, as well as Mr. Montgomery, : | 
were preference- -right applicants, the Acting Assistant Director of 
the Bureau of. Land Management, in a decision dated J anuary 28,-° 


- 1947, revoked the: previous decision of February 28, 1945, and awarded. | 


_ to Mr. Montgomery a 10-year lease on 437. 35 acres ® (Buffalo - ~ 
| -033628-A ), and awarded the remaining 240 acres, described as the 
| WAEY and E148 Wi, sec. 34, T. 51 N,, B. 75 W., to Lee and Nora oS ee 


Gates (Buffalo .037229-—A). | 

_ . Mr. Montgomery has appealed from oh deca cee J anuary 7 28, 
1947. The appellant’s contention is that the award of 240 acres. ‘to Mr. a 
and Mrs. Gates was erroneous because, for the past 30 years or more, — 
the land awarded to them has been an integral pe of the epee ens 
ranch holdings. — : 

Both the application of Mr. Aentgoueey: and the applidation of Mr. : 
aad Mrs. Gates-are based upon. the ownership of lands contiguous to. 
the public land’ involved i in the controversy, and under section 15 of - 
the Taylor Grazing Act they are equally preferred to the extent that — | 
‘ the Jand applied for is “necessary to permit proper use ofsuch con- 


eo igee lands.” The Swan Co. v. Banzhaf, 59 I. D. 262 (1946) ; Albert oe 


- Archibald, A-24499, February 10, 947 (unreported). 


“Apt of June 28, 1984- (48 Stat, 1269, 1275), as eineiiried by sec. o of the act of Tune 26, 
--1986 (49 Stat. 1976, 1978 ; 43 U. 8 C., 1946 ed., “sec.:815m), 
— —2-T he” General Land Office. and ine Grazing Service were Sheroed by section 403. of 
e Reorganization Plan No. 3 of 1946 to form the Bureau of and. Management.- 


“I S“YSw: “get. Od Se SHAS SH14-sec, .28, lots1) ‘sec. (31,°B14 By sec. 133, NWHNWH 4 and the mee 


7 BANWH sec, 84, TT: 51, R. 75 W., 6th. P, M., » Wyoming. 
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_As the appellant secking 4 a el of a. bureau determination ap- 3 
portioning, under section 15 of the Taylor. Grazing Act, an area of © 
public landbetween himself and.another preference-right applicant, ~~ 
and asking that he be granted a lease on the entire area, Mr. Mont- © 
-gomery has the burden. of showing that he has a greater head than the 
_ opposing applicant for the particular portion ny the land awarded to: 


- the other applicant and, therefore, that the bureau determination - was... 


erroneous. Mr. Montgomery-seeks to meet this burden merely by show- 
ing that the “said land now. assigned to Lee and Nora E. Gates is and. 
has for the past 80° years or more, been an. integ ral part of the 
“ranch holdings of your appealing claimant.” The mere fact that Mr.. 
| Montgomery has used the 240 acres of land for approximately 30 years: 
does not. demonstrate. that he has a greater need for this acreage. than _ 
‘Mr. and Mrs. Gates.’ Consequently, there is no basis for. disturbing: _ 
the decision of the Acting Assistant Director of the Bureau of Land — 
“Management. 2. W.. Potter, A-24430, December 27, 1946 (unre- 
ported) ; Fred D. Williams, "A-25194, March 1, 1948 (unreported). 
Therefore, pursuant to the authority delegated to me by the Secre- 
tary of the Interior (43 CFR 4.23; 12 F. R. 8423), the decision of the - 
Acting Assistant Director of the Bureau of Land Management is 
affirmed. =. , 
- Mem G. Ware, 
Solicitor. 


LUNA ¢. WooTTON 
AM25424 Decided October 8, 1948 


Oil and Gas Leases—Assignment—Termination—Suspension of Operation. : 


Where an oil and gas lease has been divided: by approved assignments, the 
several portions become for all purposes separate leases, and the discovery 
and production of oil or. r gas ou one area does not. inure. to the benefit of any 

other area. 

Absent the discovery and o cuctih of ie or * gas on the assigned portion of 
a lease at the end of the primary. term, and in the absence of a. showing of 
diligent prosecution of drilling operations at that time, the lease of ‘such 

oe assigned portion terminated and no application’ for the suspension. of Ene 
‘lease: requirements could, thereafter: be honored. a Sie a 

‘The provision in a lease: for cancellation: by: jadicial proceedings. relates only. . 
to the cancellation. of an existing lease. for default or nonobservance of the | 
_ terms and conditions of. the lease and has no application where the term, of | 

the: lease has come > to an end by its” own terms: or ha operation of Jaw. - 


APPEAL FROM THE BUREAU. OF LAND MANAGEMENT 


. cen a decision dated October 18, 1947, the Director of the. Bae of | ; 
Land Management. ruled that an oil and gas lease on 80 acres of. land 
“held under an assignment from. ie nee lessee ae Mrs. Luna @. 
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- “Wootton. ae expired, 3 in ihe absence of production. of ofl or gas, on. 2 
i December 31,, 1946. For this reason, ‘the Director. further ruled. that - 


“an. application which had been filed by Mrs. Wootton on J anuary 04, 


1947, for the suspension of the drilling, producing, and rental require- 
- ments of the lease was properly rejected by the oil and gas BUpSrvIEOn, 
_ Mrs. Wootton has appealed from this decision. : 

The appellant contends that the lease did not. terminate and that 
her application for suspension of the drilling, producing, and rental 
requirements should have been granted. 

The original lease covered 2,398.20 acres near Big Piney, Wyoming, 


. and was issued to Mrs. Melba, Chipman Eldredge, effective on Decem- 


per 81, 1938. An area of 2,318.20 acres'was segregated out of the lease 


by an assignment made on. October pa 1939, to the Wyoming Petroleum 


Corporation. The remaining 80- -ACre. tract of land was. assigned by - 
. Mrs. Eldredge to the appellant on. December 27, 1948, and the assign- - 


‘ment was approved by this Department on March 21, 1946. | 
The original term of the lease’ was for a period of 5. years ‘from 


‘December 31, 1938, “and so long thereafter as oil or gas is produced _ 


_ in paying quantities. » A valuable deposit of gas was discovered in 
July 1942 as a result of the drilling of a well on the portion of the 


original leasehold assigned to the Wyoming Petroleum Corporation. -. 


Drilling, producing, -and rental requirements were suspended ton Feb- 


ruary 19, 1945, for. 18 months from December 1, 1948, to May 31, 1945. 


~~ Another suspension, which. was granted on Apel 5, 1946, fseminatad < 
on May 31, 1946. These. ‘suspensions covered. all. the land covered _ 
by the original lease. . The lease had been in effect 4 years and 11 _ 
months at. the time of the -initial suspension | on. December 1, 1943. 
~ After the termination of thesecond suspension ‘period, ‘on May 31, 
1946, the term of tlie lease had 1 month remaining, and it would hae | 


; ee expired on June 30, 1946, but for the statutory extension to. December 


31, 1946, under the act oe November 30, 1945 (59° Stat. 587). 

The coud shows that. the 80- -acre teat assigned to the appellant 
was not producing either oil or gas on December 31, 1946. 
' The Department has uniformly held that when a lease has been 
_ divided by assignment, the assignees hold segregated leases which, 
for all purposes, including the duration of their terms, are the same 
as though they had been separately issued.? Accordingly, the appel- - 
lant cannot claim the benefit of discovery and production. on that 
portion of the lease which was assigned to the Wyoming Petroleum 
| Corporation, Moreover, in the absence of a showing that drilling 


operations 1 were e being diligently carried. on, at the expiration ¢ date, _ 


a 1 Act of February 9, 1933 (47 Stat. 798), amended by act of August 8, 1946, sec. 10 (0 oS 


- Stat. 957; 30 U. S: C., 1946 ed.; sec. 209). 


2 See We. Grier and George ate,8 5S I, ae 712. ere 
‘948955—54—19 ae 
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she was not entitled to. the 25 -year - extension provided for : in the act 
of ‘August 8, 1946 (60 Stat. 951; 30 U. S..C., 1946 ed., sec. 226). 
’ The lease having’ terminated by operation of law on December at a 
1946, no application for the suspension of any of the lease require: _ 
ments made after that date could be favorably considered. oo ne 
The appellant contends that the decision of the Director of the 
Buresa of Land. Management disregards a provision in the lease. to 
the effect that “the lease may be canceled only by judicial proceedings | 


in the manner provided in section 31 of the: act of F ebruary 25,1920 | 


(41 Stat. 487), as amended.” The provision to which the appellant | 
refers ® relates only to the cancellation of existing leases for default — 


in the performance or observance of the terms and conditions of the 


| lease, and has no application where, as here, ‘the term of the lease 
has expired. | a 
Therefore, pursuant to the authority delegated to me by the Setie. - 
tary of the Interior (48 CFR 4.23; 12 F. R. 8423), the decision of the. 
| py of the Bureau of Land Management i is affirmed. | 


Mastin G. Ware, 


Solicitor. - 


" AUTHORITY TO ISSUE OIL AND GAS LEASES FOR LANDS © 
| WITHIN THE OLYMPIC PUBLIC WORKS PROJECT ad 


Oil and Gas. Léases—Acquired Lands—Secretarial Diseretion—National 
Parks and Monuments. © | | | 7 
Lands acquired in connection with the public works program audee the 
. National Industrial Recovery Act may be leased: by the Secr etary-of the 
ot ‘Interior for the development of oil and gas ‘pursuant: to the Mineral Leasing 
a ‘Act for Acquired Lands, except for such areas aS may. presently fall within . 
-- one of the categories of ee ret are specifically excepted from the pre: 
visions of thatact. a 
The determination whether janae which are within the scope. of the Mineral | 

Leasing Act for Acquired Lands shall-be leased for the development of oil 
and gas is discretionary with the Secretary of the Interi ior. a 
The fact that lands are being administered by the National Park Sertice does. - 
not necessarily bring such lands within the category y of “national pee ox i 

. monuments.” ae > ng TR Be 


-M-35083 - - ee | = a: | | Oorene 1 168, 
| To Assisrant Secretary Davipson. | 7 | 
You have addressed. two questions to this office concerning the. 


3 ‘issuance of oil and gas leases on certain lands.in the Olympic Peninsula _ 
which were sai ore by the United States in connection with the 


- * Act of August 8, 1946, sec. 9 (60 Stat. 956 ; 80 vU: 8. C., 1946 ed., see. 188). = od 
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: Olympic: Public Works proj ject under section 202 of the National Tndus- pe | 
trial Recovery Act (40 U.8.C., 1946 ed., sec. 402). 
|. It was.appar ently contemplated that: the lands cennoned: — you 


| would ultimately. become part of the Olympic. National Park. How. | os | 
ever, this has not yet been accomplished, ‘The lands are not part of: any 


| nee onal: park or monument. ey. are merely being administered bye, 


the National Park Service for aed protection,” (Act of Au: a 


gust 7, 1946, 60 Stat. 885. ) 


~ 1. Your. first question is whether suoh lands can be leased. = the ce | 


Secretary of the Interior for oil development. 7 ae 
_ In wy opinion, oil and gas leases may be issued by the Beorobury of 


the Interior for these lands under the Mineral Leasing Act for Ac-  ~ 
quired Lands. (61, Stat. 913; 30 U.S. C., 1946 ed. , Supp. I, Secs. | 
851-359.) As stated in: secon 2 of that Pies it eye ‘(with certami - * 
exceptions, as to- which see the next succeeding paragraph. of this. 
-Inemorandum) “all lands heretofore or hereafter acquired by the 


: _ United States to which the. ‘mineral leasing laws’ have not been exX- 


tended”; and it places the leasing of ‘all deposits of oil. and -gas. (as | 
well as certain other minerals) 1 in‘such lands under the jurisdiction of - 
the Secretary of the Interior, The “mineral leasing laws,” as defined _ 


‘In section 2, had not been extended to these lands as of the time of the — 


- enactment. of the Mineral Leasing Act for Acquired Lands: — 


. The Mineral Leasing. Act for Acquired Lands (section 3) specifically a - | 


; excepts from its provisions certain. categories of lands which would | 


otherwise come within the scope of the statute, as defined in-section 2. : a 
a The only excluded category which might conceivably include eg Jands 


now under consideration is that consisting of “lands * eo —* csitu- 


i ated within * °* .*) national : parks. or monuments.’ aa Petecaa 7 


“national parks” and “monuments” are terms which have precise sig- 


- nifications. . The establishment of national parks since August 25, aa 


1916, and the extension of. the boundaries ‘of previously existing 


UBS, national parks have required congr essional enactments. (16 U, 5; G., 


- 1946 ed., sec. 2.) . The creation or enlargement ofa national monument — 


: requires. an official proclamation by the President™ (16 U.S. C., 1946. hs G, 4 


- ed., sec. 431) or an act of Congress. The mere fact. that an ae 1s 
| being administered by the National Park. Service does not necessarily 


make of such area a national park ora monument.. Numerous areas) 
-which do not come within. these’ categories, are e administered by the 


: National Park Service. 
The lands involved here are not ceed within a ‘national park. ora 


national monument, and. they are not excepted from the rorsieas of | + a 


the Mineral a Leasing A Act for: PAeiaoee, Lands, , 
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ee 9, oan second question i 1s. s whether the power to i if it exists, : ; 
Pe Sig discretionary. — | ae 


The Mineral Teastig ee for’ Acquired Landa, uses language of. . Zz 


mi, discretion. ‘Section 3. provides. that the lands covered by the act “nay 


# be leased by the Secretary.” ” The determination. whether the power 


wid = to lease shall be exercised i is, therefore, clearly discretionary with the - az: 
mas Secretary of the Tnterior. U nated iS tates Cw v rel. uM oLennan v. Wilbur, se i. 


vo ss 283 U. S. 414 heres 


| Masons G. War, 
pee Solicitor. 


“KEIL 4,. SCHARF 


ee —A-2s629 ar "Decided. October Uy 1948 


ae 7 - : Patent —Efet of Tssuanvé-—Failure to Reserve Oil and Gos, 


509). ; re 
2% At appears ‘Ena prior | ‘to the j issuance bf this eat 6 J ‘cle: Bry, ae 
s ie lands in question had ‘been included within Petroleum Reserve 


i: no suit attacking a patent has been brought ‘within 6 years after its. issuance, ea 


. subsequently discovered. fraud ig-the only. evound for: attacicing’ the patent — 

, after the expiration, ofthe 6-year period: . ee. fe eo 7 
we oil and ‘gas. lease. application for. land patented more atte 6 years previously 

— without. an oil, and _ gas. reservation, despite » @ statutory. requirement. that 
7 such: a reser vation be made, cannot be: granted, >. | | 


APPEAL “FROM THE. BUREAU OF LAND ‘MANAGEMENT. 


oa. Keil’ J. Scharf’s application, Sacramento : 035758, for an® ‘oil ‘and = . 
ree oS lease was rejected. as to the. EYSEY, SWy,SEY,, E,SWi4, 
a. SEYNWY, sec, 27, T. 11 N.; R. 24. W., S. B. M., , California, by the- 


- Acting Director of the Bureau. of Land Management i in a decision | 


- dated J: anuary 23, 1947, because these lands had been: patented on. Se 
oo July 28, 1920, to ‘J ack Bray without ¢ a reservation of the oil pane ou bases 
aoe deposits tothe United States. 


~ Mr. ‘Scharf has appealed. . “He ‘itindé t ae ite ok and gas ‘did i” 


_ not pass with: the’ issuance of the patent because, even. in the absence 7 | 7 
of an express reservation in the Bray patent, the: oil, and gas were ee 
- Sorta to > the United. States by the: act of J ruly 1, 1914 t (88 Stat. oR 


fe No. y) by the: ‘Executive order of J uly 2, 1910. Accordingly, : section aan 


= of the act of J uly V7, 1914, supra, vequited that any patent issued - 


with - respect, to such lands should. contain a reservation. to the United ae ; 


a" States of the petroleum: deposits in the lands. “The. entry records 


| + show that. the application filed by Jack Bray fora patent contained. — a 
ei Sh notation ‘ ‘application. made in. accordance with and subject to the 


- : > oo provisions and reservations-of the act of July 17, 1914 (38 Stat. 509).” | 7 
ee, —— when the oe was issued to Mr. Bray ¢ on. n ly. 28, 1920, 5 ae 
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7 iene was.-a. faire to ‘comply with the statutory requirement by | i 


reserving the oil and gas deposits to the United States. 


It is -well. settled that if no-suit: attacking a patent has been iristituted: , 


by the Government. within 6 years after. the patent. was granted, a — 
~ subsequently discovered fraud is. the. Government’s only ground for. 
-attacking the patent after the expiration of the 6-year period.. - Act of 
“March 8, 1891 (26 Stat. 1099; 43 U. S. C., 1946 ed., sec. 1166) 5 United 
States v. Chandler-Dunbar Co., 209 U. S. 447, 450 "(1908). a 

There is no evidence before. ‘the Department of any fraud | in con- 


nection with the: issuance of the patent to Jack. Bray. - Apparently, — a 


the failure to reserve the oil and gas deposits.to the United States, as 


3 “required, by. law, was due to carelessness. ¢ on the ‘Dart. of Department, ane 


‘personnel, rather than. to fraud. | | 
fits Therefore, pursuant to the authority delegated to me > by. the ee = 
7 tary of the Interior (43 CFR 4.23; 12 F. R. 8423), the decision dated 


m January 238, 1947, of the ‘Acting Director of the ‘Bureau of Land» ae s° 


cf Management | is affirmed, ~~ 
e | Masmoe G. Wan, 
sae Solicitor. 


UNITED STATES w ‘MINNILEE BAKER ET AL. 


a A-25434 - | | Decided October Lh, 1948 


“Wining Laws—Discovery—Condemnation Proceedings: ae 


As only. “valuable mineral deposits” may be located under the’ mining hws of. | : eee 
the: United States; no mining claim is valid until there has*been a discovery. ac 


of minerals within the limits of. the claim which would justify: a person. of a 
ordinary. prudence in the further. expenditure, of. time and money in’ an - 
effort to develop.a paying mine. ae a 

~The authority of this Devertient | to determine the validity ot mining sinime ig Be 
not.affected by the institution of proceedings. by the United States to condemn .. 
the interests of the mineral claimants, or by the assumption of jurisdiction | 
over the. land by the Navy Department. 


| APPEAL FROM, THE BUREAU OF LAND MANAGEMENT 
* Adversary proceedings were instituted by the Department against 


_ unpatented mining claims* within the Inyokern Naval Base in Cali- 


1 Mineral Cottest 6-343 involved the Patsy Ahn Nos. 1 and-2 Lodes; Contest 6-347. _ 
involved Big.T Nos. 1, 3, and 4 Lodes ; Contest 6—446 involved the Peacock No. 1 Lode ; 
Contest 6-500 involved the Monica No. 1 Quartz, Monica No, 2 Lode, Monica No. 3 Placer, 


and Silver Cloud: Lode ; Contest 6-513 involved the Rovail’Lode-;:Contest 6-546- involved.” bia 

the: Margerite. Lode ; “Contest 6-498 involved the Cliff.and. ‘Crystal Lodes ; ‘Contest: 6-525 me 
involved the Casa.and, Robbie .O’ Lodes ;Contest. 6-544 involved the Clarice Lode; Contest... 0: 
6-612 involved the Red Rover Lode and the A. B. and' Juniper Placer Claims. “Action Of es, 
- Big T Nos. 1, 3, and 4 has been suspended, because the parties in interest were not’ served ; eee 


. and these eral are ‘Rot, involved i in the pis ape Paty He 
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| fornia, This j IS an appeal ee a ‘decision cee March 29, 1948, of = 


the Assistant. Director of the Bureau of Land Management, holding the a 


_-. claims invalid: ‘That decision affirmed: an ‘earlier | decision of the . 
| “acting manager of the’ district land office at Sacramento, ‘Both de: | 
cisions exhaustively reviewed thé evidence. 
_. The Navy Department instituted, ‘under ‘the Hee War Powers 
“Act (56 Stat. 177), condemnation. proceedings to. acquire for the 
Tnyokern Naval Base any outstanding private, interests in ‘the land 
! embracing the claims under consideration, and the Navy ‘Department 
took possession of the land during the. pendency of the condemnation. 


‘proceedings. - “However, neither the ‘institution of such. proceedings a ee 


nor the assumption by the Navy Department of jurisdiction over the — 
land terminated the. authority of this Department to. determine the — 
validity of these mining claims, . Cameron ve United States, 252 U. iS. . 

450 (1920). ~ 7 | 
Nu umerous samples of ore were sextr stad and assayed” for oie 
’ ‘Content, and. gold, silver, copper, gold- bearing quartz rock, scheelite, 


-- and other minerals were found. However, i in cases of this kind, the 


effort to develop a paying mine. °° 


question is whether the minerals found are: sufficient to constitute the | 
discovery of valuable mineral deposit within the meaning of the, 
mining laws.2 | 
Tho test'to be: apple is. viliether’ a. person “of sia prudence 
would be justified in the further cpa veres of time ane money 1 in an 
A careful review. of the evidence is convincing mihaty ander the rules 
of law. stated, above, there has. been no. valid. discovery on any of the 
claims involved in. this: -appeal., Accordingly,. I conclude. ney these 
eas were correctly held to be invalid. - 
+ Therefore, pursuant’ to the authority delegated t 6 me’ o-by: the esc: —_ 
tary of the Interior (43 CFR 4.23; 12 F. R. 8423), the decision of the 
Assistant, Director of the, Bureau, of Land Management is affirmed. 


| Mastin’ G. Ware, i 
| | Solicitor. 


2 haw te + 


nye aVEEN 7 INSURANCE company, SUBROGEE. OF ‘MRS. MARGUERITE 7 


|‘ ATCHLEY” ee aa ae oe oa 


| | Federal Tort Claims Act~Subrogee—Statute of, Limitations... 0.3.0: 
“The. 1-year period. in ‘which a. elaim ‘under the Federal Tort’ Claims. ‘Met ' could 


—be. filed: shy. an, insurer-subrogee ‘began. to. run on: ‘the date. when, ‘the. claim a 


tot: its: insured. against | the’ United ‘States: accrued « (or: on August-2, 1946, 
“*Wwhihever Was later) ' ind, not’: on \ the’ ‘date’ when’ it thade ‘payment: to the 


oo insiired,. 


2 Rev. Stat. ae 2329, 2881; 80 U. 8. C., 1946 ed.,, secs. 22,35, 


- 2421 — ~ QUEEN INSURANCE co., SUBROGEE- worn (QAR 0: 


= 4 M-34551. an a a8 2 oy oe oe oa -Ocroner 20; 1948. 


: The. Cie Ttieueance Compariy, Sank Fraheiseo, Califor nia, through : | 
“its counsel, filed a. claim against the United States about Febr uary 9. 


de - he 1948, in the: ainount of $149) 13 for. compensation | because of a pay- ed 
7 Ment which it had made. ‘to. ‘Mrs, “Mar guerite Atchiley,. 911 B. Poplar a 


_ Street, Stockton, California, covering the. damage that resulted from | 


fe collision. between her automobile. and a Government-owned FE ord. | 


| ‘tr uck, Service No. I-4746, assigned to the Bureau of Indian Affairs _ 
and operated. at the time. Or the collision by Perry Skenandore, an 


7 : ‘employee of that agency. - | 
| The question whether the claim, eieal be paid cadee the Federal oo 
Tort Claims Act (28 U. S..C.,.1946 ed., ‘sec. 924 et eae has been sub- ars 


aie ‘mitted to me for determination: 


The incident. on which the claim is 1s based. oecutved at, shout 8 8 30: am. 


. on. December 91, 1945, on 66th Avenue, Gallup, New Mexico. That. 


avenue has two iraffie lanes and is divided by a center line. ‘The Gov- oS 
a ernment, vehicle, while on. official business, was: traveling west in: the » 
ri ight traffic lane, and the car of Mrs. Atchley - was approaching it from. re 


the rear. The driver of Mrs. Atchley’ s car attempted to pass the Gov- 


“ty | ernment vehicle « on: the left. While the two vehicles were in this po- = 


sition, the Government, driver, without, signaling his intention to do. - 


80, attempted to make a left turn. from the right’ traffic lane, and the 


: rear of the trick and. the right front: end of the private car collided. at 
Mrs. Atchley ; filed a, claim against the United States on March 25, 


- ; ioig, in the amount. of $149. 13.. However, it was: stated i in. a ister: 7 ns -b 
dated. May.2,. 1947, from. Mrs. Atehley to this Department. that: she a 
thad réceived i in Marehr a, check: from the Queen’ Insurance Company es 


covering ‘the. amount of the damage to her car. Accordingly, Mrs. 


: “Atchley was informed by a letter dated: May 12, 1947, from this office | _ 
that, as she had been’ compensated for the daiiage to her car, Felis - 


‘Department will not consider your ¢ claim any further.” 


The letter of May 1D 1947, also. informed Mrs. Atchley t that, should : 


= ‘the Insurance Company subsequently file. a claim’ as: ‘subrogee, the 


7 ‘claim would be considered at that time. Counsel. for the Insuratice: _ 
- ‘Company, i in a letter dated: September 10, 1947, requested. this Depart- ee 
‘ment to furnish, the. pr oper forms in order that. a claim could be pre-( 


‘sented on behalf of the Company, and the forms were sent on Septem- 


1948. : | 
|. The right. of 2 an shakin! dibvsoes: that haa pad off it its eid (as o 7 
| the present claimant) ‘to file’ a’ claim under’ the Federal Tort: Claims 
Act, against the ‘United. ‘States. covering. the amount, of ,its payment _ 
‘seems to be clear. * Eeaplo yore! Fire vi ns. Co: Ve ‘United States, ue ¥F 


ber 18, Bains ‘The claim, was. aoe by. the > Company: about, February: 9%, ies 
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(2a) 655 (C. CO. A. 9th, 1948) Old Colony Fri Co. v. . United States, “ 
168 F. (2d) 931 (C. C. A. 6th, 1948). | 
- However, section 420 of the F ederal Tort Claims Act aeons 


* Bivery claim. against the United States cognizable under this: title shall] be for- | 
| ever. barred, unless. within one year after such claim: accrued or “within one year. 


after the. date of enactment of this Act, whichever is later, ‘it is tae eae in = | 


writing to the Federal agency out of whose. activities it arises -#  *  *®, 
As the present claimant did not file its claim until about Febrisiéy 9, | 
_ 1948, the question is presented whether, as against this claimant, the 

- 1-year limitation prescribed in section 420 began to run on August 2, 


1946 (the date of the enactment of the Federal’ Tort Claims Act, which 


was later than the date of the collision involved in this case), or on the — 
date in March 1947 when the claimant. paid Mrs. Atchley the amount | 
due her under the insurance contract between them. 


_ There is clear authority that the date of the incident resulting i inan 


a, injury. starts the running of the’statute of limitations in favor of the 


_ defendant, irrespective of whether the. plaintiff i in. subsequent litigation 


is the injured person himself or the insurer that has paid the claim — 


- and thus has become subrogated to the rights of the injured person. ea 
_ Accordingly, an-insurer that has failed to-institute suit within the ~ 


period prescribed by law finds that its remedy has heen barred More- 


over, the fact that an action has been instituted within. the ‘statutory — 
; ‘period by an inj jured person against the person responsible for the 


injury does not inure.to the benefit of the injured person’s subrogee in 


connection with a proceeding instituted by the ‘subrogee after the e 


: expiration of the statutory period. : 
Thus, in Wright v. Home Tnidemnity Co., So. (da) 709 (La, Ae 24 
1941), a Louisiana statute was involved that permitted a charity 

} hospital in that State, which had treated: an injured patient, to be- _ 
come subrogated to the extent of its unpaid | bill to the rights of the — 
patient against the tort-feasor whose ne gligence | had caused the injury. © 
A previous Loiisiana decision had held that the cause of action 


— ‘granted. by the statute to the hospital “was one ex delicto and that it 2 ; et 
_. was therefore barred by the preseription of one year.”? In the Wright 


case, the patient instituted an action on May 3,. 1940, against: the — 
insurer of the person, whose negligence had. paren the plaintifs j in- ~ 
a jury in an automobile collision that had occurred on | May 28; 1939. On _ 

. 3 Metropolitan Casualty. Ine. “€o. of New York’ v. " Sloss-Sheffield Steel. é Tron’ Co., 3 So. | 


(20) 806 (Ala... 1941) ; Webster ¥. Olodfelter, 76 App. D. C, 171, 130 F. (2a) 434. (1942); 
Joseph Schlitz Brewing. Co. v. Chicage Rys. Co., 307 I. 322, 138 N. E. 658 (1923) ; 


; Maryland Casualty Clo. ¥, ‘Ladd, 121. Kans. “659; 249 Pat, 687. (1926) : : Bay State Milling giles 
—  Caz-v. Igak, 310 Mich. 601, “AT N. W. (2d) 769° (1945) ; ; Hachange Mutual Indemnity. Ing. 
Oa: ¥. ‘Central. Hudson Gas €. ‘Bleetric. Co., 243 N. X. 5, 152 N. E. 470 (1926) ; Wright, : 


Subrogation Under ‘Workmen’ s Compensation Acts, p £18. (1948). 
> * Peart ¥. Rykoski, Ine; 195 So. 30 (La. App. 2940), eines 3 195. La. 931, 197 So. 605 os 
(1940), | | | ; | 


oe aA a QUEEN INSURANCE CO., SUBROGEE . = 245. Se, 


October 20, 1918 


a Novanber q, 1940, or ‘approximately a a year. and 5 montis after. ane a 


collision, the hospital attempted to intervene in the. oo on. 
the theory that— . 7 , | 


* * #* ‘since the ‘Act: of 1982 makes the hospital the legal subrogee of the in: 


: E ‘jured person to the. extent of the value of the services it renders to him, the filing ah F 
-. of a suit by the injured party against the tort-feasor to recover compensatory . 


damages-has the effect of antoenane | the sueoe of prescription 1 with reerere _ 


to the. hospital’s claim. a 


~The court refused to subscribe to this ae and Guede permission 


--to the hospital to intervene, even though the patient’s. suit, which had i a 


| _ been filed within the statutory period, was still pending. 


In Exchange Mutual I ndemnity Insurance Co. Vv. Central AH ain, oo 


Gas & Electric Co., 248 N.Y. 75, 152 N. B. 470 (1926), an insurer that — 
had paid a claim under: a workmen’ Ss compensation. statute filed an 
action (as a statutory assignee of the claim) against. the tort-feasor 
who had been responsible for the death of the workman. The action 
was commenced after the 2-year limitation prescribed i in the statute 
‘had run. The claim had been. paid to the dependents of the deceased 
employee. : The dependents. had instituted an action: against the tort- 
feasor and then had abandoned it without the knowledge or consent of 
the insurer. In dismissing the complaint of thet insurer, ", the Court of 
eae of New York observed :. . A 6 7 


** * The court may not. read’ into che, statute an intention to create a new: 
cause of action in favor of the insurance carrier or to wipe out. limitation upon — 


_ the bringing of a- cause of action’ assigned to the carrier, even if there may be 


some occasions when award is made after dependents! cause of action or needy 
has been lost by lapse of time. ns ki | 
In the light of these ete I qnciade that the nae limitation. , 
contained in section 420 of the Federal Tort Claims Act began to run 
‘i against the claimant « on August | 2, 1946, rather than on the date when — 
it made. payment. to its insured. ‘Accordingly, it must be determined . 
that the claimant failed to present its claim to this Department within | 
the period peers by | the statute. _ —_ . Z 


“Deraracrs anion | iS. ee 


_ - ‘Therefore; in actor dance with the provisions of the Federal Tort. a 
~ . Claims Act and the authority delegated to me by the Secretary of the ne 
oo Interior (43 CFR 4.21;13 F. R. 4694), I determine that— - 


1.. The claim of the ‘Queen: Insurance Company was not presented | 


in writing to the Department. of the Interior within 1 year after it — | 
accrued or within 1 year after the date of une enactment of the awiey Bea 


. . ‘Tort Claims Act;and — | 
2. ‘The claim of the e Queen Insurance Company must be. denied. 


Masri G. Wurre, iS - 
“ Solicitor, ee ae 
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_ EVERGLADES NATIONAL PARK oy ees ss 


“Couidemnation—Secretarial Discretion—Park Boundaries. 


ee the Secretary of the Interior is authorized by statuté eee: | 
‘. for a: national park: by donation: only, be. cannot: institute condemnation pro- 


a ceedings | in order to acquire lands for. such-park, even enoue donated funds : ae 


~ are available to pay condemnation awards.. es 
- The Secretary of the Interior:-has authority to enlarge the. preset Pocaies , 
of the Everglades National Park, subject to the limitations: (@)..that: the: 
- ‘boundaries cannot: extend. beyond the limits recommended in. the Wilbur: 
a 2 report. of December 38,1930, and (6) that title to a major portion of the lands . 
within’ the ek boundart ies, as eelended: must have vested in ‘the ee. 
_ States. : ? SG 
“The word “title” in. the requirement of the legislation relating to the Ever glades 
- National Park that “title * *°* to a major portion of the lands: * * Pee shall, 
“have been vested in the United States’: means either a fee simple absolute: 
conveying all rights. to the United States or a fee subject - mineral. reser va 
tions appecied by the Secr etary of the Interior. . : 7 


M-35044 nee aes ) Sea. 3 Ovrom 2, 1948. - 
To THE Dinnoren, N ATIONAL Park Service; ae ee a 

~ You have’ Peaueatd my opinion on two questions eden to ‘the: | 
“seqiiisition of land for, and the enlargement of, the Everglades: Na- 
tional-Park, which was established and is ad iinistered pursuant to: 
the act of May 80, 1984 (48 Stat. 816), as amended (50 Stat. 742), 
andthe act of December 6, 1944 os Stat. ee 16 Ue Ss. Os ae ed., 
secs. 410-410d). | 

mle The first question is whether the Secretary of Ge eee can 
| _acquire privately owned lands for the. park by. condemnation, usitig, 
donated funds to pay the condemnation awards. | 

~ Section 257 of Title 40, United States Code, 1946 ed. ” proves gen- 
eral authority for the institution. by Government officers of condemna- 
tion proceedings 3 in order to acquire privately owned lands for. publie 
| use. At. states that—. och , s 


In every case in ‘which oO. Ray ee ee he officer. of. che Government. 


os. 


i “has. been or shall be, authorized to procure real estate for * * * public = 


uses he shall-be authorized. to acquire the-same‘for the United States by con- 
demnation, under judicial process, whenever in his opinion it As eer y or 
‘advantageous to the’ Government to ‘do 80. = O08 : 

* However, section ae of the 1934 statute, providiig e. the cab | 
Hshment, of the Everglades N ational. Park, declares in. a proviso . 
2 te ane, United: States. ghall. nat Ceegdee ie opie nHation: of _ public . 
moneys any land within the afor esaid area, but such lands Shall be secured by. 
the United States only by, pablic or pr ivate donation, zh : , 

‘The first clause of ‘this proviso, forbidding Hee hee ‘appropria: 
_tion of public noneys,” does not, of course, “forbid a purchase of land, 
or ‘an 1 acquisition. of land by condemnation, through the use of funds , 


~ PAOL eae 7 EVERGLADES: NATIONAL: “PARK: » energies DAT 
oe et a _ October 29, 1948 ane tact 
| Sead “tein a source other. ‘than. a congressional’ appropriation. 7 
. However, it will be noted, that the second clause of the proviso. com | 
mands that “such lands shall be. secured. by the United States only by 
public or private. donation. » Whenever Jand is ‘condemned by, the’ 
Government, the land is acquired by ‘virtue of an act of sovereignty 
and. without regard to the-owner’s wishes or consent. © The. acquisi~ _ 
tion of land. by- Federal condemnation, therefor e, 1s the. opposite of 
acquisition by donation, and this is so. irrespective. of whether: the 
_ funds with which. to pay. a. condemnation award have been. uppro- | 
| priated from the Federal ‘Treasury by Congress or have been donated _ 
to the United States. As this clause, which expressly limits the’ 
authority | of the Secretary. of the Interior with respect { to the acquisi- ° 
tien. of land for the Everglades National. Park and states. that such 
~ land. may. be “secured ~ only. by *.* * donation ? ap-.. 
pears to be inconsistent ih ths concept ot acquiring land for the park 
by Federal condemnation, it necessarily prevents the application. to. 
the land acquisition program for the Everglades National Park of ' 
the general authority contained in section 257 of Title 40 of the 
| United States Code for the use of condemnation proceedings.” ~ _ 
This conclusion is reinforced by the utes in oe 1944 Evers glades a 
| stattite to the effect that— eS av ee oe ae ae 
ee oo ee ‘in ‘the event the park is. not -éstablighed ee ten years: oo the: 
date of the approval of this Act, or: upon the abandonment of the: park at:any - 
time’ ‘after its establishment, title to any : Jands--accepted pursuant: to ‘the. pro-.) eee 
visions of this Act shall thereupon automaticd hy Tevest in ae none gn JB Fantors': 
_ of such property to the United States, Oe , i ee a as 
This provision for reversion is. consistent with. tha. previous authoriza- we 
tion in the 1934 act for. the acquisition of land for the’ park only by 
donation...On the other hand, it is quite inconsistent with an inter- 
pretation: of the 1984. act. which would. permit land to be acquired 
for the park by Federal: condemnation proceedings if donated funds, 
were.available to pay the condemnation awards, because, the reversion., | 
provision being silent’ with respect. to. the return of. condemnation. _ 
awards, a person whose land had been condémned wauld, pen the 
automatic revesting of title, have both the lee and the Tand.- 

‘coe no indiéation that Congress cottdanptoted thee the United States. 
would acquire any lands by condernnation, ‘but,-instead, indicates. a; - 
congressional belief ‘that: the lends for the e park would: dbs “given te to 
- the United States. * - eres ae ie 


‘ cay we i AAS . 
Bee ao SG ch te : paar cee Sees : ao a t. : ro +2 
Peas Soe eee Pak NE y ao PPR ag wt ide ce wee en, Meee Sw Belts? 3 i { : 

Fe . zs > ar ae ieee aig 8 perl: ig * FEES S 


Pe: cH. Inve, ition 51 ‘Fea. 501, 305. . or AK. 3a, 1892). 
. “lin re Manderson; BL “Wed. 501° ae c. A “Sa; 1882) 5 : United ‘states ¥. Graiiam € Froine, 
250; Med): £998 (502° (WL D: Wa. A917) vf 


3 FI, Rept. 1842, 78th Cong., 24 sess. ees 5, 1944) | “gs: REGE “Lge, “78th-Congs24- ma 


SSB... -(Noy,, /24,: 1944).; 3.90. Cong. ‘Reo, 8459.: (Novy.. 2T,. 1944 statement of, Congressman 


Peterson, of. Florida). ; a 78. Cons. Ree, PBOT . Alay. 24, 88%. statement, ‘of: . Congressman , gh | 


‘Willford of Florida). 
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“Accordingly, it is. my opinion that, aiden the statutes. relating to” 7 oa 


Se Everglades. National Park, the. Secretary of the Interior is not 
-_ authorized to condemn lands for the park, even though. donated funds 
- are available to pay condemnation awards.* = = 
9, The second question..is. whether. the. ‘Secretary of. the Interior 
can enlarge. the. Everglades National Park by the addition to it of 
lands which are outside the present, park boundaries but are within» 
the exterior limits of the area of 2 000 eouare miles mentioned in the 
statutes relating to the park. | | 
Pursuant to the act of March . t, 1929 (45 ‘Stat. 1443), dcens 
the Secretary of the Interior to report to Congress on the desirability 
and practicability of establishing. a national park in the Everglades 
- of Dade, Monroe,: and. Collier Counties, Florida, Secretary Wilbur 


“a “recommended tothe Congress, i in his report of December 8, 1930 (H. 


Doc. 654, Fst Cong., 3d sess.), the establishment. of such a park within = 


- ; an area of. approximately 2,000 square miles, as s outlined on. a a Map: ye 
= ‘ attached tohisreport. 9. 


The Congress thereafter provided i in ihe ‘set of May § 30, 1934, for 


ran the establishment of the park. ‘Section 1 of that act declared: 
| That when title to all the. Jands within boundaries. to be determined by — — 


7 Secretary of the Interior within the area of approximately two thousand square : 


~~ miles in the region of the Hverglades of Dade, Monroe, and. Collier Countiés, in — 


the State of. Florida, recommended by said Secretary, in. his: report. to Congress 


. of December 8, 1930, pursuant to the Act-of March 1, 1929 * -* *, shall have a : 


-been vested in the United States, said lands shall be, ‘and are hereby, established, 


a e dedicated, and set: apart as a- public: park for the benefit and. Sojommeny, of a 
ae ‘people and. shall be known as. the Everglades. National | Park . ~ © * “ 


Pursuant to the 1934 act, the Seoretary of the Interior, on April 3, 7 


. - 1985, notified the Governor of Florida that— 


7 ee Fe RT have designated and will accept the area. of. two thousand square 
| miles, more or less, for general development as a national park, should the. same 


| be tendered with sufficient title. This area as outlined in- the. attached | report 


of the Secretary of the Interior dated Décember 3, 1930, * * * is more” 
definitely : delineated on the. accompanying large scale map * * ao a a 
* ; x. er : *. * : ar. ae 

It. is obvious: that in a project of. this. size and complexity some minor ad= 
justments of the boundary line will become necessary. Consequently ‘it. is 
understood that such adjustments can be made in the future upon agreement be- 
“tween the authorities of the State of Florida and the National Park Service; 
‘upon approval of the Secretary of the Interior. 

The original purpose of this park project was the perpetuation . “of. all the 
- walues of this choice area. It was apparent during. the study of these boundary 
lines that the area is none too large to accomplish that purpose. ete: 


On August. 13, 1937, the Acting Secretary. notified the Governor 


| . | of the State of Florida that he had made certain relatively minor revi- . 





-atwo bills. (. R. 3878 ‘and 8. sa5% which would hates poufensed this ‘power were 


a introduced in the 80th. Congress. Hearings were. held, but neither bill was enacted. 
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: sions in’ abe Boundary lines. of the nih ao area, ee said; Hs te i 
a result of this all-inclusive study, we are convinced that the area i 
_ indicated by the blue line on the attached map comprises the: minimum Ph, ade 


area that can be acceptable for a national park.” | fa 
For several years the requirement in the 1934 act with respect’ ‘to. 


the vesting in the United ‘States of title to “all the lands” within’ the oe 


prospective: park boundaries, as determined by the Secretary, before 
the park could be established was a major obstacle to the establish- 
ment of the park. This. difficulty was alleviated by the 1944 act. 
That statute, after referring to the 2,000- -square-mile- area. recom- 
_ mended by Secretary Wilbur and authorized in the 1934 act for the 
Everglades National Park, provided (among other things): that. the 


‘Secretary. of the Interior could ‘proceed. with the establishment, of the — | aes” 
park when “title * * * to a major ‘portion of the lands, to be © 


selected by him, within the aforesaid recommended. area, ‘shall have bag 


a been vested in the United States.” [Italics supplied. ie | ee 
| ‘Officials of the State of Florida urged the ae. after thet en- : ee, 
-_ actment of the 1944 statute, to announce the formal establishment of © = 

the park. The files of the Department indicate that in December 1944, 
shortly after. the passage « of the act of December 6, 1944, the: Secretary ae | 7 

-_ designated a “Revised. Tentative Boundary” for the: proposed park, - 
_ encompassing a minimum area of approximately 850,000 acres which . 


would be accepted immediately. for protection. pending the. clearing . 


of title, and that the State of Florida thereupon conveyed to the ~ a. 
_- United States all the lands owned by the State within the outer ' 


boundaries of the area designated by the. Secretary. 


e At the continued. insistence of State officials for the eishlistiniont 2 ; 
of the park, the Secretary on April 2, 1947, sent a telegram to the a oe 
Governor of Florida, setting. forth the eoncitione upon which a “mini- Cae 


“mum area of approximately 706 square: miles” (or. approximately Bee 


percent of the area within:the “Revised Tentative Boundary” of De- 

cember 1944) would be established by the Secretary as the Everglades 
National Park. A map showing the.706-square- -mile.area, within the 
_ Jarger area of the December 1944 “Revised Tentative Boundary,” was: 

: approved by the Secretary on April 2, 1947. The conditions pre- - 
scribed in the Secretary’s telegram were: accepted by the officials of 


the State of Florida. Accordingly, on June.20, 1947, the Secretary 


issued Order No. 9338 (12 F. R. 4189) establishing the Everglades — 
_ National Park, with boundaries as previously fixed by the: Secretary 
_ In his decision of April 2, 1947. The order recited that—_ | : 


oi Whereas, satisfactory title toa major. portion. of the lands in. the: State. of aa 


. as Florida ee: a which. were selected by. the: ‘Secretary of. ue. atgaond on. 
. April: 2, :1947,: for establishment as the perl gases National Park | “chags. | “e 
~~ been vested. in the United. States : #0 o* é 2 he: Bvergiades:1 ‘National Park is _ 
ees ts established es ae ae | 
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ait will be. ngted from the foregcing poison that the 1934 Per 1944. 


: Everglades statutes authorized the Secretary. of the Interior to déter- 
mine the prospective boundaries of the Everglades, National Park and 
~ to accept donations of Jand for the park, subj ect to the limitation’ that > 


the park could. not. extend ‘beyond the area outlined inthe Wilbur — 


ae, “report of December 83,1930. ‘The differences between the two statutes, 
as to this. particular point, were that the 1934 act made the formal — 
“establishment of the Ever glades National Park contingent upon the = 


: acquisition. of “title to all the lands” within the park boundaries, as 


‘ detérmined by. the Secretary, whereas the 1944 act relaxed’ this re- 
"quirement and permitted the Park to be officially established upon the. 
an acquisition. of “title * * * ‘toa major portion of the lands”; and - 
-that the 1944. act expressly authorized. the Secretary to accept lands 
“subject to. such reser ‘vations of oF ee, mineral Tights | as the | 
“Secretary i may approve - “3 7 oa | 


Po Se, oR Bi D. 


Thus, the Secretary of the Interior: was authorized by. law. to ‘estab- 


| lish the Everglades National Park. at any time up to December’ 6, 


; 1954.5. As of the time of the establishment of the. ‘park, the Secre- _ 


~ 


fary’s discretion. was restricted i in two respects, (a) in fixing the park 
_ boundaries. he. could not. go beyond the limits recommended i in the Wil- 
bur report; and. (b) title to a major ‘portion of the lands within the 
park boundaries fixed’by the Secretary noust have vested in the United 


States. Order No. 2338. constituted an exer cise of the discretion which 


had been conferred upon. the Secretary’ of: the Interior by law. The | 


; park, as thus officially established by the Seer etary, comprised an area 


a approximately 35. percent. as. large | as the prospective. park area el- 
- visioned in the Wilbur. report of December 3, 1930, and in the Secre- 


: tary’ S determinations of April 3, 1935, and Rue ust 13, 1937, and ap- 


a proximately 53 percent as large as the | area within the “Revised Tenta- | 
’ tive Boundary” designated ‘by’ the Secr etary. in ‘December 1944. 


The. problem, therefore, 1s whether | the: issuance ‘of Or der No. 


% ; 2338 exhausted the discretion which was vested 4 in the- Secretary of | 


the Interior by law with respect: to the’ fixing of the boundaries of | 


‘the Everglades National Park. As to this point, Edo not find in 
 ~ the 1934 or 1944. Everglades legislation any provision which, either > 
om expressly or by necessary implication, prohibits the Secretary from 

 - adjusting the, boundaries of the’ Everglades National Park subse-_ 
quent to. its official establishment. Consequently, it is my View that | 


: the power of the Secretary in ‘this. respect is similar to that of the © 
‘President with respect. to adjusting the boundaries of national monu- 


| “ments. General statutory authority has been ‘conferred: upon the — 
ae President to establish. and fix: the boundaries os national monuments. 


“8 This’ ‘time. liinitation - “was: cnhaed ‘in: the ‘provision ° of. ‘the act: .of: meichber 6, 1944, 


ee for. thé reversion-of: donated lands :-to' the grantors ‘‘in the event the park, is not. established ' 
within ten years from. the date of the approval of this Act ee at 


ee * uae ele 


i. PAB: oS Ae _EVERGLADES- NATIONAL PARK ee oP -; pe 
: | | October 29, 1948 % 


— 


“(6 U. ‘Ss. Cc 1946. edi, “see. 431.) “This statutory provision has’ ee = 


“many. years, ‘been corist ued § as vesting in the President the theidental | 
power to change ‘the boundaries of national : ‘monuments subsequent 
~to their establishment. - “(eC f. 39 Op. “Atty. ‘Gen. 185.)’ In‘the Ever-_ 
‘glades legislation, Congress conferred ' upon the Secretary of the In- 
‘terior ‘discretionary. power with respect to the establishment ‘and 
“the: fixing of the boundaries ofthe Everglades National’ Park. I be- 
lieve that this carries with it, as-a necessary incident, the authority 

_ to extend the boundaries fone park after its establishment. 
Of course, the authority to extend the park boundaries is subject 
to the limitations previously noted, i. e., (a) the boundaries of the: 
_ Everglades National Park cannot be extended by any order or series 
of orders beyond: the exterior limits of the 2,000-square-mile area 
recommended for the park in the ‘Wilbur report of Décember’ 8 
1980, and: (0) title toa. major. portion of.the lands within the: park : 
~ysiiidaries,: as extended, must have vested: in the United States as’ 


-of the time of the j issuance of an order extending the boundaries. In’. | | | 
— it may be (although it-is not. necessary to pass upon the —- 


“question. at the present: time). that this power will eucomatenly exX- > : 
Pies at the end of 10 years from December 6, 1944. _ phe: : 
You have asked a subsidiary question as ie whether the w or a “title” 


“in the statutory. requirement that “title * * * to a major por- a: 


tion. of the lands. 2 33... shall have. been vested. in ‘the Uates . 
States” necessarily 1 means a fee simple absolute. 7 : 

. Section 2 of the 1934 tye aces statute autiorizad: ie eG e- 
i “ary of the Interior “to accept — “title to the’ lands”. within 
the prospective park area. I. iidemiend that this phrase was.con-:_ 
- strued by officials of the National Park Service as authorizing only 
the acceptanice : of a fee simple: absolute conveying all rights to. the 
United States and unburdened by any sort of leasehold. interest. 
As many of the tracts’ within the 2,000-square-mile area ‘were ‘sub. . 
ject: to outstanding mineral leases, and as numerous lessees and land- 
“owners were unwilling to surrender their mineral rights to the United - 
‘States, the construction of the statutory ‘provision. as requiring: the 


acquisition by the United States of all rights in the donated lands ~ 


‘threatened to delay. the establishment of the park for many years. 
The 1944.act was designed to remove. this eae i Senay 
jzed the Secretary “to accept * * * any land: subs 
ject to such sah Ue of * * * mineral eiohte: as the Secre- 
tary may approve *°* *.” Inthe same ‘subsection it also, as we | 
~have: previously noted, authorized the official establishment of the 
“park whenever “title satisfactory to the Secretary to a major por-- 


tion of the lands —* * -* shall have been vested. in the United — 


- States. = The express authorization In the 1944. act to > accept | lands =a 
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that are e subj ade to reservations of finieral. rights ei aftacts 

the meaning of the word “title” in the same subsection of the statute. 
I conclude, therefore, that. ‘the word “title” in. the statutory re- 

“quirement that “title * * * to a major portion of the lands’ 


— %  *  * shall have been. vested jn the United States” means elther 


a fee simple absolute conveying all rights to the United States or a 
fee subject to mineral reservations approved by the Secretary of the 
7 Interior. | 7 : 
7 | Maser G. Wun, mY 
Solicitor. 


CLAIM oF ERED WOODLAND 


: Tort Claim—Bailee—Skiading on Tey Road, : 


The pailee of an automobile, who is Lego nba to the pailor for all dariaxé 

under $100 done to the vehicle during the. period of the bailment, may: prop- 
erly file a claim against the United States under the Federal Tort Claims Act 
for compensation because of damage in the amount of $69.15 to the bailed 
automobile allegedly as a result of a negligent or wrongful act or omission 
on the part of a Government employee acune:y within the eroue: of his employ- 
ment. 

Skidding on an icy street or yond does not, aS a matter of law, éstablish that 
the driver of the skidding motor vehicle was guilty: of a negligent or other- - 
wise wrongful act or omission in the operation of the vehicle: - 

A mere showing by a claimant that his automobile was damaged when a-Gov- 
ernment motor vehicle skidded on a slick, icy road and sideswiped the 
claimant’s automobile does not meet the test prescribed: by Congress for the 
making of awards under the Federal Tort Claims Act. 


T-128 2 | ee ae ) ar | - Ducemner 9, 1948. 


Fred Woodland, Gates Hotel, 6th and Figueroa Streets, Los: An- 
geles, California, filed ‘a claim spout: January 10, 1948, in chs sum of | 
$69.15 against the United States for Coripensation eee of, dam- 
age to a Chevrolet coupe resulting from a collision with a Govern-— 
-ment-owned Ford truck, Service No. I-4744, assioned to the Bureau 
of Indian Affairs and operated by Ned’ Cleveland, an employee of that 
agency. Mr. Woodland at the time of the pollasion was “driving the 


car. through” for its: owners, the- Drive- Ur-Self Company, Kanes - - 


City, and he “was responsible for all damages under $100.00” which 
might: occur to the car- vaue in transit, according to. is statement 


dated September 20, 1948. 


~The question whether the dais should be ened naee ite Fedetal-: 
Tort Claims Act (28 U.S. C., 1946 ed., sec. 921 e¢ seg.) has been sub-_ 


o | mutted to me for determination. “That act. authorizes the settlement oa 


_ eee. aa “CLAIM OF FRED WOODLAND: ae a ~~ os 


_ December 2, ‘1948 


| of: any a against te United States on account of Auge to meee ae 


- erty caused by a negligent or wrongful act or omission of an employee 


.. of the Government while acting within the scope of his employment, a. oe 


under. circumstances where the United States, if a private person, ~—— 


7 --would be liable to the claimant: for such: damage : in accordance with ie | 


< the: law of the place where the act: or-omission occurred. 


At the outset, the question ar ises as to whether a bailee of proper ty, ; : 


| ‘such. as the present claimant, may properly file a claim against the... . oe 


a ‘United States under the statute for compensation because: of damage ; Pi. 


to the property while in the bailee’s possession. The right ofa bailee 
ee to sue a third party because of damage to the bailed property haslong — 
' been recognized. The Winkfield, 71. L. J. P. 21 (Court of “Appeal, | 


1901); Albert M. Howard v. The United States, 101 Ct. Cl. g03 : 
(1944) ; United Fruit Co. v. United States, 33. FL (2d). 664 (CO. C. A. - 


. - Sth, 1929). Accordingly, I conclude that it was proper for the claim- _ 
es ant to file this claim under the Federal Tort Claims Act, in view of his 


Tegal duty to reimburse the owner for any damage which might occur’ - 


to the property during the period of the bailment. | 
_. The record before me shows that the collision occurred at. sbont 10 
i a a m. on either December 29 or 30, 1947, about 2 miles west of Navajo, — 

oe Ari izona, On. U.S. Highway 66. It was snowing and the road was: 


| i covered with ice andsnow. Both vehicles were proceeding west. The — 
claimant was accompanied by his mother and his aunt. ‘The driver : 


a of the Government vehicle was alone i in the truck. 


The record contains statements from the driver of the Government: | 


BS, vehicle and from the claimant. These statements are contradictory... 


The claimant stated in a letter dated February 11, 1948, that just. : 


oe before he reached the place of the collision, he applied his brakes: and, 


because of ‘the slippery condition of the road, the car skidded com~ 
pletely off the road. He maintained that.some minutes later, while 


: he and: his. passengers were. sitting. in the car, the Goverment truck tee 
leit the highway and- sideswiped the car. In a subsequent statement: 
“received. by this. Department on. September | 24,1948, the claimant. — 


_ stated.that both vehicles were traveling west at the time of the. col-- 


oe ision, and that he did not see the truck until it sideswiped his car. 


Tn his. report of the incident to the Department on. December 30, Rooke ¢ 
a 8, the Government, driver stated: ee a 


. ‘Private ear. passed in: face of oncoming ‘traffic and speeding wp caused his car- re os 
to skid i in. front of Government truck. | ; 


-'Phis” report shows: that, after’ thes collision, the @laimani’s car ae : 


oe headed east, that the Government truck v was headed west, and that the, a 


ae “pause ee 00 “3 
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ste amnes car was standing at: some’ distance east of tive frac, th a 


“sworn statement ee a oenuyy 80, 1948, the: Government: ns ; 


| “stated: 


= “ This is how the accident i happeried, he passed me ‘put his car ‘star te’ skidding 
_ and turned completely around: and came back-on my right side causing. a damage 
Sto my right fender, radiator gr ili and running: board ‘supports,: also: ‘damaging. the: 
| ‘right side of his. car, at the present time: It: “was. snowing ¢, the highway was. covered Pee 


with snow, about two inches of. snow. on the highway. wey 
_. Iwas driving the truck about 25 miles an ‘hour, when that hampened we 2 both | 
ent off the highway. Age oe 7 | 
; The record. shows that each vehicle was ae on. 1 its aes oad 
| ‘side, which supports the contention of the Government, driver that the | 
i. claimant’s car had turned.around prior to the collision and that the 
yehicles were facing each other when the impact. occurred. It also 
~ indicates that one vehicle, at least, was on the. wine side of the road 
at: the time of the collision. . : 
The available evidence fails to etal a the claimants damage | 
was caused by: a negligent or wrongful act or omission upon the part” 
of the operator of the ‘Government truck. Assuming that the 
¢laimant’s account of. the incident is accurate, the collision appears to _ 


| have occurred because the Government truck (which was traveling at... 


25, miles per hour, according to the Government driver) skidded ' ona 

slick, : icy road aid sideswiped the claimant’s car. ‘Skidding on an icy 
“street or road does not; as a matter of law, establish that the driver of 
the skidding motor vehicle was guilty. of a negligent or, otherwise . 
wrongful act or omission in. the operation of the vehicle. See Tente 
Ved aglowicz, 941 Ky. 720, 44S. W: (2d) 845; (1982) Linden v. Miller, 
1 Wis. 20, 177 N. W. 909. (1920). 7 
| ‘Kecordingly, the claim must be denied: pee it joan non. meat the. 
: ‘test prescribed. by Congress for the. making of. awards. under the 
F ederal 2 Ort Claims. Act. . | ) 44 a 


| Dureaceati0n” oe oe oe 


heaton, in scoordante: with: the pr ovision of fhe Federal’ Tort 
_ Claims Act and the authority delegated to me by the Secretary of the | 
“Interior (43 OFR 4.21; 13 FOR. 4694), I determine that—_ ee ge 
— (a) The damage to the property of Fred Woodland, on which this | 


clam is based, did not result from a negligent: or wrongful act or : - 


“emission of. an. employee of: ‘the United States: aber of " the 


2 Interior ; and 
shies The claim of F Fred Woodland mace tbe denied. 


| oe - Masri G. Warr, 


| 255) 7 ee MISTS ss: LEO: ZAGER ET ALS any pie te ye : 2255 
“LEO. ZAGER. ET. ALS. 


A-o5a71 ‘te. - wee . | Decided December 13, 1948 
_A-R5515, inel. | ea Dee Bites a8 ae es | ee 
Private Exchange — - Small ‘Tract. Applications - = J oshua ‘Tree National 
Monument. | maa = | | 
Where a private exchange i under section 8 of: the Taylor Gr‘ azing Act would 
permit the’ consolidation under Government; ownership of: lands within the 
Joshua Tree National-Monument; and: the interests. of potential small-tract _ 
applicants have been. taken into account. by leaving available in the vicinity 
of the selected lands a ‘substantial acreage of land suitable .for small tracts, 
- it is in the public inter est. to. reject small-tract applications. which conflict 


“with- the. exchange application and which, if approved, would disrupt the 
age orderly broceey ne: of: the consolidation of lands within. the monument. : . 


‘APPEAL FROM THE BUREAU or LAND MANAGEMENT 


Leo Zager and 44 other: persons have’ appealed from oacne of | 
ce. Director of the Bureau of Land Management which rejected 


their small-tract applications. 2 The Direstor’ s action. was taken in 


| order: to. permit the consummation: of a private. exchange applica~- 
 s tion (Los Angeles: 068308) filed by Dick Curtis, whereby the Gov- — 

‘ernment would acquire ownership of a large. area of privately owned | 

: land within the Joshua Tree National Monument. — ae 
The Joshua Tree National: Monument contains within its eacince 


3 Boundaries approximately: 135,000 acres of land owned by the Soutb- = 


ern Pacific: Railway. Coie This land consists largely of: alter- 


. nate odd-numbered sections: which the company received under Fed-. 


eral grants prior to the establishment..of the monument. These _ 
railroad lands. comiprise the bulk of. the non-Federal lands within. 
‘the monument. ‘The company also owns. many ‘thousands of acres 


of railroad-grant: land outside but near the monument. .The railroad - _ 
- desires to. dispose of its lands inthe area, both inside and outside 


‘the monument. Conversely, this ; Department desires.to consoli- - 
date under Government ownership the lands within the monument. 
Congress ‘has not. appropriated funds for .the purchase or con- » 
-demnation of the privately owned. lands, within the Joshua. Tree 
National Monument. However, the United States can acquire these 
lands by exchanging public lands outside for private lands within — 
the monument, pursuant to the authority of section: 8 of the Taylor 
Grazing: ‘Act of J une 28, 1984, as. ainend ed (8 U.S. C., 1946 ed., 


1 Together wlth 44 other appellants whose names have been omitted for purposes: of 
* brevity. - [ Bditor:] ne 

2 Biled ander ° ‘Small-Tract, Act: ‘of June. ae 1988, as amended | on UT. 8. , 1946, ed:, sec. 
aes ar rn foun ' ; : Aue 
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gee. 3152). Tn this connection, the ceipead ee to enter into: 


such exchanges because of its desire to dispose of all its landholdings: on. 


in this area. ‘Accordingly, a proposed arrangement has ‘been made. 


- whereby the railroad company would sell its land iriside' and out- 
-. side. the::monument to a. number of individuals, who. would them =. 


“enter into’ exchangés with the United States, offering the: railroad: ae : 


‘Jands within the monument in exchange “for =public : lands. which. : 


| are intermingled with the railroad lands outside the monument.. 


The Curtis exchange application is one of several exchanges de- i 
<4 signed to effectuate this arrangement. It appears that the negotia~ 
- tions with Mr. Curtis on this exchange were begun about. April 8, 


1946, and that. he filed an informal exchange application on Decswe 7 
ber. 20, 1946. . If consummated, this exchange would enable the Gov- 
ernment. to obtain. ownership of more than 18,000 acres of. privately 
owned land within the Joshua Tree National Monument. 

- All the-small-tract applications. involved in this proceeding were 

f led after the initiation of negotiations for the Curtis exchange. 
“All of them’ conflict with the ‘proposed Curtis exchange. Upon 
consideration of these conflicts,. Assistant - Secretary Davidson, on 
- May 9, 1947, authorized the rejection of all conflicting: small-tract 
poplicaticns: hich: would disrupt the. orderly processing of the land . 
exchanges for the consolidation under Government ownership of the 
lands within the monument. On May 12, 1948, Assistant Secretary 
Davidson conditionally approved the Curtis exchange by dit aeune 
the publication of notice of the proposed exchange. oe | 

The small-tract. applicants urge a wide variety of reasons in sup-. 
_ port of their contention that they should be preferred over the ex- 
- change applicant. ‘They contend (1) that the Department lacks the 
authority to allow the proposed exchange}. (2) that it is improper 
to classify. the selected lands for the exchange because Mr. Curtis 

_ intends to use the selected lands for commercial purposes or for spec- — 

_ ulative and profitable. sale, whereas Congress intended these lands to - 


| be used only for small-tract. purposes 5» (3) that the offered lands 


are not equal in value to the selected: lands; (4) that Mr. Curtis’ 
exchange application is void because he did not have a perfect: title 


a to the. offered. lands ‘at.the time when his application. was.filed; (5) 


' that some of the small-tract applicants had filed their applications 
before Mr. Curtis filed his application and therefore have a legal 
| priority over the exchange application; and (6). that the allowance 


oe of the exchange application and the rejection of. the small- -tract. | 
applications would violate the Veterans’ Preference Act. of Septem- ia 


| ber. 27, 1944, as amended (48 U. S. C.,.1946 ed:, sec. 279). | 
These contentions may be briefly answered as follows: (1) Section 
-Tofthe Taylor Grazing Act (43 U.S. C., 1946 ed., sec. 315f) grants to 


—- é the Department discretionary | authority to inset, and dispose of - 7 


255) fe ee EB, “ZAGER BUPA oi un, were Ser 
eo a oer = December 13, 1948 ee 


me en lanids. either andes the Small-Tract Act or under. the eitchange. = 


‘provisions of section. 8 of the Taylor Grazing Act; (2) the fact that 
“Mr. Curtis might, if the exchange is approved, use “thee selected lands. 
for commercial purposes or for speculative and profitable sale does 
not. necessarily. require that the lands be classified as not proper for 
exchange ;. (3). the record shows that. the Government, if the exchange _ 
is consummated, will receive from Mr::Curtis lands equal in value.to — 

the Government lands selected by him; (4) the fact that Mr. Curtis. 

‘did not have perfect title to. the offered lands at the time when his 
application was filed does not invalidate his. application. An ex- 
change under section 8 requires only that the applicant convey to the 


— United States, at the time of the consummation of the exchange, satis-. 
factory title to the offered lands; (5). none of the small-tract appli- 


ants has. acquired, merely. by. ernie of the filing of an application 

“under the Small- Tract, Act, “any legal priority. over the exchange ap- 
plicant. Until a particular area has been classified for disposal in. . 
the form of small tracts, no rights as to the area can be acquired by 


ca ssmall- tract applicants; (6) the Veterans’ Preference Act, which grants 


to veterans of World War II certain preferences. in. applying for - 7 


homestead and desert-land entries and for small tracts, is not ap-— 


ae ‘plicable until particular public lands. have. been. classified. by the. De-. -_ 


ae partment for disposal under the homestead laws, the Desert-Land Act, | -_ 


7 or the Small-Tract Act, as the case may be. . Here, the land sought be 


iby the appellants for small tract purposes and by Mr. Curtis have not — = 


been. classified for disposal as small tracts. ‘Hence, no veterans’ pref: | 
erence can attach to the lands in favor. of small-tract applicants. © 


Much of the public land in the area where Mr. Curtis made. his | : 
selection appears to be generally suitable for small-tract purposes. — 


Accordingly, the: development of such, land under the Small-Tract. . 
Act would normally be in the public-interest. The filing of applica- 
tions under that act. by a large‘number of individuals for small tracts. 
indicates that there is considerable interest in the development of — 
‘small-tract, sites,on. the public domain.in this.general.area, However, 
- there is a conflicting public interest in the utilization, of these public 
lands for exchange purposes in order. to eliminate private ownership 
of lands within the Joshua Tree National Monument, and thus con- 
_ solidate the Federal holdings within the monument and promote: the 
effective administration. and protection. of the monument. ~ - 
_It appears that there are large areas of public land in this general 


area which are. not.involved in the present and other proposed ex- — 


changes and which would be suitable for small-tract utilization. - The | 
record in this. exchange. also indicates that the interests of potential : 


‘ small-tract applicants have been taken into account by leaving avail-. 


- able a substantial saga of suitable small- tract lands in the vicinity a 
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of the soloeied lands. Thus, the disadvantage that: i Js inherent i in vihiey 
7 proposed. exchange. of the possible blocking under one person's control” 
of too largé an: area of public land will be: minimized: © 9: 
In the light of the ‘important public interest: in’ the consolidation: ; 
| under Federal ownership of lands within'the Joshua Tree National” 
‘Monument, and. the fact that adjustments have been made and will: 
continue to be made to achieve an. optimum balance between the in-_ 
 terests of exchange applicants, on the one hand, and of the numerous: ~ 
E small- tract applicants, on the other hand, I conclude that it. would be 


a ee more in the ‘public interest to consummate the Curtis exchange than > 


to approve all these small-tract applications and thereby. ed the. 
consummation of the exchange. : 
"Bach proceeding which involves a controversy between small ee | 
ere applicants, on the one hand, and an exchange applicant, on the other’ 
hand, over an area of public. land, is apt to involve factors which are’ 
‘different from the factors involved in other controversies between 


= these classes of applicants. Each case of this sort. must. be decided. . 
on the basis of its own facts. Consequently, the decision in the present, Ae 


procéeding does not provide a precedent. for the future determination. a 
of cases in which different factors require consideration. = 
= Therefore, pursuant to the authority delegated to the Solicitor by - 
the ‘Secretary of the Interior (48 CFR 4.23; 12 F. R. 8423), the de- 
cisions of: the Director of the Bureau of Land Management: are’ a 


| affirmed. 


/Masmx 6. Ware, 
— Solicitor. - 
_ 3 _ STANOLIND Or. AND ) GAS COMPANY 
7 525016 - 7 2 | | Decided December 16, 1948 


oi and Gas Unit Agreement—Enlargement of Paxtioipating Area—Elle _ 
_ Basin. Unit, Wyoming. : | | | 
“Where an oil and gas: unit agreement specifies that the effective date of the: 
: - enlargement: ‘Of: a ‘participating’ area’ shall’. ‘be: ‘eomputed. ‘from: the time: 
sc \; that “the well’: which demonstrates ‘the. propriety of. the: enlargement is’ 
_ _. “eompleted”. by . being. “equipped and successfully | tested for. production,”, 
..) the. time when merely. core and. drill. stem tests are completed is not to be. 
“ regar ded as s such an effective date of enlargement. : Se 


a pee oe 7 “APPEAL FROM THE, GEOLOGICAL SURVEY, | 


Phe: ‘Stanolind Oi ahd Gas ‘Conipany, ‘a ‘ds "the Opériitor fo the’ 
Blk Basin ‘Unit’ in’ “Park County,’ ‘Wyoriing, has appealed’ from'‘a’ 
decision’ of May" 5, 1948. by the’ Acting ‘Director’ of the’ ‘Geological’ 
Survey! In n that decision the Acting Ditector “ruled: that t the ae 


5B 


chee. 
caer 
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| ee of F the p Haaban Varden Participating ‘Ares’ of. ae Elk Basin. | 
Unit as of January-1, 1948, to cover an additional 50 acres of unitized : 


: - land “is: regarded: as premature and. inappropriate.” yeas oe 
+» The quéstion: involved. is whether.the fixing of. the factive, dng i 


re ee the enlargement of the participating. area. complies. with. section os 


16 D of the unit agreement. . Section 16 D provides as. follows: 


" The effective date of any such enlar gemient shall pe. the first day. of: the month; ae 


7 next: following. the month in: which: the well is completed which demonstr ates >’ 


the propriety of the enlargement, and. any unitized. Substances theretofore = 


produced from such well shall be. allocated. to the lease on. which. the well is. 


drilled... A. well shall be deemed completed. when. equipped and successfully, oe 


tested for pr eduction, all. of which shall be done diligently. 


‘The facts are asserted by the appellant to be. as. follows: “Sometime. | 


in December 1947, the Carter Oil Company, a Working Interest 


Owner i in the Elk Cae Unit, ‘drilled the Johnson-Watson. well No. 
8 to the base of the Tensleep sand: outside the boundary of the 
Embar- Tensleep Participating . Area.. Although. core and drill stem 
tests of the Tensleep. sands. during the drilling period showed this. 
formation to be oil- saturated and. water- Tree, the well was not im-— 
mediately completed. and equipped for production. - Instead, ‘drilling 
was continued into the deeper Madison formation to test its produc- | 
tive possibilities. When drill stem tests at the AG 115-7, 238 feet. ines 
terval indicated the. Madison. formation to be nonproductive at that 
location, the well was plugged back to. 6,152 feet in the Tensleep’ i 
formation. “After swabbing tests. through, tubing early in March _ 
1948 resulted in the orery of 90 barrels of oil in 16 hours, the well 


was designated as. a. “pumping: well” on “March 4. (1948. Surface 
_ pumping installation, was completed at a: later time. (the date when 


such equipment was. installed is not stated in the appeal nor does at 
appear anywhere in ‘the record) ; 393 barrels of ‘oil were produced — 
during March and 3 451 barrels of oil during April.. On December _ 
16, 1947, the Embar-Tensleep - Operating ‘Committee? “recognized 
tie: test. of the Embar-Tensleep: as made. by. the Carter Oil Company 7 


 inits. J ohnson- Watson well No. 8 a8 conclusive of’ commercial produc’ 
— tion, and that the well be given 50 acres * * * effective as of ~~ 
January 1, 1948, and-the Operator is instructed to. file an enlarge- 


ment of the Embar- -Tensleep Participating Area with the United’ — 
_. States Geological Survey.” Pursuant: to this direction of the. Op- 
erating os, Stanolind executed: the: oP) ea 7 


ts a 
arr aes 


. 1'The Bmbar-Tensleep Participating. area ‘eonsists of. seorteiti, jaca deseribed:. in ce 


| _ unit agreement, which. covers the formations. below the top of the Sundance” ‘formation, 


anid applies: ‘to’ thé sands below. the: FOP of. the Ember: formation. and: above ‘the ene OES the 


Tensleep formation. : a 
- 27his committee coneinia of opr cuiadve. of Working Interest, Owners and, was set 


7. up “under secur i of the unit agreement. 
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: - on February. 5, 1948, and filed them with, a | request for approval ot: i 
the enlargement.» oy 7 
_ Stanolind adinits that the well was not t ooasileiadl mie upon ue | 


a's ing the base of the Tensleep sands or at any time before January 1, 
1948, and that such completion was postponed. until after drilling ioe _ 
~ the deeper Madison formation provided a test of its oil possibilities, 
‘It is said: that economic ‘considerations :and the desire to test.the 


4 capabilities of the Madison formation in that area dictated the con- 


~ tinuance of drilling to the Madison formation. Stanolind also states s 
that the tests of the well in the Tensleep formation “conclusively de-. 
termined this well to be capable of commercial production without the 
necessity of waiting to determine this fact after the well had been — 


completed and equipped.” - ‘Hence, Stanolind contends that there has — 
_ been compliance with the purpose of section 16 D, i. e., to insure that 
a drilling well outside of the Participating Area. would not serve to. 


enlarge the Participating Area until it was definitely determined oo 


commercl ially productive. 

The difficulty with Stanolind’s contention lies in the clear and 
unequivocal language of section 16 D.. That section fixes the effective 
date of the enlargement as the first day of the month next following 


the month “in which the well is completed which demonstrates the 


propriety of the enlargement.” Moreover, 1t goes on .to provide 
specifically that “A well shall be deemed completed when equipped — 
and successfully tested for production.” It is obvious that the core 
and drill stem tests of the Tensleep formation did not fulfill the re- | 
-.. quirements of section 16 D. . Until the well: was “equipped and suc- 
cessfully tested for production,” it was not a “completed” well “which 
demonstrates the propriety of the enlargement. * “On the basis of 
the clear language of the contract, it is plain that the effective date | 
of an otherwise proper enlargement could not be fixed at a date earlier: . 
than such a completion. 

Therefore, the decision of the Keting Ditector of the Geological 
Sineey that the enlargement of the Participating Area as of Janu- 
ary 1, 1948, 1s. “premature”; is affirmed, | | 

| , GQ Grrarp Daten 
_ Assistant Secretary. 


“Om AND GAS LEASE 


oil and Gas Tsceed Tarition. ae of J uly 29, 1942, : as s Amended—Mineral | 7 
- Leasing, Act—Production i in Paying Quantities. a ee 


ON ominal. production: of. gas, under an oil and gas: eae issued pursuant to. fhe ea aa 


ue Mineral Leasing Act, as. amended, is HOt sufficient to extend the lease beyond _ 
. its primary term. a _ 


: 260] te a -" OIL AND GAS LEASE § - ‘es | : 6261 CC 
ee | | December 20, 1948 oe Bs 
ection: 1 of ae act of : July 29, 1942, as amended. (56 Stat. 726, 5T Stat. 608, : 


58 Stat. 755, 59 Stat. 587), extended until December 31, 1946, an oil and gas 2 a 
lease: on which a discovery of gas had been made insofar as the lease covered. ; 
lands which: were; onthe expiration of the primary term of the lease, within ; ae a 


the known geologic: structure of a ‘producing oil_or gas field. 


A leaseholder who made timely application for a new lease under section 1 oe 


- of the act of July 29, 1942, is entitled to. have his application acted UnODs 
M-35048 ‘tases OS eS Dromner 20, 1948. 


To TEER ee ee 


~This— responds to Assistant ee Davidson S pore that c _. 


eee an opinion. regarding an oil and gas lease that was issued oe ; 
Fred Ww. Stebbins. (Las Cruces 029012). teas 


The Stebbins lease was. issued as of ve anuary I, 1940, ae ‘to a ae = 
the Mineral Leasing Act of February 25, 1920, as amended by the act 
of August 21, 1935 (41 Stat. 437;49 Stat. 674). 1 ‘Tt covered 2,544.15 . 


acres of land, none of which was within the known geological struc- _ ; 


ture of any ioc oil or gas field. Section 1 of the lease and = ] 
- section 17 of the 1920. act,-as:amended: in: 1935, both provided that the. te he, AS 
term of the lease should be 5 years and “so long thereafter as. oil or 


_ gas is produced in paying. quantities.” | 


On August 23, 1944, the Geological Survey benorna io the xia aS 


ea: Office. that a valuable deposit: of gas had been discovered on 
or about July. 8, 1944, in the SW14SW1, sec. 29, T. 20S., R. 29 EB, 
N.M. P.M. New. ‘Mexico, which was included. waa dhe Seebbing i & 
Tease, and tliat the geological limits: of the field discovered by the 
well drilled on this tract were indeterminate at that time. . : _ 
On December 92, 1944,-prior to the expiration of the 5-year term of : 


the: Jease,:Mr. Stebbins, the lessee; ‘reported: to-the Department the fe ao 
- discovery of gas by means of the well located on the SW1,4SW1, of 


sec. 29, and he made an application under section 1 of the act of J uly 


29, 1042, as amended. (56 Stat. 726, 57 Stat. 608, 58 Stat: 755), fora 
new preference-right lease on'the ite acreage covered by theexisting 
3 lease, 5 in the event that the Department should rule that the gas well 


was not a valuable discovery. No action appears to have been taken 
on this preference- right application. However, on January 31, 1945, : 


“the Commissioner of the General Land Office,’ in a decision requiring S 
an additional ~~ with soe to oe ns covering Site 


the lease, stated : 


a *  * - Because of a valuable discovery on or about J ais 8, 1944, of natural = - : 
; giis in a well drilled on the side ee sec. 28, a mk 8. R. 29 E., embraced in if 


: “A The ‘current provisions. of the act. are found in 30 U. §S. C.. 1946. ed., sec. 181 se seq. aus 
J Bifective July 16, 1946, the General Land Office and the Grazing Service were abolished 


poe and their functions were transferred to the Bureau of Land Manhageinenit, Dy Reorganiza-— 


tion Plan n No. 3 of 1946 (11 FR. 7875, 7876 ; 7776). 
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: this. lease, the life of the lease. is pean beyond its initial Syear ‘term for SO - 


— long as oil. or gas is found in paying quantities. - 


| “Drilling operations. on a second well ihe the area of the Stebbins 
lease, this one being located 3 in the SE14,SE1, sec. 30, were commenced — 

on December 16, 1944, w ‘hich was within the 5-year term: of the lease. 
_. That well was completed on n February 1 13, Bea after the: ae ation of 

the 5-year term. 6 
‘The known geological structure of the Scanian field was denned: on: 
February 7, 1946, and, of the lands included in this ee a it - embraces _ 
7 only the Swi, sec. 29 ie the SEY, sec. 30. nb ee 

Itis understood that, except for some gas from the first wall thats was 
used in the drilling’ ot the second. well, both wells have been shut in 
since completion, pending the establishment of a market. ‘Rental at 
the rate of $1 as acre has been: charged commencing on J ae 1, 
1945. | 

On Decernbai on, i948, ‘the drilling: Siiarator : paquléhted: reliét frown 
‘the: producing. requirements, of the’ lease, stating: that he had been 
unable: to market the gas for lack of a mae On April 1, 1946, ‘the | 
‘lessee requested that: the anriual rental be: reduced ‘from gy per: acre 
per year to-25 cents’ per-acre per year. Jn support of his request, he 
stated that there was no market for the’ gas ‘dué.to its low B. t. u. con- 
tent, and that thie rock: pressure of the gas ‘wells i is not: ‘sufficient to get 
the. gas. into: pipe lines’ for’ distribution even if there: were a: demand 
for the: gas: *On_ December: 23; 1947, the: operator: likewise: requested — 


: “that: the rental under. the lease be redvicsd from'$1 per’acre to 25 cents | 


per acre per year and that the: relief be granted as of April a 1946. No 
action has been taken - on any of the eae from the lessee or the 
= Opeetor for production or rental relief: Ms 

~ Section 1: of the-1942 act, under which te lessee applied o on: : Deer 
ber 22; 1944, for a new preference- -right lease, provided: | SeanTS 


~ That upon ine. expir ation of the five-year term, of any noncompetitive oil ‘and 
gas lease issued: ‘pursuant ‘to ‘the: provisions of the ‘Act of: ‘August 21;- 1985 (49° 
| ‘Stat. 674); amending the Act of February. 25, (1920, ‘and. maintained in: accordance 
with . ‘the applicable - statutory: requirements . and . regulations, the. record title, 
| holder shall be entitled. toa. preference right over. others to a, new lease for the | 
| same land pursuant to. the provisions of Section yy of the Act of. February 25, 
1920, as amended, and under such’ ‘pulés: and regulations as are ‘then: ‘in for ce, ie | 
he ‘shall ‘file an application: therefor within’ ninety’‘days prior‘ to ‘the date: ‘of 
‘the expiration. of the: lease.” : The preference right herein eranted shall. mot: apply © 
to lands which on. the date of the expiration of a lease are within the. ow 
a geologic structure of a pr oducing oil or gas field. | . 


- ‘The act.of December. 29, 1943. (87 ‘Stat. 608), cea ded section 1 of the 
1949 act ‘by adding thereto the following sentence : EE Scena 


, The, term: of aiiy. five-year. lease expir ing. prior. to December ‘31, “yo44, ‘fhaintainea 
in: aceordance: with-. the: applicable, statutory. requirements¢ and. | regulations 8 and | 


Hier | eereke oe 
. pa a : ois i 


anne (cis ae oan roe OIL “END” GAS’ LE ABE as ee gowns 268 
ah & Pe. December 20, 1948. | ah x 7 


~ 


tor aphich: no pr ater ence. e right to a new. r lease is s granted by this section, is s hereby 


“ch extended to December 81, 1944, 


| "The final sentence of the section, as. aided in 1943, was: saneaded. by | 

‘the acts of. September 27, 1944. (58 Stat. 755), and Noveniber 30, 1945. 

(59 Stat. 587). ~The. final amendment. extended to December 31, 1946, 

_ leases expiring prior. to that date. Section 1 of the 1942 act was 
repealed by section 14 of. the act of August. 8, 1946 (60 Stat. 950, = | 

‘la EAP first question t to. be considered i 18 hether pon 

7 of the primary term of the lease‘on December 31, 1944, ot or gas. was 

being: “produced 1 in- paying quantities. %: Tf'so, chen by reason of ‘the 

provisions of the lease and of section 17 of the 1920 ‘act, as amended, the 

lease was continued i in force after December 81, 1944, ‘for whatever 7 


“period of time the production of. oil or gas in paying quantities might _ 


-continue,. and section 1 of. the 1942 act, as. amended, was. inapplicable 
to this lease during. such continuance, inasmuch as section 1s was only 
| applicable upon the expiration | ot oil and gas leases. | :: 
It appears that the. only production from the leased lands derag the 7: 


te 6- month period. between. discovery and December’ 31, 1944, the end of 


ee | quoted. phrase obviously refers to actual, not potential, production. 


the. primary. 5- -year term of the lease, was the. gas on the first well 3 


: ‘that was used for the drilling ofa second well on the same lands. . ‘Tt — 


was estimated. that this gas amounted to. one million, cubic feet, and ; 
that it-was worth about $50. | 


‘The courts have defined ‘ paying quantities” as San quantity of oil: oo” 


: or gas as. will pay a. profit to the. lessee over and aboys the. cost of . 
| ‘operating the well : or wells and of marketing the product. . Benedum- . 


frees. Oil Co. v. Davis, 107 F. (2d) 981, cext.. dented 310 U. Ss. 634 _ 


| He 1940) ; ‘Summers, Oil and Gas | (perm. od. J sec. 806. A mere sem- — 
 ‘blance. of production is not. enough. | Kyle v. - Wadley, 24 F, ‘Supp. i; 
| 884, 887 (1938). eboar | | 
- The amount. of, gas produced under the Stabbing lease before ‘Dedane 
| ber 81,1944, _Was.so nominal, and its. use. Was of. such. a nature, that it — 
| cannot. be. ‘regar ded | as Production, in i paying auantities as ‘that term 
has been defined by thecourts. 7 | 
y ‘dueing gas | - ‘the end of the | primary term did not tify the require : 
‘ ment that there must, he production. of oil’ or. gas “ ‘In. paying, quantities” 
“in order to exterid that term: (Seé letter from Acting Secretary 
| ‘Chapman, to Neil, F, Stull,.Esq., dated N ovember 7 7, 1946, relative to the | 


“Stanolind ‘Oil and: Gas Co.. leases, Cheyenne 039725, 07 1513.) The nae 


ergs 8 


The letter. of. Assistant Secretary: Chapman to. Peter Q.. N ‘yee, ‘Esq,, . 


‘dated December &, 1944, relative to the McLaughlin. leases, Denver _ “f 


| B26 TB. { 044860, is. not to the. SORA There, the. lessee. had | asked | 
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7 whether the lease would be extended Tena ho primary term if, 


during the term; it should be established’ that the well then being drilled oe 


was capable of producing oil or gas in paying quantities but, due to. | 
further test drilling in the lower portions of the productive horizon, 
there should be no actual production at the end of the ey term. 

In response, the Assistant Secretary said, in part: | 


If the operator has established. production on the lease in paying heli hes ey 


prior to December B81, 1944, and, in the interest of good. engineering practices, - 
desires to carry on additional testing in the “Weber formation, ‘the Department. | . 
- Will offer no objections, provided that additional testing is diligently prosecuted.. wa 
If, after such testing, it is determined that the: well is then: incapable-of- produc- | 
tion in any part of the Weber formation the lease shall be deemed to expire in 

accordance with applicable law. Production must be adequately demonstrated. to- 
exist in paying quantities under such conditions as the supervisor of: oil and gas . 
operations determines. necessary on Or prior. to December 31, 1944. . 


In effect, this was merely a decision that, in the event production of 
oil or gas in paying quantities were to be established prior to the end. _ 


Pe of the primary term, the Department: would consent to a cessation of — 


production while. the. test: was ‘being :-made. ‘The statement in the 


McLaughlin case is not controlling in the present case, because there . 4 


- Was hever any production of oil or gas in paying quantities under the’ 
| Stebbins lease prior to the expiration of the primary term of the lease, 
Tt follows that, unless the term of the Stebbins lease was extended by 
section 1 of the 1942 act, as. amended, it ended on December 81, 1944. 
a The next question to be determined, therefore, is whether the — 


2 term of the Stebbins. Jease 1 was extended by. section. i of the 1942 act, 
ag amended... a as 

The first sentence of that déotion in. substance, prante' bos any iieldas’ oe 

| ofa noncompetitive oi] and gas lease in effect during the period between — 


July: 29-1942, and. ‘Atipust: 8, 1946 (the date on which the section was 
, repealed), an option to assert a. preference right over ‘other persons : 


- toa new lease covering the same land. This preference right was not. 
applicable, however, “to lands. which on the date of the expiration ofa 


_ lease are within the known geologic structure of a producing oil or gas: | 


field”’ As to lands in the latter - category, the term of any 5-year : : 


3 noncompetitive. lease expiring prior to ‘December 31, 1946, was auto- — 
matically extended by the last sentence of section 1, as amended, to. . 


= December 31, 1946, ‘if ‘es lease v was in good standing | on 1 the expiration _ 


date. 7 
“Under the lai iandaige of section 1 of: the 1949. act, as. : acendsd: : 
the Stebbins lease, insofar as it covered lands which were, on Decem- - 


ber 81, 1944 (the. aa of the expiration of the primary term of the — 


% lease) ; “within the known geologic structure of a producing oil or r gas 
field, was automatically extended to December 31,1946. a 
The p egslatine aaa of the several amendients to section i of oS 


: = December 20, 1948 


: the: 1949, ‘act: : Fadia that ‘ihe purpose - of ie: fae the tos - 


matic extension of noncompetitive. leases with respect to lands which ; 


awere, on the expiration. dates of such. leases, “within the known. geo- 
. logic structure of a producing oil, or gas: field”® was to protect the 
holders of. noncompetitive: leases whose leased lands had been: found, 
by virtue of explorations conducted. on nearby lands, to contain pro- To 


as ducing structures, and who had been. unable, because. of. the shortage oe 


of drilling equipment:or other. wartime. conditions, to bring their lands oe % 
into preduction.as. of. the, expiration. dates of their respective leases. 
- The Stebbins case is outside, that. category, because. a well capable Of 4555: 


2 producing gas was in existence on the leased lands. at. the end of 


s the primary term of the lease. ‘However, the language used by: Con- 


- gress did.not limit the benefits of such automatic extensions to lease. — 
holders who had been unable because of wartime conditions to drill 


| ) : ~-wells in order to tap deposits found to underlie their leased. lands: In- ss 
stead, Congress used broad language extending to December 31, 1946, . “ —- 
| all noncompetitive 5-year leases (if in good standing)-on ands ‘which we eS 
- onthe date of the expiration of a lease:are within the known geologic Dad oO 
structure of a pr oducing oil or gas: “field,” thus clearly including that 


3 ‘part of the Stebbitis lease: covering lands ‘within the known geologic 
~ structure of” the Scanlon gas field as of December 31, 1944, notwith- 


" standing the fact that the field was’ discovered. by. wiréus- ee, opera- 
_ tions conducted under the Stebbins lease and the failure-to market gas 


from.the leased Jands was due to a voluntary choicé. As giving effect 


_ to the plain language of section 1 of the 1942 act, as amended, inthis ae - 
respect would not. produce. an absurd or. patently. unjust restilt, there 


oo is no basis for departing. from the plain. language of the. statute be- | 


- cause the legislative history. indicates that ‘the congressional: purpose © - 


- in enacting | the part of: the section. covering, a extensions was | 
less broad than the language actually used. 8 . 
'. With regard to that part.of the total area ‘cavered by the Stebbins 


. 7, lease. which ‘was not ‘ “within. the ‘known geologic structure,of : a. pro- efuse 
7 ducing oil or gas field” on December 31, 1944; the: leaseholder wasen- 


a titled, under the first sentence of section’ 1 of the 1942'act;.to obtain a me 


new lease upon. filing “ an application therefor within ninety: days prior 


4 to the date. of the expiration of the lease.” A timely application for 


anew lease was made by the: lessee. on December 22,1944. The failure | 


: of the. Department. to. act. upon. the application. cannot deprive the oe ‘ 


applicant of. a legal right granted by, statute. , Consequently, anew | 


| lee. should now be issued retroactively, with, the approval of the oe 


3 See letter dated Déconiber 9, 1948, from tila ‘Department ‘to. Hon. Carl A. Hatch, ‘@uair: a 


- many: Committee on Publie ‘Lands.and. Surveys, United States..Senate, on: S. 1576, 78th 
_ Cong. 3. H.. Rept. .949, 78th Cong. ; 9. S. gee 1085, 78th ‘Cong. 5 ‘S. begs 671, 79th. ones 7 
HB. Rept 1187, 79th r Cong. a: Sh es . 
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a: Secretary, i the lessee as se Ja anuary 1, ‘1945, under the first aioe 


of section 1 of the 1942 act, covering. ‘those: Jands‘under the. original 


lease which were not, as Of December 31, 1944, “within the known. 
geologic structure’ of’ a producing oil or gas: field.” ” Although, as 
previously indicated, section 1 of the 1942 act has been repealed. in the 
meantime by section 14 of the-act of August 8, 1946, a saving clause in 
‘section 15 of the latter act preserved niga which had theretofore ac- 
_ crued under section 1 of the 1942 act. at. —_ : bie, 
- The Department should also consider the feanents onan Hats been at 
filed for relief fromthe production. and ‘rental. requirements of the 
lease, insofar as those requests relate to that: portion of the lease which 
was extended to December 31, 1946. oP Sh sy 
| Mastin & Ware, 
Solicitor. : 


| , DAVID B. MORGAN, 
ASSIGNEE OF SOLDIERS’ ADDITIONAL HOMESTRAD. RIGHTS | 


A-24551 .- Decided December 24, 1948 
Soldiers’ Additional Homestead Rights—Nature of—Land Subject to. 


A soldier’s additional homestead right under. section 2306, Revised Statutes, | 
is a property right and is subject to assignment. ~ 

Only such lands as are available for an original homestead entry under sec- 
‘tion 2304, Revised Statutes, may be made the subject of a soldier’ s addi- 
tional homestead entry under section 2306, Revised Statutes. 

Land must be “subject to entry under the homestead laws of the United States” 
before it can.be successfully sought under section 2306, Revised Statutes. 
Land subject to homestead entry includes land presently tillable and land: 
which can be rendered suitable in a broad sense for some farming use, but 
not land which is unsuitable for an agricultural use. 

Land must be “unappropriated” ‘if it is to.be obtained under Section 2306, 
Revised Statutes. 

re the public lands in Arizona have aneea withdrawn, reserved, and appropri- 

.: ated to the uses of the Taylor Grazing Act and of the Executive orders des- 

| ignated in section 7 of that act, no such land is subject to-entry in satis- 
faction’ of soldiers’ additional homestead rights until it has been classified — 
under section 7. as: suitable, and Imade. available, for. disposal under the 


Homeeeee laws. 
APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


| David B. ‘Morgan, assignee of certain soldiers’ additional home: 
| tesa rights formerly held by John Hickman, Austin Ritter, David H. 

_ Miles, and: Martin Toohey, Civil War veterans, has appealed from a_ 

decision of the Acting Director of the Bureau oe Land Management 

rejecting the soldiers? additional homestead application submitted by 

- Mr. Morgan for 160 acres of land described as “the. ee sec. 2, a 


6S, R.6E, G&S. R.M., Arizona. 


266] Ba DAVID! BY “MORGAN, ASSIGNEE: a = gs DBF 
7 — | _ December 24 , 1948 a pos a 


7 “With ae “application, Mr. Mor gan filed. a nonmineral, affidavit i in | 
which he stated— 


ea, That said land is essentially nonminer al. land, and that. ihe applica- 


tion therefor is not made for the purpose of fraudulently obtaining title to” ae 


. mineral. land, ‘but with the object: of. securing said Jand for agricultural pur: a 
poses *. mF, . | : 


~~ Mr. Morgan ‘alee filed with’ die Hse dice a oeiten. eet by : 
John D. Singh, his apparent principal, for classification. of this land’ 


as subject to-entry under section 7 of the Taylor Grazing Act, as — 


~ amended (43 U.S. C., 1946 ed., sec. 815£), for the purpose of satisfying. | 
~ soldiers’ additional homestead rights.. ‘This pee ene amone se 
other things— os , , - se 


ok * a that said ealecicd land. is more vaiuanle or - suitable for ‘the produe- a? 


tion of. agricultural crops than for the production of native grasses and. forage 

~ planis; * * * and the said selected land is proper for acquisition in satis- 
ee of the . outstanding soldier” S. additional homestead rights as "her ein 
‘used — ae ae : : cd 


| ; Mr. Singh described the land as oe in \ character. and as more or = 


-.. Jess level, with a spare, spotty cover of mesquite, water grass, chemise - 
brush, and sage brush, inadequate for forage. He said that, although 


| ‘the tract had been entered several times in the past, no serious. attempt. | 
had ever been made to reclaim it, but that’ he: wishes to cultivate it in — 
connection with his adjacent holdings. which, under ir rigation, have _ 


‘been producing cotton, alfalfa, and barley for several years. In par- _ 
| ticular, according to Mr. Singh, he wishes to plant it to barley during | 
the period from September 20 to March 15, because in that period he 
can irrigate the tract from a well which would otherwise be idle at 


that time. He asserted that, in. addition, certain waste water could 
, be utilized for the irrigation of the tract involved in the application. — 


‘The Acting Director found that the Jand sought in the Morgan - 


. application lies in the Casa Grande Valley ; that the soils of the tract | 
“are among the inferior soils of the region and are relatively unfavor- 
able for agriculture ; that in this valley the area of good soils suitable 
- for cultivation far exceeds the area that can be irrigated by the limited 
; quantity of under ground. water. at present: available; and that. such 
“water as is available should'be utilized on the good ave than on the. 


- “poor. soils. Furthermore, the Acting Director found that the use of are 


water from the well mentioned by Mr. Singh, in quantities sufficient — . 


to irrigate this tract, would. tend to increase the drawdown of the well 


_,..!and to.lower the water level in the surrounding area to such a degree | 


as to jeopardize the water supply for, the ‘better. agricultural lands 


| already. 1 under irrigation... ~The. Acting Director concluded, ‘therefore, | _ 
that the tract was not. proper for acquisition i m. a satisfaction of soldiers’ a 
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: ‘ndditionel homestand rights or for any other a of diepoal and 
denied the petition for the classification of the tract for t the purposes 
stated, 
In his brief on appeal, the Orne pal aginie made. by: Mr. Morgan 
“amount, in substance, to the contention that the Department. must, as 
a matter of law, approve the application and cannot reject it on the © 
ground that the tract applied for in satisfaction of the soldiers’ addi- : 
Z tional homestead. rights is unsuitable for agriculture... | eS 
~The soldiers’ additional homestead rights: ‘eeeleed: in- ine ae 
_ ceeding: are:asserted. uncer section. 2806 of the Revised Statutes, which - 
provides that— | EE Son | | oe 
| ‘Every person entitled, aes ‘the provisions of section twenty-three Aundeed 
_ and four, to enter a homestead who may have heretofore entered, under the — 
homestead laws, a. quantity of. land less than one hundred and sixty acres, shall . 
be permitted to- enter so much land as, when added te the quantity previously 
entered, shall not exceed one hundred and sixty acres.” 

Section 2304 of the Revised Statutes, to which Eye is made 
in section 2306, provided at the time of the enactment of the latter 
section that | any. veteran of the Army, Navy, or Marine Corps, who 
had served for 90 days. during the Civil War, who had been honorably 
discharged, and who. had. remained loyal to the Government, should 
“be entitled to enter upon and receive patents for a quantity of public 
lands: not exceeding one. hundred and. sixty acres, or one quarter- 
section, to be taken in compact form, according to legal subdivisions, 

; including the alternate reserved sections of public. lands. along the 
line of any railroad or other public work, not otherwise reserved or 
appropriated, and other lands subject to. entry under the homestead 
laws of the United States,” the lands to be nonmineral? __ 

‘It has been. settled since 1896 that a soldier’ Ss additional homestead sie 
 vight under section 2306 of the Revised Statutes 3 1s.a valuable. property | 
right, subject. to barter, sale, and assignment.’ _ Since 1925 it has 
been settled that this right is subject to. distribution and-devise.t No 
- settlement or cultivation ° was made a condition precedent. to the. entry 
of the additional land, the rl ight being “an unfettered, gift in the nature 
of compensation for past. services,” that is, “services he had already 
rendered as a soldier in suppressing the Rebellion, and as a-farmer — 


in establishing his home upon, cultivating, and. occupying that portion. 


| of the pubes domain he had already entered. as his homestead,’ 6 the 5 6 


1 This séction: was a. reenactment of section 2 of the act of June 8, 1872 (17 Stat. 238), os: : 


“as amended -by the act of March 3, 1873 (17-Stat. 605).. “The word “heretofore” originally 
meant: “prior to. June 8, 1872,” but it should now be construed.to mean “prior to June 22. %. 
1874,” the date of the enactment of the Revised Statutes. ‘The + provisions of. the Becton : 
are now-set out in 43° U. 8; C., 1946 ed., see. 274, 
at This section was a reenactment. of. section 1 of the act of. J une a 1872. ( 17 Stat, 383). 
The: ‘provisions of section 2304, as subsequently amended, are set: out in 43 U. 8. c. 1946 ; 
ed., secs. 271 and 201. | s eee 
sae a Webster Vv. Luther, 163 U. s. 331 (1896). 

4 Anderson v, Clune, 269° Uv. §. 140 (1925). 
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is right to. be siting by acquisition of iy “portion of the vat publig cs 


— domain: described an the act.” > [Italics supplied. ee 


When: section 2306 of the: Revised Statutes i is addi in connection “With eee Ca 
section 9304, it becomes ‘obvious at once that only such lands asare | 
available. ee an original. homestead entry urider’ section 2304 may te 
be made the subject of an additional homestead. entry under section’ | 
2306. -The purpose of the latter section was to enable a Civil. War | 
veteran who had already” entered 4 homestead, but who had taken. an 
| less than 160 acres, to expand his entry up to a maximum, of 160-acres 
on the; same basis aS that on which other veter ans might make original a 
rhs homestead entries under section 2304. 


wes : 
: pe ee Io. oe 


~The choice of lands under’ section. 2306 ms ike Revised Statutes is 
" subj ect to. the recognized general principle. that— te 


| " Wherever, by act. of ‘Congress, ‘provision is made for the disposal by geléttion, fg 
i entry, and patent, of por tions’ of. the public lands’ of ‘a designated Class and-char- ~ ° * 
acter, * * * itis the-duty of the’land department to ascertain and determine _ 
whether lands sought to: be acquired. under the act:are of the class. and character a 
| : thereby made subject: to: disposal. Until: such determination. has been, made. and 
_ » the lands found to be such as the act describes, entry. thereof cannot. be lawfully. , 
| a allowed. ‘The evidence. to enable this to. ‘be done, when such evidence does not, 
and. could. not from | the. conditions to be ‘inquired - into, ‘appear from the land a 
office records, ‘must of necessity be furnished by those--who' seek title under the. - 


we 


act. | The: Jand officers. are not: required, and fr ‘om’ ‘the nature of things: could not. 


“be required, to. take judicial cognizance of. the. physical condition of lands. with. 


| respect to which, in the dischar ge of their duties, they are. called upon to act, a ag 


‘Applying this principle j in a specific: ee on on une 4, 1880, the Com- 8 


- _Inissioner of. the General Land. Office said: 


The right.of additional. homestead entry under the act. of Tu une 8, 1872, ‘ond ‘the : ; 


_ “amendatory act. of. March. 3, A873: ( See: 2306, RB 5: ds may be exercised only to. 


ote ae 


dict of M ay 20, 4862 °** “Pere. is’no provision -of law ander’ which a differ-. es 


. ent class of lands. may be entered by: claimants ander: the statutes for the benefit of = 


‘soldiers. and sailors. ie i Italics’ ‘supplied: de 


cy Therefore, the, Department. ens has qeie under: ect ° 


2806 not! only proof’ ‘establishing the material facts : necessary. to the . 
: existence of the'additional. pee in the claimant, but also ON that.” 


+f he. 


‘in the ee es ok Bt! 


Thus, ibatore: tend can snooeedhally. Be ought. uhder 4 séetion 2306 of +” ie 
the: Revised Statutes, it must: be. subj ect: to: entry under the homestead - 2" 


laws of the United States.” «'This phrase. relates to the physical char- ;: 


.- acter:of the land... Inthe light of the: purpose of the homestead laws 


' t6 people and dévelop the public’ ‘doniain; and in the light of the statu- 


| tery. homestead requirements: of ‘residence; improvement, and culti- oe 


edna v. Poirier, 64 Wed. 14; 18-(C. G. A. 8th, 1894). 
“8 Kern! Oil Ca. et abv, Clarke, “31 L: ‘D288: (1902). es ee cae ene aa ad 
 Alewandéer Mead, Juné’4: (1880; CPL: (rebate ed.), pp. goned0s.: APU ad PY 


94895554 ——_21 : _ a , ee Pe Pe PA ee 
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‘vation, the. phrase er imports the ‘dew ot lend suitable for dines. 
ends, and. has been, liberally’ interpreted. ‘to include not only: lands 
< which are presently tillable but lands which can be rendered. suitable. 
~ in a broad sense for some farming use. Lani is: ‘unddapted. to any such” 
_. use have been. held to be lands not ‘subject to homestead entry AL 
| though. the beneficiary of, the. right granted. by. section 9306: is ‘relieved. 
of the. necessity. of Settling the. additional land and putting it to an 
a agricultural use, the Secretary ; is not relieved of the duty of seeing to. 
it that the land chosen i in the exercise of the. right i is.of the statutory: 
a ‘character? 9 “Hence, the requirement. ensures that the land chosen shall . 
“be of the proper character in the. event that, as in. the present. case, the. 
possessor - of the right. desires. to ‘Put t, ‘to an agricultural use and 

: ‘settlement. ae a er i det 
—. Also, land must be “cinappropriated” it ie is ae be obtained under 
section 2306 of the Revised Statutes. The land. chosen in the exercise | 
of such a right cannot be land which i in some lawful manner is ‘élaimed”: 
by: another person and so has become appropr jated to his use.. _ Neither — 
~ may it be land that has been: reserved or withdrawn by the Govern-_ 
ment. for some public - use or purpose, because such land is regarded’ © 
in law as segregated from. the mass of public. lands and. appropriated — 
~ tovsuch use: or purpose until it is restored to the public. domain? 
| Today, the public: lands in 24 States, i including Arizona, are. with: 
| drawn, reserved, and appropriated to the uses‘of the Taylor Grasing 
J Act (43-U. S. C., 1946 ed., sec. 315 et seg.) and of the two Executive — 
‘orders designated in section’ 7 of the act.“ Not -until the: lands ii: 
- these States are restored to the public domain pursuant to section: 7 of .. 
ae that. ‘act do they become unappropriated lands, subject to entry under 
= the. disposal statute applicable to the classification assigned. to them. “a | 
. Nor, i in the-past, has the opening: of an area fora particular type. of 








ae : disposal in: furtherance of an .indicated. policy. been considered. an. 


; opening of the area, a for eo types o ‘disposition wage the general. 


land laws? a oe 
Wraxthigeadre,, it is: not. to be roroblolied: that pile eee of an ‘onde . 


me tional: entry: under: section 2306, without attention to: the’ character: of 


: ee George Pane: 38 i Dp. 38 (1908); 3 “Davis v. . Gibeon, 38 L. Sry 265. (1909) ; : Pindey- 
vy. Ness, 38 L. D. 394. (1910) ; Winninghof v. Ryan, 40 L. D. 842 (1912) ; ; United :States v: 
_ Northern Pacific. RY.. -Go., 311 U: $.,317,.361. (1940), 6L. ‘Sup, Ct: 264 ; Allison and Johnson, 
58 Te D. DOT, 236-238 (1943) ; George D. Ramsey, 58. I. D. 272; 278 (1942). 
fas OW itliam: B. ‘Moses, 31. L:. D.: 320, "320: (1902) ; Coes J. MacNamara, 33 L. D. 520; 
~ B24. (1905); Duncan, MoNee, 40. Li, D. 494, 495: (1912). a ha a eee 
“\ * 10 Wilco v. Jackson, 13 Pet. 498. (1889), | a nar ce 
Ae “41 EIxécutive Orders Nos. 6910: ‘of Noveinber: 26, 1934; and. 6964 ‘of February 5, 1985; ‘43 

: CER 297. Ji, 297, 12,. 297, ee aot: 15, 297, no 297, 1%; 297. 185, de CO. Aldrich, 5S. L. D. 176 

(1946). - 
iT See Ry M. Giver: OT L. D. 82: (1898) ; : We: ne 0 Hareigan;: 29 1 D. 153; 154: “(1s99y ve 
a William C. Quintan, 30 L. D. 268, 270° (1900) 3 State of Uteh, 30 L. D.. 301,. 308,:804. 

(1900) ; Joseph &.. White, 30 L. D., 586: (1901) ; “Webd McCaslin, 31 L. D. 248, 246. (1902) 5 

Hiram M. Hamilton, 32 L. D. 119, 120 (1903) +; James Page,, 32. BL, D. 536. (1904); ‘Charles 
 . Htegler, 34 L. ‘OD. 296, 297,: 298) Ve Kinmey-t Coastal. O11: Company. Ve Kteffer, O77. UL S.. 
a 488, (1928): aoe Ss ae, fe sos 
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ae ee ce ee eey andl without a finding: that, the land 3 is ‘adapted t to. an ee 

oe agricultural, use and. 18; ‘therefore, subject to homestead entry, aight oo 
eee ‘result i in defeating the purpose of another land- disposal statute. _ This. e a 
. vis illustrated: by the present. case... Departmental records. show that ae 

* _-during.the: period since. 1892 this tract: of land has been the subject. ag 
oa, of four desert- Jand. entries, and. that all of them | were. unsuccessful, An Fg 


-- part, because of the critical water situation. A fifth application. for i 


_.desert-land. entry. of the same quarter. section. was rejected: by a ‘de- - mee we 
ca partmental decision. fom March. 18, 1944, 13 after. field. examination: and. ° ; 
o —e extensive. study of its soil and of the water situation i in the area. where eas 


‘this: land lies. ‘Therefore, where desert entry of this same land has: ea : 


been. four. times: unsuccessful and has. been’ denied. on a fifth: occasion, oo ca eS 
 % the approval of an. application. for an additional . entry under. sec- - uP 
«tion 2306 to effectuate. the same reclamation. purposes would evade the ee 
. _ -desert- land act and. the agricultural classification: required. of land a 
before it is. subject to entry under that act. As the First’ ‘Assistant. ek 
ol Secretary wrote to the Commissioner of: the General Land. Office in 


1908, “Conceding the utmost liberty. in the. disposal of this: ‘unfettered = - ee 
gift,’ itis still the: duty of the Department. to provide means for -pre- ae ee 


aoe venting. its use:in a: manner. evasive | of ee statutes e elatinig: b to. the. ee 


oe disposal of public. lands: 14 


. However, section 7 of the Taylor ‘Act, | as an pibharines ig Se 


a : Secretary of the Interior, i in his discretion, to lift the reservation under — ie 


~“syhich the tract sought in the present case is presently held; to’ ‘restore © iG 


the land to the public. domain, and to open it to. entry, selection, on fa 


ne * location,. if. the tract can: be classified -: as. valuable, suitable, or. proper, x = ; 
fora. particular type of. disposal. authorized. by. the. public- land: lawse 0-0 


a 2 To determine. whether the type. of disposal sought. here’ on: the basis , . oe 
: of: soldiers’ additional homestead Tights: 1s: “proper, ‘it. must: be. agcer- see 


‘tained whether the land. meets: the. requirements | of the legislation ae 


. ; : creating: the. Tights. “Also, in. view ‘of. the. conservation alms. of the : A oe 
_. "Taylor. Grazing | Act and. of. the. withdrawals. made in:aid:of:that = 


statute, inquiry must. also be made as: to: whether» disposal’ for. the © oe 
~ = purpose indicated ‘in’ the application: would be’ compatible: with’ the. Pare coe 
Ca. Roku purposes for which the land‘has, been, reserved, os = cae fe 
The findings of the Acting, Director of the: Bureau a Gana ‘Madge fa 


| ‘ i. “ment, which-are supported by the data: in the record): show. not: only: ee a 
— that the land involved. im this: proceeding: is. unsuitable: for' ‘agricul- ao ee 
~»turaluses-and, therefore, i is not. subject to classification..for — Roe oe 


= 7 in satisfaction of, soldiers’ additional, homestead nights, but also, in 


: Sead ee 


Fa: oes Ww. “Wright; -A=28760; ‘Phéents 079142: tnimepottea)® 


| ie 4 George P. Wiley; 36:L. D, 305, 807 (1908). “Also see. William C Carrington; ‘Be: L D. oo. Aine 


. "208; 204, 205 (1908) ; George EB. Lemmon, 36°L. D.°417, 420 (1908) ; id.) (On Review, 37° oo e ge 
Te Dy: 28,29, 81° (1908) ; Instructions; Cire. 648; Tine 24; 1919, 47° T: D. 205 5 Cornelius: oo ae 


o MacNemarg, 22 33. L. Dd. 520, 524. (4005):3  Wittiom, Me Wooldridge; 98 L D.. 525, 2805).: 
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effect, ‘that its s alienation t to > private ownership would be contrary to : 


oar ar ae ee 


the? use- ok the: lana’ and! of the: practices hiliereot: after’ Alienation; eae 
_ Bilvate’ ownership might’ result 4 in such depletion of the’ underground 1 
water supply, ' ‘an’ ‘exhaustible. natural: resource already inadequate, as 

“to work: irreparable 1 injury to the agricultural interests of the area... — 


- Accordingly, the: rele jection 1 of. the e application by the Acting: Director - | 


= ‘was proper. | are 


a os affirmed.” 


“Therefore, in pursuance Sate the: authority, aiisewiaa: to’ ‘the ‘Soliaitor’. 


aye the Secretary of* the Interior. (43 CFR 4.23; 12 F. RB. 8423), the. _ 
A Oe arin of: thie ie Actiig I Director of the Bureau of Land Management. a 


| Maser G. + Wass, oe * 
6. = | Solicitor. . se 


mi 


70 oHN: WHITE, ROSE WHITE, ‘VERA. WHITE. FERNELIUS, AND. 
FRANK | Ai ‘BOSLER AND ‘ESTATE OF ELIZABETH 8. BOSLER 


: ‘hind  Deotded December 31, ‘1948 


| eu Grazing ‘et--Section. 15. Grazing Teases—Rights and Bauiten. of 7 / ) ; | 


Cornering Applicants—Trespass. oe 


“The act of June 26, 1936 (49 Stat. 1976; 43 U. 8.0, 1946 éd,, ave. ‘gism))1 teca 


_. Act.of June:28; 1984 (48 Stat. 1269), was designed to.give to owners or other: - 
: : lawful occupants: of lands cornering upon unappropriated: “public lands, in 
ed particular’ to lawful occupants of even-numbered sections in. checkerboarded a 
Pee railroad-grant: ‘areas, ‘the sane ° '90-day-preference rights to: ‘grazing leases 


., -vising the grazing: Jeasing system. provided. in. section. 15. of. the Taylor Grazing y ae 


“> cas the .1984-act conferred: ‘solely: upon ‘owners of contiguous oF; odd-num- —. 


| —_ _ bered sections; as'the:legislative history of the atendment shows. | 
The 1936 act, does not condition the. exercise, of the: right. of the: cornering ap- | 


“lauds at éommon-séction corners, “Aware of the inipli¢ations of he. checker- = ; e 
_-board-land’ ‘pattern, ‘the Congress: did not make- such ° ‘potential: trespass a 
matter of: Federal’ ‘concern, ' but: a matter: for the parties’ ‘or: eo competent 2 


local: authorities to adjust. . 


“Where! cornering and. eontlenoys. ‘competitors: leave, ‘their: dinaereocces to as 
the Federal ‘administrative process, the Department decides between. them. in oes 


Goan 


. accordance. with the equities of the parties. - 


soten proper: use ‘of the range, an “urgent. need. of éertaan ‘ands to iene: ve 


oa ‘small stockman’ gi ranch : and : ‘livelihood: will prevail. over. minor’ benefits 
_ which the. Same; lands might confer: pon: a Maree cal operator. fe cebu ot 


“appear FROM ‘THE BUREAU ‘OF EAND. MANAGEMENT - 


"yo ohn 4 White, “Rose White, ‘his ‘wie, and Vera White ‘Fornelius, oe a 
"daughter, all of Rock. iver Wyoming; have’ sppeilled: from. a ‘decision — “s 


- (petition: of: eel oe 1946, stor. cenewaL of their. ‘section! 1b grazing : Z — ; 
oe — 058869, a from es dened 18, 1944, to ead te 


ss? ge ee “JOR WHITECET: AGES cheats | ae nae 


- Decemb er 31, “a 948: 


a “ber 18; - 1946: “The Es offered. a. 10- “year. lease ae ie janis t to. ‘Mr. ee ee 
nie: Frank @ Bosler and the. estate of his mother, Mrs.. Elizabeth S. Bosler; es 
- who, on. September 14, 1944, had, filed supplemental grazing lease ap-. 
— plication; Cheyenne: 068176. - This application had. been held suspended _ 
_. during the’ 1944-1946 lease to. the. .Whites.. The. lands i in‘ conflict are _ 
. disconnected: sections, > agaregating 1 1 ole. 85, ACTOS, and a are > described as. 


aa follows: oa 


op, 19 9 N41 R a W., “othr Pp. ME: Wyoming sec. 85 
ta ie 20 N., Re 6 Ww secs. 28 and 82... me 


apy his decision, the Director- showed: that the desired lands « are 
covered by the exception’ Clause: of? ‘the. “proviso | of section ‘15 of the 
Taylor. Grazing Act He stated that the lands in. conflict are even-° 
numbered’ sections within the’ limits of ‘railroad-grant lands; that they 
are isolated or disconnected tracts. of less ‘than -760- aereas” that. the 
Whites own ‘lands’ ‘cornering the ‘tracts, and the Boslers, lands con-: 
tiguous' to them; that: the- Whites and. the. Boslers have equal legal ; 
rights to lease the tracts; that in such. circumstances the award of a’ | 
lease i is made on the basis of two factors, demonstrated need and good: 
range management ;, and’ that disputes should preferably be settled by’. 
neighborly agreement’ upon a reasonable allocation of the } range in. the 
light of proper management. ‘Finding that the parties here had not: 
made any agreement “and. Saying” ‘that, the- Whites: could not use the 
desired lands without trespassing ‘on the deéded lands of the: ‘Boslers, 
the Director decided on the offer’ to the Boslers “ “in ae ee of ee 
| tical utilization and good range management.” ”*' z 

Although the Wihites’ application ‘for the 1944-1946 ‘lease was Aled 
on July 12, 1944, field: examination: arid. report. were not made until — 
7 November: 16 and 28, 1945, respectively. Decision was made only on | 


June 5, 1946, and’ the Tease itself, although stated to be. for 2 years, os - 


running from. September 18,1944: to: September 18, 1946; was actually, 
not executed until Jt une 17, 1946, only 3 months before it was to expire. _ 
The ‘examiner’s ‘report recommended a lease offer to: the Boslers but, = 
~ because the Whites’ existing. lease contained a contractual’ preference- 3 
tight clause, the decision’ of ut une 5, ‘1946, did not t follow the e examiner ’s iy 





:4 AGE: of Jone: 28, 1934 48, Stat. 1200), as amended. June, 26, 1986. 9. Stat.. 19765 48 | 7 


~ U.S.C, 1946 ed., sec. 315m) : 


“agRe, 15. The Secretary of the Interior is: fartnee ‘authorized: in. hid ‘discretion; where 

a a Vacant, -unappropriated,. and unreserved lands . of: the: public: domain -are-so: situated: as es 
a not. to justify their. ‘Inclusion: in any. grazing. district to be established pursuant to this. a 
“Act, to lease any. ‘such Jands for. ‘grazing purposes,,. upon. ‘such terms and | ‘conditions ag. 


the Secretary may: prescribe :: Provided, That preference shall. be given to. owners, home- 
. Steaders, lessees, or other:Jawful occupants of contiguous. lands: to the extent. necessary 


_- - td permit ‘proper use of such: contiguous lands, - except, that. when’ such isolated ors... 
.. . ‘disconnected. tracts. ‘embrace seven hundred and sixty acres or ‘less, the- ‘owners, home- ~~ 


i sSteaders, . lessees,.. OF | other. lawful: occupants of lands. contiguous thereto. .or cornering : 
thereon: shall have a preference. right to lease: the whole of such tract, during: a period . 


of ninety days: ‘after such: tract: ‘As’ offered. for ee ‘upon: the: terms aud: conditions. Bi PFCs: _ 


aye scribed by. the Secretary.” ie 
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7 ‘Yecommendation: bat offend to’ the: Whites « a oo lease without a a aan 
ae _preference-right ‘clause... Furthermore,” ibstead- of ‘Tejecting” the: ee 
ae) be Bosters’ ‘supplemental application, mentioned above: as. filed - on ‘Sep-— ae 3 
tember 14, 1944; the Director suspended the application for renewed 2 Sy 
es ae consideration upon expiry of the Whites’ lease in ‘September WAGE 


~The Whites”: application, here under consideration, for 10- -year. re- 


* Bbwak of the 1944-1946" ‘Jéase, was filed-on August 12, 1946. On Au-: eae 
«gust 19,1946, the examiner, apparently on the basis of the information a 
ah hae obtained j in the: Rréviqus year, renewed his 1945 recommendation of an’: - 
7 offer to the Boslers— ee a Ge, 
i ye oe ~ primarily: for. the? Yeasons tliat a ease, to. Bosler was, in. line with . a 
ei the practical range use and that White eould. not use. the Government ea oe 
Be ee without trespassing on the Bosler deeded holdings. Sane bat bees os 
se | The. ‘Whites’. 1944-1946 lease having. ee eaten ‘without a ‘con: _ ; 
. tractual, renewal preference- right clause, the Director, on. April 29, 
oo. 1947, adopted the recommendation of the examuner’s two reports and veer 
Bee 5 et offerdd a 10-year ‘lease to the Boslers i in response to. their suspended ie 
Ce nae ‘application of September 14,1944. ee a es 
_. «In denying the Whites’. applications the Director. nee not refer to. ot 
a “the: factor of “demonstrated. need” mentioned i in the. rule which he | 
had stated as governing an. award. ‘He said nothing of the need of — 


| either: party for more. range, nor did he show that the tracts sought . 


- by both were necessary either in. whole or in part. to the proper use — 
Se Hk: either. party’ s base; nor. did. the examiner discuss. the ‘question — 
of need, except to say that it would “undoubtedly work a hardship on 
White to lose the lease of the Government land.” Instead, he stated =” 
_ his view that “the proper use to be-made of the Government land isin. 
-. gonnection. with the contiguous deeded lands owned: or controlled by, ae 
Be, _ Bosler:” ae 7 ee 
On feel the Whites take up the ere of viduakeit saying thot 
So: their need for these lands is so urgent that if they cannot lease them — 
_. they. will not have enough range for their stock and will be unable 
’.to.maintain their ranch. ps ‘hey say that access tothe: desired lands. 
can be had at the tangent corners of their deeded lands with but little’ 


more trespass. on. the contiguous sections (than, by. implication, now 


ie occurs) as there are main traveled roads going: through their deeded’. _ 
lands and every section, of-the leased tands; that in the presence. of 
Government field examiners the Whites have. offered to fence at the  ~ 
. corners -and’ have. suggested: several methods: of accommodation: with — 
_ the contiguous landowners, but that : none pf these shggestions have oo 
- been accepted: Heres Sef Sy : i 
_.. The Whites’, assented. cd for: more range, ana: foe these pardicula a 
Teinda-3 4s borne out by the record. ° This shows: that: for-a-number of 
years | the Whites, together, have owned, Jeased, or otherwise controlled : “g see 
as Tanck an Sompriang only’ 4, 000 « acres: and ‘supporting only. 300 bee 


2m) JOHN WHITE -ET AL. ee ae ee fc 
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fe ‘eattlo: and 50 a : They. have been. using the three sections here ins : 


i question. for 38 years, ain the early - years as open range, ‘and’ since pas-. 


sage of. the Taylor Grazing: Act as lease lands. under an unbroken | 
| “succession. of section 15° leases ‘for terms. of from L to 5 5 years, dating’, : 
from. December 29,1986. ” a : 
Of the base lands which the Whites hidve offered for these section 15 


oo ‘leases, : some have been cornering lands which the Whites owned, 2 and 


others. have been contiguous railroad lands which they controlled: by 
leases from private owners or by. trade agreements with them. In | 
August 1944, however, when the Whites. were. applying. to renew for. : 
| 10 years. dar two Government leases, one for 2 years, the- other for 


_ BS years, both about to expire on. September 18, 1944, the private owners _ 


-refused to renew their. previous. private. ‘Jeuses’ and trade agreements. 
-‘Tt-resulted that the Whites had no contiguous land in their. control - 


and could offer as base only their cornering sections. ~In September - 


1946, the: situation as to. contiguous ‘lands hadi not changed and, on— 


the ee of the field recommendations, the. lands were denied to the / : | 
Whites. Obviously, the loss.of the 1,917.85. acrés here sought, con- 


o stituting near?y half of. theit whole ranch: set-up, could not fail ser. 
~ ‘Jously to. curtail the Whites’ operations: and affect. their livelibood | 
a aidveroely. a. OF te ae : : uae ae 
'Ontenritigs the Boslers, on the’ other hand; the picora oa a. ‘ranch : 

3 ‘set: -up of large proportions. -It-appears that for a generation the ‘ 


a Boslers have owned extensive ranch properties of 65,000 acres or more | 
in Albany County. Grazing fr om. 7,000 to 10,000 cattle, they operated i 


for a long time as the Diamond Cattle Company, of which. Mrs. Bosler 
was. president, manager, and majority stockholder. After.the death — 
of her husband, Mrs: Bosler, in order to liquidate ranch debts, sold 


the cattle, reduced somewhat the: acreage | owned, and madle a business. 7 


Of leasing not only practically all her: remaining deeded. lands: but. 
even lands leased to the. Company by both the Federal: Government 


~~ and the State.* ‘During a period of 10 or 12 years, she leased lands ., 


- -to-as many as 25. different compas and individuals, Tunning: no- 
ae cattle at all herself. . ar | cai 


~ About. 1939, ‘howavat, Mrs. Bosler Fesumed: stock- raising es 3 — 
in association with her 22-year-old son, at that time just graduated | 7 


o from. colleges Their Applications. of “May 10. and October, 16, 1948 : 


287 TT “90 N, R. 16 We ithe ‘Whites own: ‘secs, “20 ‘and. 30, whieh: ‘corner, respectively, | on | 


ee desired: sections: 28 | and 32. In TT 20, Ny Re. 47. W,, they own sec, 34,. which | corners ro 


‘on sec. 2, the desired land in. T 9, 
_ 3 One. of these Section 15, Wederal lenses, contained as uel as 4, 600: acres “of. ‘Jand: e 
“Wxecuted as of January” “4, 19388, for a 5-year ‘term in favor of. the Company, in Cheyenne : 


‘058915- 060681-061792, this lease was canceled on October 27, 1939, as.to most of the... 
lands béeatise, in violation’ of the lense’ provisions, the’ Government lands had been ‘sublet, ae 
bat he . “without. the Enowledge or. consent. af the Seeretary of the Interior, ‘in bart to Mr. paloye as eS 

ee ‘Dixon, ‘in. part to Mr. David West. | : Bea Nee. 3, eee 
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(Cheyenne! 06817 6 and 068176, supplemental), for’: more section 15 - o 


| leases, stated. the livestock then owned as 2,200 cattle and. 50 horses | 


2 and the. acreage holdings as 65, 000. acres.. ‘In May ‘1944, Nes 'Boslar ls 


fs passed away, and from. that. time her. son. has, continued the. Bosler aa 


ee -yanch: operations, acting ‘both | as an ‘individual and as. administrator - | 


for his mother’s estate. On September. 14,1944, Mr. Bosler applied ; for _ 


the lands here involved, again stating. his holdings as. 85, ,000 acres, — | 


7 2, 250 cattle and 50’ horses. ie 
_ The record further ‘indicates, however, that since Ane S fins of his | 
: application of September | 14,1944, Mr. Bosler has been. selling consid- 
erable land to meet inheritance taxes, and that more than. 2° years be-. 
fore the Director’ s decision of ‘Apr i 29, 1947, ‘Mr. Bosler sold to Mr. 
Herman Kruger’ a. block of land containing the. odd-numbered Bosler 
‘sections contiguous to sec. Qin T. 19 N., R. 77 We Accordingly, if 
: these contiguous sections were indeed eld to Mr. ‘Kruger, the prefer- 

ence right to'a.lease of s see, 2 passed from Mr. Bosler to Mr. Kruger 

with that, ownership. _ 3 

Te appears that. Mr. Boslet has Mr: ‘Keuger’ S ‘consent, to run ihe: 
‘Bosler. cattle on ‘these lands. But neither the field report. nor Mr. 
Bosler offers any evidence that this consent amounts to a lease. Asa 
sufferance only, such a consent does not operate to retirn to Mr. Bos- 
ler the preference right toa lease which a sale of the contiguous lands 
‘would. have shifted. to Mr. ‘Kruger.’ “Tt seems, therefore, that when | 


the Whites’ lease expired on September - 18, 1946, and renewed consid- 


| eration. was being given to Mr. Bosler’s suspended application of Sep- 
tember 1 14, 1944, Mr. Bosler may. have-had no preference right to lease 
sec. 2 and that the pr efer ence right, of the Whites was the. only right 
to be. respected, there being’ no other. ‘competitor. panies an equal | 

| ‘preferred right. 


Mr. Bosler’ S preference right te to a Tease Ae Secs. 98 and 303 in aT. 20 N;, - 


2 R 16 W., also seems to be in question. “The Whites’ appeal of May 20, 


a 1947, pee that Mr. Bosler ‘was not using for his own stock the basa’ _ 


| -‘Gontiguous to these'sections'* but had been leasing | it to Mr. David West 


. for’ the pasturing of the West stock. ~The appeal also reports | Mr. 


om David West. as widely stating. that i in the fall of 1946 he had bought, — 
oe from Mr. Bosler a large. block of lands, including the contiguous sec: - 


- ‘tions here strategic. ‘Tf either of these, transactions occurred, whether © 


‘Tease « or sale, the Department: would have to find that the ‘preferarica 
. right to a.lease of secs. 28 and,.32.passed.from Mr. Bosler to Mr. West 


and: ‘that; in the absence Of a compos grazing-lease eppneen by. os - 


a -4* Sections ‘contiguous to sec. 2 are. ‘sees. a, i, and 8, in LE, 19. N, oR. w w., and Bee, 35 aa 


int 20 N., R..77 W., 6th P.M. 
5 Sees, 24,- 27, 33, and 29, are “contiguous: to see. 285. secs. “29, 38, and. Bi, are. con- 


ae ‘tiguous: ‘to sec. 382, all. in T. 20 N., Ri 76 W., 6th P. M.: Mr. Bosler’ 5 application. does.” not. 


elaim ownership of the’ fourth section contiguous to Bee, 82, namely, see, 5. in’ Ue 19 nN, 
a RB: 78-W., 6th P. M., Wyoming. . . oe . 


ee ae | "December 81, , 1948 Be ao ihe Nite Be 
: Mr. ‘West; the Whites ‘would Be the sole preferred applicants & ‘ind a 
- therefore’ ‘entitled to the lands: | 


Upon further investigation, tha a that Mr. Bosler ‘has ee 
| his preference right. to lease the three sections in question might prove — 


; =unyl justified... But, even. cts “Mr. Bosler: could. be. shown to. have retained 7 ? 


- that: right and to have remained. on.-the-same: preference. plane as: the = 
- ‘Whites;-there are considerations,.overlooked: ‘by the field examiner-and 
the Director, which praere prechide the award 0 of these lands t to Mr. 


: 7 Bosler. cae 


. Chief among ee is he intendian’ of the Congress a resbieeti to 4 
“cornering owners, as: shown, by: the: legislative: history of. the.1936 _ 
amendment of section ‘15 ‘of’ the Taylor Grazing Act. As originally ; 

‘enacted in 1934, this: section’ provided for leases’ only of very large 

__ tracts, isolated or- disconnected. tracts’ of a. 640-acre section or More, 
and only to owners of: ‘contiguous. lands. . In this form, the provision 
-was soon found to-be Anadequate and: unfair, and. its, revision..was _ 
urged. In a letter of January 3,:1935;: the Seeretary of the. Interior 
wrote to the Chairman of the Honse Public Lands. See In part, 
as follows: «0:00. cart phe F056 sepa hare eels te a eae 
poe ae ee The ‘aggregate: acreage: of: tracts of: public land: eomprising Yess than 

-640. acres is considerable,-and it: would: ‘seem proper that its use for grazing should 
be regulated by lease.. Our brief. experience with this” ‘section. has also..demon- 

strated that in many instances. the persons. Who have the greatest need for such 

isolated tracts, while living in the immediate. vicinity, are ineligible to lease them 
edad of the contiguous requirements. [Italics ‘supplied.] ea 
On August 20, 1935, the. Congress passed a bill amending the ‘Taylor | 

, Grazing Act: md. containing 1 numerous: “provisions. which the Depart- 

ment found objectionable. One of these affected section 15. It met 

“part of the Secretary’s criticism quoted. above by extending the leasing 

provision. to isolated or disconnected tracts of less than.a 760-acre,sec- | 
tion,’ but it continued the contiguity requirement, although authoriz- 
| ing ‘leases. ‘to “homesteaders, Jessees, | or other lawful occupants’ ‘of 
contiguous lands, * instead. of. simply. to owners thereof. On. August: 
26, 1935, ina comprehensive memorandum criticizing all the objec- 

cstonable: features, the Secretary urg ced the President to withhold his : 


approval On September 5, 1985, the President vetoed. the bill, 


o% appending the Secretary’ Ss. memorandum to. his veto message. 


‘With respect to the proposed leasing provision, the Secretary. com- oO 


“ : mented on the. incidents of the checkerboard- land. pattern in | railroad- a 


-8§e6: Secretary's file 2447; alee 10, ‘74th Coiiz., Ast’ Sess, AS Re 3019, om Re 10094, 
General Land, Office, Grazing. on: ‘Public Lands, General—-Legislation. | 
ei The: figure ir 60 was used because some. sections of ‘the public domain have been aueveyed 
to. ‘include as: “miich as 120 acres more than the ‘standard section of: 640 acres.’ ~ See explana-.. 


— tion by Senator. O’Mahoney. to the Senate on Tuly 31, (1935, racy cone) Ree, 12177, column: B58 S | 


: we oe footnote 6. 
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grant ¢ areas ssuch as that ioe anvolvede: -Braphasizing the unfair affects i 


- of t the mandatory character of the. contiguity. requirement, he. said: ao 


= + me: Consider the effect in an area such as that. in which Gui audience 


4 sections. ‘have been granted to a. railroad and even-numbered sections: remain, 


- largely im public ownership. These public lands are all in’ the category of “iso- b 24 

lated and disconnected tracts,” while the contiguous sections are railroad lands. :” 
% It is: common knowledge that vast areas’ of these railroad lands ‘have peen sold 
or. leased to large and powerful stock-raising. interests. Under the terms: of - the - 


act under consideration the. occupant. of the railroad lands and: no one. else would | 
be entitled to lease the. intervening even-number ed sections. Thus this eal | 
patently. avould operate for the benefit of the large holder. Ps : oo 


The: small stockman Who has talcen a stock-raising ‘homestead on an. even- ce 


7 numbered section aM. such: a region. would find himself. in a sad plight for the - 
reason that no homestead is contiguous to checkerboarded. public. lands. He 

would be. deprived of. all right or opportunity . to. acquire by lease or otherwise . 

| any: other’ even-numbered section . in the. region. It. is the. wise intent of. the 


gr azing act of 1934. that, commensurate. with proper WSE, the small owner shall ee 


be given at least an equal opportunity: with his more power ‘ful neighbor to enjoy 
the. benefits. of regulated grazing on the public lands. Thas will not be ‘possible 
_ of this. act. becomes. law. [Italics supplied. } : 
In addition, the Secretary declared that the pro pasa mee provi- 
sion would help defeat the fundamental objectives of the Grazing Act, 
and, again, that-he was unwilling to set. the stage for the abandonment 
of homestead: by small owners under the eas from: eer | 
interests which would follow the signing of the act.” | 
During the next year, the Public Lands Committees of the. Conbiess . 
reconsidered their position. They dropped the obj ectionable. features 
of the vetoed bill, and they met fully the Secretary’ S objection to the 
mandatory contiguity requirement of-section 15. In the exception 
clause. of the proviso, they extended the leasing system to ‘ ‘owners, 
homesteaders, lessees, or other lawful occupants” of cornering as well. | 


as contiguous lands, giving cornering holders as well as contiguous 


holders a 90-day- préferencs right to lease the whole disconnected 
_ tract, and thus protecting holders of even- -nuribered sections, of whom — 
_homesteaders and homestead ‘patentees are perhaps the most numerous 


— class. The new proposals were passed by. the Congress and approved. : 


. by. the President on Ju une 26; 1936, section 15 pone in the form quoted _ 2 
a above on page 273. | | 


In taking this action, the Cc iat fully the “imphgl ee 


tions of the checkerboard- land pattern in railroad-grant areas and the 


sy . = ‘inequities of the 1934. leasing system. It. also expressed its clear intent g ; . 
aes oe remedy these injustices and to protect. the owner or Jawful. oc | 
~ cupant of even-numbered, cornering sections: against. checkerboard — 


is ‘disadvantages. by, placing him on an equal’ lease’ footing with’ the 2 
| | owner ¢ or jawful ‘occupant of odd- numbered, contiguous sections. (The | ae 
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- fact fine exercise. Sof the a tesa right by : a cornering “applicant iniptit ‘ 


- involve his trespass on contiguous lands at a.common-section corner 


neither deterred the Congress from conferring the right nor. caused” 
-- it to make such. trespass’ a matter of Federal concern: ~The Congress | 


_ did not:condition the: right. upon. no trespass i in its.exercise. As the e 
’. Department has previously said, ‘ ‘any question, of trespass on privately . 


~ owned lands in traveling: to. exercise the use. -of Federal range is Be s 


ae matter to-be settled. between the parties or in. the local courts, not in. : 


: this. Department. . _ Nor can such possibility. affect the right - : 


of this. Dapatangit to eae: such checkerboard: public. lands.” * adh a 
In addition, the Department: has said. that where competitors do pee ty 


not come to an understanding: but leave their disagreements to the ad- 3 

; “ministrative process, this Department. must render its. decision 3 in ac- 
cordance with the. legal Tights and- the equities. of the parties.” es 
Among such. equities, the. Department has. found the urgent need of, 


“s the cornering. applicant: for the lands in conflict, and has held that. . ee. : 
_ the Department may lawfully and equitably grant. him : a lease, despite ae 


ia © the contiguous owner’ ’s. complaint about trespass.? Furthermore, in’: oe ee 


‘cases where lands in. conflict are. urgently needed by one of two 


ge preference- right. claimants but. would: confer only insignificant, bene- | i 
_ fits upon the second who already has extensive holdings, the Depart- e 
~ ment has’ said that there is no requirement under:any statute or 
: departmental policy: which’ would warrant: breaking up the former’s. 
, long- -established. grazing operations and. destroying his. livelih ood in 22: 


<order to- bestow. only comparatively minor benefits upon ‘the ae 
whose legal rights were not superior but, only equal. al 4 : 


From the exposition of the, facts and the Jaw ek eae? ib, is oe . 
ae thatthe Whites fall i in the class of small. stock operators. own- : 


| Ing even-numbered sections in a. ‘checkerboard area: whose: interests in. | 
Federal grazing leases. the Secretary. of the Interior called: upon the 


: | Congress to. protect: by: revision of the: leasing: system of. 1934, Iti is. oo oe 
‘obvious that by the revision of 1936 the Congress has placed 1 the Whites - 


as cornering applicants for.section 15 leases: upon an equal footing with. .° 


contiguous. applicants for the same lands, and that, the legal tights. a 


being equal, the ee must award the lands } in accordance >with, a 


“Beary : Mitchett- vy - Saroyer-Otondo Sheep C0.; A-24880- (Phoenix 079809, 0802380), So , 
- January 28, (1947 (unreported) ; Teas Ww. Corn—Flore ence 0. ‘MeKnight, Intervener, (A-24308, Bhs 


- * October 25, 1946 (unreported), 


ie The Sean ‘Campany v. Alfred and Harold Banehof; 5a) L D. 262. (1946). ie Be 7 
1 The Swan Company Vv, William BE. Dover, A~21404 (Cheyenne, 059000),. May. 18; 1988" 


a ie (unreported) ; The Swan Company. and Ray H.. Thompson, ArBlgl4 ‘(Cheyenne 058417 7 eye | 
Ui, 062275), November. 4, 1938" (unreported). pe es 
RR RN. Bard v. Antonia Morales. Gronilio, A-24a18 “(Pndeni ¢ om7 312, 076482), Septem-:-.: site ot 


: ber 12, 1946 (unreported). ee oe 
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the equities ae ‘Here; hee is no i question a that the lands are Pate 


. essential to the maintenance of the Whites’ operations. and. ‘Jivelihood, 3 


but of only: insignificant advantage | to the heeeaiia! if indeed. the latter seine 4 


still own the contiguous | lands. ° oe 
The offer of a 10-year | lease to the. Boslars’ was ibauede on 2 thie theory 


i that “they ‘proper use to be. tade of the’ Government. land is‘in connec- — 
tion with the contiguous deeded Jands* owned or controlled’ ‘by Bos- 


ler.” 2 To hold’ thus would. be to ignore the | purpose ‘aud the effect. 2 


af the 1936 revision of ‘the. Iéasing systeni, to disregard the equal ~ 
_ tights of the Whites as cornering “applicants, to give no weight to. 


_ the equities involved; _in particular: the* urgent need of the ‘Whites | 
-for the lands, and to allow the ‘possibility of ‘trespass at the common — 
section corners to. affect the Yéase * rights ‘of both‘the cornering appli- — 

cants and. the Government itself with a ‘limitation not contemplated 


ve by. the Congress.” In these circumstances, the offer of a 10-year. lease 


oe reversed. 


i. : to the Boslers: should. be withdrawn, and ‘the’ Whites” application. for ae 


: ~renewal of their lease for ‘a pened of 10 years from Sas 18, | 
~*~ 1946, should be granted. oan ie : 
a Accordingly, i in pursiance af thé authority delegated. to the Soliei. 
tor by the Secretary of.the Interior (438 CFR 4.23; 12 F. R. 8423), the 


es Ae eae) 


decision’ of ‘the’ Director of ‘the | Bureau, of Land eceerr arcae t is” a 


vas oe . ae sen | aie i * ie = a eo “Aating Solicitor. - hr 
UNITED STATES v,. i, Ww. “MOUAT. ET AL, ee 
A-o5527 oO - | Decided Ji anivary 2, 1949 oe 


Mining Claim—Titerest of: Lovators—Valnable Mineral Deposits. 3 : ie Wd | 


“An amended Jocation ‘of ‘a ‘thining ‘alain made by a person who purports ‘to act . 


"ag. agent for the: original: locators was “Invalid: where: the evidence: shows 


that the original: locators: had: theretofore: wholly: ‘divested. themselves Of: 
‘their: interests. in. the claim. and: there is. no. indication: that. i. they, author-~ 
it ized the. putative, agent to. act. in. their ‘behalf, > & : 
4 The establishment of a. valid placer mining claim on public dnd is ; contingent 2 


| upon the discovery: of valuable- mineral deposits cin a Ye form: other’ than it ; ‘ 


wee Fein or lode, 


In determining. whether, mingial: deposit’ atico¥reit’s on public land are yal- n 
-uable, the test to be applied is whether. they are: “snch as, would justify a... 


~ person of" ordinary | prudence. in. the further. ‘expenditure: of his- ‘time: and hs a 


“means inan effort to develop’ a paying’ ‘thine.’ a ey 


7 where the evidence in the: record of an “adversary. Firpeseating brought by the ee 


Government to: eancel; a,mining.claim is: ‘inconclusive ou, the question: whether 


the minerals within the boundaries of the claim constitute valuable. mins  °~ 


eral deposits, the case will be ge for a further hearing on this issne 





8 Supra, p. OTB. 
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= - _ January 27, 1949 3 
“APPEAL FROM THE. BUREAU or LAND MANAGEMENT 


wore fee SOT oy we : 
a RE Rese Ae Ae eae 


‘This 3 is, all. 1 adversary. proceeding’ eich wag instituted ¢ on ‘behalf Ne 


se Ave United States to. cancel the. Lake. Placer 1 mining claim | in. sec. - 20, oe 


a T. 5S.,R.15 EB. P.M., Montana. 


A hearing ab held on June ‘9A, 25, and 28, “1947, afore the” ie 


ae manager or the district, land office at Billings, Montana. On Novem-. - ae 
ber 5, 1947 , the acting: manager | rendered ‘a decision. favorable to the Neots 
“Died” States: ’ ~The defendants. ‘appealed to the: Director. of: ‘the euee 


~ Bureau of Land. “Management and, in-a. decision dated Ai ‘uly 8, 1948, 


7 the Assistant. Director of the: Bureau of ‘Land “Management. afirmed. 
_ the decision previously rendered ‘by. the acting | manager of the district - 
: ~Jand « office. The defendants thereupon took an appeal to the head of ae 
the Department. A printed’ brief was. submitted and : an coral en os 
| “mnent was made in support. of this appeal. eathe. ie, 
~The original Certificate of Location’ ae to the EaES ‘Plkeer : 
“dain comprising 160° acres, “was filed: ‘with. the clerk. and recorder 


of. Stillwater. County, ‘Montana, ‘by. Paul oa De. Lannoy,, “Margaret. 


"no right or title to the claim" i . E 


. “De. Lannoy, Susie C: Rohder, Charles L. Buck, E: AL Rowe, J. G. Tink: 


#HLE. _Duba,. and R. in Diba,” on July’ ‘16,. 1940. eke faterred to the. of 
i claim as. “being \ valuable for: gold, serpentine : and associated minerals.” a8 


On June 16, 1941, an “Amended Certificate of. ‘Placer Location was 
“filed by the orenel locators. This certificate. made certain. adjust- ok 
"ments in the boundaries of, the. claim, and. asserted that gold had been 
discovered on each 20- -acie tract of the claim. 30" 


~On- “April i 1946, a. Second’ Aniended ‘Cartifcata « of ‘Lake inde 


| Mine Location was filed by. M: W. Mouat, purporting to act as agent es ae 


on behalf of the original locators, * “Te: made. “further. ‘changes | in the 


. “boundaries of the claim,. and stated that. “this said Lake Placer i is s val- aes : 


“Ba for, gold setestine and, assdclated. minerals,” a 





~ ee In: its pleadings ra aay a ee aa 


7 “The: purported: isecond : ‘amended: location: of the: -elaiza is Sore: ‘and, of no o effect: - Z 
| ee made by.: persons . WhO, at the: noes: of such. attempted amendment, ‘ha d. a - 





In: support: of this allegation, the: Government introduced at + the z, , ie 


: ~ hearing— ats Pee, a eer toe fan 


oi (a) A eartified o “copy. of a “conveyance. = dated Navember 4, 1941; by ve i 
ae which, among. other things;.P..A.de Lannoy, Margaret « de Lannoy, and. 2,* 


ne Susie. er Rohder: quitclaimed, to. May. Paula. Monat: their interests, SAD _ 


= the Lake. Placer mining, claim. chu} rei eis a Ys fast yy : Ly i he ee ee 
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“(b) A certified ' ‘copy vat a conveyance. dated: ‘Odisber: 30, 1941, ae ys 
“which: among other things, J. G. Link, H. E. Duba, and R. L. “Dubs. as 
ie “quitelaimed to May 1 ites Mouat: their interests in 1 the Lake Placer a 
se ne claim. : rac 
(6) AL bertified: copy “of a. . conveyance: ‘dates October. 30, ‘1941, by pe 

| which. among other things, Charles L. Buck and E. A. Rowe. ‘quit an 
ae * claimed to May, Paula. Mouat their i interests i in n the Lake Placer rmining ‘ 
ee claim, - | 


-(d). A ‘eertificd ‘copy. 6b: a conveyance “aated’ FE ebruary 2, ‘1940, by ; 


ee -which Charles L. Buck again. quitclaimed his interest in the Lake = 
eS ‘Placer mining claim, thistime to M. W.Mouat; and. "2 
ey: Testimony - froin Charles Buck to the effect that. he: was one pot <3 


fe eae ‘the original locators of the Lake Placer: claim, that prior to the date ee 
a of the second amended. location. he had. conveyed his entire interestin 
‘the claim for a consider ation of. $25, and that he had no recollection of - 


et “having authorized the use of. his. name in connection with the second ; 
# a amended location of the claim. 2. | 7 rey 
The Government’s case. on. this point, was ‘not “countetbaleingod: by a 


7 ees We ‘any. clear. evidence: on. the part of the defendants. showing that, not- ae : 
et ais withstanding: the conveyances. ‘mentioned above, the persons” named eS 


ne “in the Second Amended Cer tificate of Lake Placer. Mine Location actu-  _ 
cally were possessed of. interests in the claim as.of April. 17, 1946, the 


ce : date on which the certificate was executed and filed, and that they ; x. 
~. “had authorized M. W.. Mouat 1 to. act. as: ‘their agent in executing and. ee 


oe filing | the certificate... , ee 
_ * Jt perhaps should be noted in ahs Cone ce. that eer the de- ee 
es -fendant May Paula. Mouat. was asked - ‘by. defendants’ counsel the, 


ot Jeading question, “And you: were. a trustee for the various owners?” 


4 ~ she responded, “Yes sir”. (Tr, 169) ; and that the Government’s witness _ 


a3 “Charles Buck indicated on cross- examination that, atthe time of the 
execution of his quitclaim deed-in favor. of M. W es 
stood” that he “would have:an interest. coming back” (Tr. 66), the 
> nature of. the “inter est” and the time when it would be-“coming ‘baek’? =< 
hot being specified. ‘Fragmentary and vague evidence of. this sort 





oo i “does: not, however, have’ ‘sufficient’ probative value to. overcome ‘the i. 
hd plain language: in. the ‘quitclaim. deeds ‘indicating’ that the. original 7 


Ae “Hoeators had wholly divested themselves oftheir interests in theclaim 


a’ “prior to. ‘the date-of the exéctition: and. filing of the Second: Amended : | 


ae Certificate of Lake Placer Mine Location Dy: Mr. Mouat, ‘purporting ae 


ce “to act: as their agent: ° : an 
| —- The preponderance of the: ee Are ore a finding chat os 
“the: persons on whose behalf Mr: Mouat. purported to act as agent. Tie ae 
executing: and filing the Second Amended Certificate. of ‘Lake -Placer | — 
“Mine Location’ did not have any interest 1 Mn nthe claim. at the: time of me cet 


execution and d filing of this certificate. 


» Mouat, he “under- ot 


January a7, 1949 | 
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S Moecre ‘he. ‘éidense: ‘indicates | (but ‘with: less ‘hah’ éoimblois.. ae 


we :  datity) that at least, a substantial portion of the land which the Second a 


‘mended’ Certificate’ of ‘Lake Placer Mine Location’ sought to bring . 





= “within. the daim for the first time was. already being devoted by a ae 8 


‘Government. agency to a ‘public use under ® ‘proper authority. © cage 
- Accordingly, the decision of the Assistant Director of the Breas. 


ot ‘Land Management should be affirmed insofar as it holds the second Pe 


- : amended location of the Lake Placer claim to be invalid. - “8 a “ : ws 


"With aoe to shat part of the Teak. Placer. ae ee is: oe r - , 
| “upon the original location and the. first amended. location, the: Govern- 


ment’s allegation of. invalidity iy its pleadings-is based | upon, the con 
_tention that. minerals have not been found within’ the. limits of. the 
claim “in sufficient. quantities to constitute a valid. discovery.” | 

The establishment, of.a valid’ placer: mining claim on: public. land-j 18 
rrp upon the: discovery of “valuable. mineral: deposits” 1 in.a 
form: other than a.-vein or.Jode.?2 In. determining whether: ‘mineral - 
deposits discovered on.public land are “valuable, ” the test to be applied: 
is whether they are “such.as. would. justify a person of. ordinary 
prudence in the. further expenditure of his. time panda means in, an effort 
to develop a paying: mine.” 3 | : : bik 

The evidence in this case Akos that herons are, niles An limite. of 


the Lake Placer claim under the. Amended Certificate of Placer. Loca- : 


tion, great, quantities of loose rocks containing olivine, serpentine, and = 
‘pyroxene,. and also some loose fragments of chromite: ae ees 7 
‘In attempting to show that these minerals do not constitute ‘ ee 7 


: ‘mineral deposits,” as.that phrase’i is used in the mining laws, the Gov- 
ernment. at. the. hearing elicited. from. its. witness. Walter H. Koch, a — 
field. examiner: of the Bureau. of Land Management, the statement that ae 
“the rocks on. this claim, containing. olivine, serpentine, and pyroxene, — 


“didn’t contain any. valuable mineral” (Tr. 12); the view that “it has 
not. been demonstrated that.a market. exists for: this. type of material” 


_{Tr.-57), based on: the circumstance that no use had been made ‘by - Ho 


the Government during World War. TI,-when the need for. minerals a 
was acute, of large quantities of crushed. olivine and serpentine avail-— 


‘able in. this area.as a byproduct of the processing of chromite from lodé -. fig ey 


claims’ in the: vicinity ;. and the opinion that “the: showings. thereon | 
[i.e on the: Lake. Placer. claim] would not justify a prudent man to. 
- Gnvest, further money. and. spend, additional time in developing same’ = 

Ere. 18). the: ‘Government also: elicited from. its witness | Hugh G. 
“230 UL 8, C., 1946 ed, ‘see, 22, i ee ee ee ee 


—-J82'80 Ul S. C., 1946'ed!, sée. 85. ee ee eee ee 
: een et al. v. United states, 250 U. S. 450, 459. (1920). 
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Nicely, a mining engineer, . a negative a answer to the question whether a 
or prudent. man would be. justified i in ‘spending - time and money. ‘and | 


-effort.on the Lake Placer mining. “claim 3 in‘the. hope. of developing a . . 


| paying mine.on it”. (Tr,.77) ; and the: information that.a Government- 


- owned, mill, which | was S.operated for a time, during World ‘War IL OS 


sor. 


pas ice lees “in, ihe ‘vicinity. ok the. Deke Placer agin) ioc ben 


“ closed by the Government | before the end of. the. war. (this testimony So. 


- was apparently adduced in ‘order. to furnish a basis for an inference. 
that the chromite in this area is of:such inferior quality or unfavorable 
a location that the extraction of chromium, from it was pumpeacticable, a 
even under the spur: of wartime nied). fee OSes ee ae Se 
_ ~The more: ‘persuasive. ‘items ‘of: the defendants’ Svidanes | concern- | 
ing the: value of ‘the’mineral deposits on the’ Lake ‘Placer claim: con: 
“sisted of general information ‘with respect:to-the usefulness of olivine 
as a refractory material aud the’ widrketing ‘of ‘olivine for that pur- 
. pose in. another part’ of: the: ‘United States, and -the' development by 
the Tennessee Valley Authority ‘Of a process for the fusing: of olivine 
and rock: phosphate ‘in the. production of fertilizer (there is a large 
‘phosphoria formation i in: ‘thé’ vitiriity of thé Laké Placer ‘claim and 
its olivine). ‘‘These« data: hint—although. they’ do not show—that: 
there isa reasonable prospect. of developing” Ai: profitable operation out 
_of the olivine (and perhaps the fer Panis 8 an altered form of olivine) 
| on. the‘ Lake Placer élainiii?"* “oot eo? 7 oe 
She: material in‘the reéord: pertaining to the: value of the mineral 
deposits ‘on. the Lake Placér ‘claini*undér the first amended location 
is indecisive. The- conclusions” ‘expressed’ ‘by the Government’s: wit- 
‘esses on ‘this: issue- até hot’ buttressed ' by adequate factual data in 
the record showing clearly: ‘a lack of: economic-value in these’ minerals 
because of their nature, quality,’ quantity, or: ‘location, or because’ of” 
other factors. Accordingly; the:Gévernment’s evidence on this point — 
lacks the degree’ of completéness which would wirrant an unequivocal | 
‘finding. that‘ the Government has éstablishedthat the minerals: on 
the claim do not constitute “valuable mineral depomie eetoet 7 


voy oof eg. 
ees cdg ° 


of the ‘thinetal depot on ‘the. Lake : Piaber’ ‘lain are’ enéh. as would: 
justify: a person. of ‘ordinary. prudence in nthe: further expenditure of. 


‘]his time and means: im-an effort: to- r aealops a ‘Paying: mine” out: oe - 


this particular claiyn.” : : 
ones at appears, that this LASe; insofie as it relates | to 0 thes, 


es ameided | detations should 1 be: eee 403 “the: Baran. of Land - 
| Management for a further hearing on the question. whether the min- 


- erals on the claim constitute “valuable mineral deposits”: 2 as: + that 7 
| phrase i is used j mn the mining laws. * | | | et 
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a | February 1, 1949, ie Bag ey 
Bhat s6Ne: putstinatt to” the snuttrtity dblegatad to me eby the Sede . 
Ge of the Interior (sec. 93, Order No. 2509.14 F. ‘R. 307); the deci- 
sionof the Assistant. Director ‘of the Bare of’ Land: Management 
is. affirmed insofar as’ it’ holds the second amended Id6cation of the 
| Lake . Placer claim: to be invalid, and the case is’ remanded to the 
Bureau’ ‘of Land Management fon a further hearing : ‘upon the ‘ques- 
tion whether the minerals on the claim, as. described 4 in the ‘Amended. ; 
Certificate of Placer. Lodation. which was ‘filed ‘oti June: 16, “1941, con- 
stitute valuable: mineral deposits, and for such ‘action as may appear 
pie ‘to be appropriate in the light of the. information ‘develobed as a eee : 
ee of such hearing. eee se aoe La 
eS Beet Pee ose >“Maseny G. Witt, 3. 
: * apeierd oe : Ck i pe | Solicitor. : 


UNITED STATES: v. Re « CROCKER ET AL. 
| — Denied February th 1949 


‘Mining Claims: in National ‘Forests Administrative Sites Established by 7a 


Forest: Service.’ | on Pag ae eee ees fel be RES i. paeies or Ak 


a “Although the administration ‘of the national ‘forests’ fy Vestba: in the’ Secre- 
“tary ‘of Agriculture, the Secretary: of the: ‘Interior’ has thé responsibility 
» of determining the validity’ of mining Claims ‘in'national forests... 
‘The Secretary of Agriculture © is not expressly or impliedly authorized : to. 
withdraw. unimproved. national, for est lands from mining location, . 


The. -submission. of a proposal, by” a Forest Supervisor that) ‘an ‘area in. a ek a 
. national forest” ‘be’ established as” ‘an administrative’ cite, the” ‘surveying of oe 
“the: ‘area, and. the. filing of the: survey’ ‘notes’ andthe. ‘proposal: in’ ‘the ‘regional, ae 


’ office of the Forest’: ‘Service were: Ansufficient : to- effect, the. withdrawal of _ 
a8 unimproved land within the area from mining, location.. Rea OP ee Ga geet. 
ie ‘The. construction. and use by. the: Forest: Service of a cabin, barn, ‘and. iter’ | 
a structures. on. a. ‘portion of ‘the. area’ proposed: by a. ‘Forest’ Supervisor’ for 
an’ administrative site. might be sufficient to efféct_an, appropriation of 
ee ~ that’ particular portion of’ the land to Government’ use, ‘so ‘as’ to preclude 
“any mining location on the land ‘occupied ‘by’ such strictures, ‘but this would 

-. hot-constitute an’ | appropriation: of the unimproved portion « Of the: e-proposed . 
ome 


| “APPEAL 1 FROM THE BUREAU: OF. LAND. ‘MANAGEMENT. 
wR ro Crocker, Ellen B. Crocker, and Ethel: S. Welliever filed an 


application for nee patent: on 1 seven: ‘placer ihining claims 1 in the 
| made on. ene 20, 1918. The ‘Regional Forester, inter, ‘Mountetn 
“Region, Forest. ‘Service; Departement: of Agriculture, ‘filed a Protest. 


2The plucer sntio ae claims’ ate ‘known: ‘as ‘Siniahne group Nos: 1 cuvouen: q, sacien Oe 
cand areé.in. secs.,10, 11, 14, 15, 23, and. 26, as 22. N,, R,5 E., B,M., ee in: ‘the Warren . 
Mining District, Idaho- County...) ; ie PIE ccBh nie wets Ghee, Wing SIO0EY Ga Se Se alae pie 2 
| 9489555422» cited: ae, 
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against the patenting of these claims. “The protest was based on two 


ae . principal grounds, (1). that. some of the claims are in conflict with | - 


the Secesh. Administrative . Site of the Forest Service; and. (2) that — 


a ‘telephone. lines-and.a. road: constructed By. the . Forest: Service: 7 >, 


| through the Jand. covered by the claims. . ze | 
~The Director of the Bureau of Tad ‘Masaeement pre rn: tie ) 


E pre otest, except as to the telephone lines and the road, which, hestated, * 


_ would: be excepted from the patent, if issued. “(Bee Instructions, AA . 


lL D. 359 (1915).) The Forest Service has appealed. 


Prior to February. 1; 1905, the national forests were. omnis 


| by. the Department. of. the. Interior: The act of -that: date (33. ‘Stati. > 
628; 16 U.S. C., 1946 ed., sec. 472) charged the Secretary. of Agricul- mt 
= ture with the duty of executing. all laws affecting the national forests, — 


“excepting such laws. as affect the surveying, prospecting, locating, me 


: ed appropriating, entering, relinquishing, reconveying, certifying, or ac 


patenting of any of such lands.” . The administration of the laws | 
included within the exception’ remained the. responsibility of the — 


_ ‘Secretary of the Interior. Under. these laws, the Secretary of the — 


Interior is. authorized to: determine the. validity of. mining. claims in 2 | 
national. for ‘ests. . See Letters. of Secretaries oft nterior ee) Agricul- 


ture, 38: L. D. 609 (1908) ; H. H. Yard, 38 L. D. 59 (1909); Alaska — 
. Copper Company, 43 L. D. 257. (1914) ; J.B. Nichols and. Cy Smith, 
46 L. D. 20:(1917) ; Solicitor’s opinion, M-31021, pp. 12-29 (February . 


20, 1941) ; 29 Op. Atty. Gen: 803, 305, 306: (amg) ; 30. oP ae Gen. 


263, 269 (1914). | 
The land involved in ‘this 5 phocseding! was “Griehudéd i in ie Payette , 


. orest Reserve (now. the Payette National Forest) by the President’s 


~ proclamation: of June 38,1905. (34. Stat., part 3, p. 3067 ), pursuant to 


a _the authority of section 24 of oe act of or 3; aout ou Stat. ee 


160.8. C., 1946 ed., sec. 471). - 
. The: Forest. ie purpostediy’e established: nes Sedésh’ Ndariaistna- - 


; tive. Site in: ‘September: 1909 by taking the followmng:actions: First, a | 
local officer of the Forest Service, having the title of Forest Supervisor. ; 
? surveyed the tract on September. 7, 19092..The survey notes were filed 


inthe regional office of the Forest Serviee, where entries reflecting the 


The survey notes indicate. that a Pough boulder, ” by 12" by. 20°, Tocuted about 53 
feet from the edge.of a wagon.road which’ ‘thén ‘crossed a portion. of the°tract, was estab-. 
Hshed as the. survey ‘Inonument, the letters FSM ‘being inscribed. on one side of the rock 


and:a- chaining | eross being ' chiseled’ on: the: top... Based on this monument, lines - were. 


2 run: to: form ..a sical area: enclosing about’ 92 acTes; At corner number 1,-a rock ee 


| ‘inseribed’ on one side oe “was placed completely below. ‘the ground level and was covered ae . ' 
. with a ‘mound ‘of earth. -The rock at corner number 2 was marked a and: was buried Care ee 


inthe ‘ground, apparently. without: ‘a distinctive mound - ‘of earth over it: : The rock’ ‘placed 
at corner. number 2, if one. is: to Judge, by. recent photographs: and the inadequate deserip~ 


te : a 
tion of the surveyor, bore an inscription RY “on one side and was placed 80-a8. to. project —_ 


_ 2 inches above. the level: of the, ground... At the. fourth ; ‘corner,, the top of. the rock-was - - 


- ‘placed flush with’ the. ground. This: ‘rock: was: ‘inseribed: ee VOL: one ‘side, ‘according’ a So 2 


recent photographs. A witness tree was blazed in ‘the a of each’ corner.’ fans 


: BRT , UNITED: STATES Ve Be Ge CROCKER. Er AL. dy oar 
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. “survey ‘of the’ site were 5 sale’ on various records of the office; decond; on a8 


- : : : September : 94, 1909, the. local official who had made the survey prepared — oe 
ee report. entitled “Report. on. Proposed . Administrative Site” and relat- — 


o i ing to-the- proposed: establishment. of the “Seceshi: Ranger Station.” 7 
Bs This report’ was also. filed i in the regional : office of the. Forest, Service. ee 





= the 1909 survey. and report, states that. “My recommendations for with- 7 
“drawal of the Secesh. Site were. approved. September. 24, 1909.” _ How- 
ever, there is no indication. on the Teport. itself, and ‘nothing in. the. 


record other than the. quoted. statement (based upon recollection eX 
. tending back approximately. 35 years), tending to show that: the : pro- ~ 


“posal. for the establishment of the administrative site was ever ap- 


. s "proved by | any higher official, either on ‘September. 94, 1909, or Jater. - 
~The Forest. Services did not request. this Department. or the President 


- s to. issue an order withdrawing the land. from mineral] location. The 


nD affidavit. dated August 25, 1944, by the same person who ‘made 


- records of this Department, which i is the agency charged with the duty Soe | 
-. ‘of administering the laws. governing mining entries on Government- 


' ‘ -. owned lands, including the: lands 1 in national forests, have. never. indi- : | os 
cated that. the: and. snvolypd we! this. proceeding, was withdrawn ton ae. 


? mining location. | 


No. buildings or other fers were onesie on me site 7 


P “for. several years, after September 24, 1909. ‘During. the fiscal. ‘years — - 
1914 and 1915, a two-room log cabin, 16 by 20 feet, was constructed ee 
at. one end of ‘the surveyed. | tract. During the ensuing Qor3 fiscal ae 

- years, more work apparently was. done on the cabin; a. barn, 16 by: 24 2 he 


_ feet, and a small corral were built; and a rough wooden fence was S 
constructed to enclose. the cabin, the. barn, the corral, and. a.small . 


ete 2 garden plot’ adjacent. to the ney ~The expenditures. for these im-  - 


oe provements. were relatively. small. The Forest: Service records show — | 


| — -construction’ expenditures. of: $165.06 for materials: and: $570. 7B for | 


: the time of Forest-Service emplo; e SOF f a total of $7 35.79, plus $56.62 
for’ additional maintenance costs during the years 1915-1918. ‘These 





‘structures were ‘used by Forest- Service employees from. time to. time. 


prior to. 1931, but the record i is. bare as to any official use. after 1981. 
“Photographs. made j in 1980. show. that. the cabin was still, in a con- | 


“dition suitable. for human occupancy, and that the fence was in. good Ete! 


-Tepair.. Photographs made i in 1944 show, only. the barn, with its roof 
caved in, and a feed rack. ‘Both. were in a state of complete disrepair : 


. - “ap. of that. time. An affidavit, by the Acting Forest. Supervisor. dated - 
. “May 17, 1948, states :’“Pen' of more: years ago the cabin and fences — 


ai > were ‘destroyed and have: not been rebuilt. . At. the present. time, , as 


es well as at the beginning of this. case, the only remaining improvements i. | 
a es the administrative Site are the ald barn and the corral.” - na, 


- . None. of the improvements constructed. by. the Forest: Service « on E : 
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7 the. site was inside. the dimits of the inining claims “upon whieh the ee a 7 


| present. application, for- mineral. patent” is. based. | as 
> For. many. years after 1909, numerous. Sndividials *pasieuteal for - 


: minerals on the unimproved portion | ‘of. the Jand proposed for the © 


Care e /Secesh ‘Administrative Site and. on. n surrounding. Jands, without. ‘ob- : se “ 


Ce ee 


a cating Government | use were Sash by” ‘the Pétedt’ ’ Service.” ‘on ‘the — 
_ buildings. and at. points. where: the: ‘poutidary: of thie’ ‘proposed. site.was: 
_ crossed: by: a road, and-a, traik ‘During : some. of ‘the. time between 1909 : 
, and | 1930,.the bouridary of. thé , Proposed s site. was also ae with = 2 
| stating: that the. area Was closed to ‘sheep | grazing. - | 


Most. of the area. of the proposed: site‘ is siea lowland: which was “a ee 


Hoek to pasture the horses of Forest-Service employees, when they 


“stayed in the. area, a use ‘not, distinguishable from the, ‘pasturing. ef: . | ; 


_ livestock | on other meadowland i in the’ forest. 


The only pertinent issue to be ‘disposed’ of in ene progeeding’ ipo ee 


. whether, when these mining. claims were allegedly located,. there had ‘g 
been an effective withdrawal from, mining location of the land covered a 


— by. the claims. aoe 


In connection swith’ his point; 7 abould’ i. Beek that tke ace of ‘ 


| Si une. 2 1897, which provides. for the. protection, and. control of: forest - 
| "reservations, states that “it is not the ‘purpose or intent of these pro- 
__.Yisions, or of the Act providing for. such’ reservations, to authorize | 
an the inclusion therein. of. lands 1 more, ‘valuable | for the, mineral therein, ae 
cet or. for agricultural purposes, ‘than. ‘for forest’ purposes” (30. Stat. 85%. 
Toe 16 U: ‘6. C., 1946 ed., sec, 47 5) 5 that nothing i in the act shall “prohibit of 
any person. from entering upon such forest, reservations ‘for. all ‘proper. ee: 


“ and. lawful, purposes, including’ that ‘of ‘prospecting, locating, and | : 


* developing the mineral‘ resources thereof” (30 Stat. 36; 16 U. 8. ©; 
1946. ed., sec. 47 8) 5 ; and that. “any: mineral, lands i in any. forest, reser- _ 
vation | Pde ae subject to entry. ‘under the. existing mining laws of 


° : the. United. States ‘and ‘the rules. and regulations applying. thereto, . : | 
‘shall continue to be subject: to. such location and. entry” (30 Stat. 36; — 


16 U.S. C., 1946 ed., sec. 482). See 38 Op. Atty. Gen. 192, 193 (1935). 


Hence, althougit Tands reserved. ‘for national forests’ are. withheld gas ; 
“under. the national forest: legislation from. most’ ‘forms- ‘of ‘appro- 
-priation. by private persons, such Tands. are ‘specifically. kept. open to. ~ 


| mining: location to the same extent as: ‘the ‘public. lands’ generally. 7 
~ There is no. statute expressly, authorizing | the: Secretary « of Agriculture | 


7 > to withdraw. unimproved: national: forest. lands, from mining location. ; - G _ 


Pate wn 


- ‘since | it: is s the Rearotiy’ 6 of the Intarior, hee than the - Hadicinay 0 of ae e 
7 Agriculture, who is. authorized to: adininister the laws relating to ‘a 


gay oid STATES: Qe Ri @: CROCKER: Er Ae 28 
—_ a. ee af 1919 : ~* 58 


nS 


_ tn addition, machen the aBochotary: of Aiea? nor any other: afcal ae. 
wf the Départment of Agriculture on behalf of the Secretary promul- 
Tt, gated any- document “which purported expressly to withdraw from 


- mining location the area proposed: for the eatin Administr ative Site 
“in, the: report: dated “Septeinber 94, 1909. | 


At most, it might be concluded that ‘hee construction: and use: by the tt a 


- Forest Service = the cabin, barn, and other.structures on a. portion 


of the area of the proposed adininistrativé site, so firmly appropriated as 
that particular portion of the land to Government: use as to. preclude 
any. mining location-on the land occupied by those: Structures. Flow- . 
a? ‘ever, it is clear that such. construction. and use of those ‘facilities: ‘did 
-not.effect. an: appropriation. to public. use. of all 92. acres. within. the. 


- “proposed administrative site, so as‘to. -withdrasv: the whole area: from 


mining location. ‘In’ this connection, it has*been previously noted 
that none of the imnproyements: constructed. by the Forest Service on 
‘the site was within the limits. of: the: mining. claims. ‘upon which the 


- present application for mineral patent 1s based. It appears that the 
‘land. involved in these claims was unfenced and unimproved, “Was: open 


to frequent prospecting for minerals without. obj ection, was not plainly: ca 


‘delineated: SO. as to bar all use > thereof Dy others without Government 


Pe AS ea 


i thndequats to effect a -withdratral’ of unimproved land ‘from. mining ‘ 
‘location; and was not ‘exclusively arid. ‘Cotitinuously- occupied by Gov- eee = 


ernment’ structures or personnel,,, Consequently, . this” unimproved : 


‘land was. not withdrawn. from mining location by virtue’ of any: use 


~ ‘by the Forest Service as part of the Seéesh Administrative Site. oC f. 


_ Northern: Pacific Ry. Co. v. Wisner, 248°U."S.283, 288-290 (1918); 


. - Seott v. Carew, 196 -U; S: 400° (1905).” “Sée,. also, United States v. 
Tedford, Civil No. 891, United States: District’ Court for the District 


of New Mexico (November 5, 1945; ; unreported) , in which it was held ~ : 


that the establishment by the Forest Sérvice of an administrative site. 


“Gn ‘the: Cibola National Forest’ did: not’ preclude | baat locations on ae 
oe that site. , ee RSIS eae wn 


~The protest éf the Forest: Save against’ ae issuance of ay igineral 


: ate was properly rejected, ‘insofar as it was based on \ the purported : ag a 


: establishment of the Secesh: Administrative Site: - 
Therefore, pursuant to the authority delegated tor me ee the Baeke- 
oes tary of the Interior. (sec. 28, Order No. 2509; 14 F. R. 307), the deci- 
ma sion a of the I Director of the Bureau . Hand: ‘Management i 18 affirmed. 8 


» Masry, G: Ware, © 


fear eager a 
:. 3. The. Director. of ‘the. ‘Bureau. of Land. Management has not web considered the rene . 
of the. application. for: mineral. patent .submitted’ by. #,. .@: Cracker et. at; : Consequently, 


peel « — 3) UF 
a een eee i ue. 


ar this decision does not relate to. the question: whether: ‘the: applicants have. discovered valuable ae 
. mnineral deposits on the land applied. for and: are otherwise entitled to a mineral Patent - 


under. the eas aes 
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EARL © PRESLEY, ‘DAVID ESPLIN ET AL, INTERVENERS 
ere Decided February 18, 1949 


| Grazing Permits Base Property —Water—Cancella tion, | sie | bee | ; - . | | sh es 


_ Administrative officers: of the Department. ean. review, Seconaidee wee vacate 
a prior decision with. respect to. the ‘public land, SO: long as; the. land. remains | - 


7 under the jurisdiction of. the, Department, upon Sao) that 1 the prior ne ae - 


AD plat 


r 


decision was erroneous. ee 
A grazing permit based: upon: a ‘showing’ high: was er at the time: as 


sufficient. to. satisfy the requirements of the: Federal. Range Code,. and : ‘upon. a - 


ae which ‘grazing pr ivileges. have. been granted: over a. period. of years, will not . 

2 . be canceled unless. there is. convincing evidence. that the: base property upon a 

A which such privileges. were predicated was, ‘not qualified and - that: ‘the a 

~~ action in ‘granting the permit was clearly erroneous. — 
vit is proper to. ‘cancel a 10-year grazing permit upon discover vo that the parinit a 


was issued on. the erroneous’ assumption. that. the waters controlled. by: the . 


_ permittee were full-time waters, it. being. established that the. ‘permittee. has 
no: r-walid claim to other waters that qualify as. full-time ‘or ‘Briok, " waters. : 


APPEAL FROM THE GRAZING SERVICE! 


The ‘district grazier informed Earl CG. Presley. that he 40- -year 
7 “grazing permit, dated. May 28,. 1941, for 50. goats » and 8 horses, 61 
| percent on Federal range in. Mr. ‘Presley’: Ss individual allotment, wag: 
held. for. cancellation because “you have not provided full-time. water, | 


a which i in your case is year- -round, nor have you made a substantial use ...- = 


of your base property. in: connection with your: livestock. operation : 


te SN Presley. responded. with a claim. to adequate | water - a 


rights i in 1 Clay Hole Wash, Black Pockets, the Pointer Pond, and. the 


a Carroll Pond, as wellas two. ponds on. his. own homestead. . ‘The dis- 


trict grazier subsequently held. that Mr. ‘Presley’ S base. property, which 


was” water, was not. yearlong and. that. Mr. Presley had not. shown — ae 


7 ownership. or. legal control of the: base. properties which he claimed, > - 
other than the two ponds on his own. property... ee arg 
Mr. Presley appealed, and the-matter- was. brought. on. for anne: 2 


a before. an examiner of the Grazing Service. The issue-at the hearing 

was whether Mr. ‘Presley has ownership or control of full- time water 

. to serve as a base. for his 10-year. permit. and adequate to service his. 
individual allotment,, as increased by a: range-line agreement of No- 


-. vember 6, 1942. It was stipulated, among other things, that the two 2 


i ponds on the. Presley homestead. are. not year: -round, dependable Be : 


-. sources of water. 


-.The examiner ace as: a ‘inatéer! of: fact that Mr. Presley has no oe 


| right to the use of the Carroll Pond or the Pointer Pond; that Mr.. Z 


ie Presley does not hold a certificate from the State of Arizona coven: - %s 


Pa - 1 Effective J yuly. 16, 1946, the Gr: azing® ‘Service: and the General ‘Land. Office: ‘were’ ‘abolished: 7 a 
and’ their’ functions‘ “were ttanisferréd* to! ithe’ ‘Bureau: of: and: Management: bys section 408, Bis hes fe 


. Heoreoieetey Plan’? No. 8 of ‘1946: ie F, ‘R. 7875, sage aTAS) 


on -BARL C “PRESLEY, ‘DAVID: ESPLIN. Br “AL., iain ab ee 
7 ee _ February 18, 1949. si Pe a ee ee 
sy Black - Pockets’ or he rare in Clay Hole Wash; cid that: his vandoni ae 
use of these asserted: water facilities is not. such. as to. establish. any. 
recognizable claim to the use or control of: these facilities. The ex- 
aminer also found as a matter of: fact that: the two ‘ponds: on the 
Presley homestead: were presumed by the Grazing Service on May 28, 
1941; when. the'permit was: issued, and again on November 6, 1942, 
when the individual allotment of Mr. Presley was increased: through. a 
range-line agreement, to provide adequate water for the stock allowed 
on the Federal range under that permit and agreement, but that such. 
is not the case. He found that it-has been necessary year after year 
for Mr. Presley: to: obtain supplemental water supplies from the 
- Carroll Pond and:other sources of water i in Ane ycunaey: of the home- 
a stead to care’ for his livestock. « | aoe ee been 
_- The examiner concluded ne Mr. Presley't Ss pee nad eens im- 
| ee issued, and. that ‘at all-times since May 28, 1941, Mr. Pres- 


. -ley’s waters have failed to meet the qualifications of full- time water. 


” under section. 2 (Ik). or the Federal aoe Oode.* ~The permit was | 


“3 held for cancellation, - 


-Mr.-Presley appealed t to ‘he ead of the ae era Hlabontetids oo 


on appeal that he and others developed water at ‘Clay Hole Wash and — “ 7 . 
~ Black Pockets during the priority. Roney and that. t they, have used. woe 
these waters: every: year since that. time.. ° = | 


* A careful examination of the entire. oe aan nothing: which ae 

‘would: warrant, a reversal of the decision of the examiner. ae 

2 ~The area covered by the Presley permit is’ range which has been i 
lassified as: ‘suitable for year-round use, and the only. base e property 


eee te recognized i in that area-is full-time water. 


= Full-time. water is s defined 5 in section 2 (8) of the Federal Range : - 
| Cae as aes 


fle = water “nich: is: ‘suitable. for. contuniption: he iivestoeke and ‘ available | 


accessible; and: adequate for a certain number of livestock: during: thoseimonths.: : . 


in the year for. which the range. is classified as. suitable for use. Such. water 
may be from one source or: may be the aggregate amount available from several 
sources. 


Prior water is. defined i in nee 2 : a of the Federal Range Code’ - 
as— 


x * * water a during all i ietbatian part: of: flie: five-year period 


~~. immediately; preceding June 28, 1984 (hereinafter referred to as the “priority 


- period”), was used. to service certain public range within the service area of the 
oo water for a livestock operation that was established, permanent, and continuing, 
ae and which, duri ing ne period of: such use, normally, involved the grazing of . 


= 2 "This igection: was then. eer in. thes ‘Code of Federal pee riaune as” 4S. CFR, { 


- Cum. Supp., 501.2 (k). Later, Part. 501: of. Title: 43,. Code of. ‘Federal Regulations; was ' 
ow redesignated’ as: ‘Parti 161° (11. F.R: 14498) > Wee ne oa - . 


548 CER, Cum. Swop., 5012 ©. See footnote 2. 


292. DECISIONS. oF THE DEPARTMENT OF . THE INTERIOR [60 1D. 
livestock: on 1 the same areas of t public land for a certain » period or periods of each a 
‘year, ee ete aaa ae ee ee ee rnc ae ar As? 
- — er Grazing District No. 4; Ticenses and permits are issued -s. 
in the following manner and order : 4 : ae 
(1) To qualified applicants who own or ccomitel fallen prior. wa- 
| tor, to the extent: of :the. priority. of :such- water; (2) -to- ‘qualified: ape. 
- plicants owning or controlling full-time water; and: (3) to other: ap-. 
-plicants for the number of livestock. for which range is. available and 
- which can be properly grazed without detriment‘to the operations on . 
the range of applicants vane or Peonirotline, ae ePDP erties 1 im eras _ 


(Oe CU as cee 


It is clear fin the record: ae thie water which may have been ob: | 
: tained during: the priority period at Clay Hole Wash and at Black — 
_ Pockets by Mr. Presley and his associates would. not haveserviced'an | 


- established,. ‘permanent, and continuing livestock operation.» There- 
fore, these waters:.cannot be-considered ‘as prior waters within the - 
casanng of-section 2. (2) of the Federal ‘Range. Coder. © 


- Mr. .Presley has established ‘his claim only -as- to ‘the two Bonide cm 


“located on his own land. As these ponds are admittedly not full- | 
time-waters within the. meaning’ of section 2. (kk): of the Federal Range 
~ Code, they will not support his: grazing permit. In the absence. ae a 
-showing:of ownership or control. of other waters which meet. the-re- 


- quirements of that section or of section: 2 cy of the — it follows . & 


_-that his permit must be.canceled. . gato eae | 
The error of the Grazing Service: in) issuing ihe permit? in abe net - 


| ane while regrettable, cannot estop the Department from tak- ie 


ing corrective. action.. Kern Oil. Cov. Clarke, 31 L. D. 288; 302 


(1902). It is well established. that administrative officers of: the. Des. 
- partment ‘can, | Svithin: their respective areas of. authority,. review, re- 


. consider, and vacate a prior decision with respect:to the public. ae sO. 


-long-as.the.Jand remains under. the jurisdiction of the Department, — 


upon discovery that the-prior. deeision..was erroneous... State-of Cali- 


Pe ee fornia, Standard Ou Company Of: California, Transferees, 51 LD: 


144, 144 (1995); Ave Ze Murry, A-24259; April 15, 1946 (unreported). 
“In fact, section 9 (d) of the Federal: Range Code * Provides for the 7 


cancellation of permits'improperly issued. 


A grazing permit, based upon a showing: which was eee ae 
- the time as sufficient:-to satisty the requirements of the Federal Range 


het Code, and: upon which: grazing: privileges have heen granted: over. a ‘ : 


a period of years,. will not be canceled unless there is convincing evidence 


_ that the. base property upon: which such privileges were’ ‘predicated 7 
was not qualified and that the action in h granting the e Perna was. is clearly ; 


7 443, CFR, Cum. Supp., 501.6 (bd. ‘See’ footnote’ 2. eee ee i ee oes 
543 CFR, Cum. Supp., 50L.9 (a). ‘See footnote: 2.) 6 te beak verthoe tela prt 
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ee ae 4 | February 24, 1949, | er ea eee 


=  eeeonacte! Joba De one Martin Ty Magnason-< a ale o iene. 


weners, A942968,/May, 24,1946. (unreported). : In, the. present: case; | 
however, it is selene: that: Mri. Presley's base property: (the two-ponds - 


or his. homestead) is not'qualified and-that.the action of: the,Grazing 


‘Service-in: issuing .a permit'based on: that property. was erroneous. =. _ 
o, -’ Therefore;. pursuant: to the authority delegated to. me by: the eet . 
| tay of'the Interior (see. 23, Oder) ‘No: 250955 It FB. Re 307 ds ‘the: cae 
: sion of the: examiner is affirmed. WEY ty : 
iar ne ahi ee ee: oe. aa oes po Pes Masi G. 3 Way | 
Cee, Ua ome aes Bees ey = - Orca es eee . Solietion:. +. 


; ae "WALTER w. STOLL sof . : a ~ 
2 a-esT + Decided February 24, 1949 
Goal Leases —Alasks Coal Lands. Soy gt 9 ee = 


The isstiance of. leases on ‘the ‘unreserved coal ands and coal “deposits in 
Alaska | is within’ ‘the discretion of. the 2 Secretary of. the Interior. ; 3 


etge? 


"ag would justify the: expenditar es incident to the opening ‘and equipping ‘of a oe 


a new toine in. Alaska, it was ES to. reject: ‘an peepeaden ‘for a. coal 
lease. a ten | 
“APPEAL FROM. THE GENERAL LAND OFFICE 


“The Comeissonar of the General Land ‘Office’ rejéoied + thie 2 apple | 
eation of Walter W. Stoll to lease certain coal land i in’ Alaska: pursuant 
_ to section 3 of the act of October 20, 1914, 'as amended (48, U:.8°C2.. 

1946 ed., sec. 434): The rejection’: was bused: on a report of the Geo- . 
logical Survey which stated; among other things, that the land con- 
tains coal deposits suitable for coking and blacksmithing; that: there 


~ ‘was'a critical shortage of mitie labor in Alaska; and that: the need for 


coal had decreased to the point where the Spay exceeded the demand. 
The report indicated that the Geological Survey: favored the with- — 
holding of the land from: leasing until such time as the: demand o 
coking coal for civilian or military use should become eviderit.. ee 
On appeal, ‘Mr: Stoll contends that since the‘land for which he ap- 
: plied is unreserved coal land, it.cannot be withheld from leasing upon — 
. the-mere- recommendation of the Geological Survey. » Mr. Stoll also 
_ disputes the statements in the report relating to the. shortage of. mine | 
— labor and. the lack of a market for coking: and: ‘bl ekoraeiring coal. 





"1 Effective Taly 16, 1946, the General Land Office. and the’ Grazing Sérvies. were abolished 
“and their functions were transferred to the ‘Bureau of Land: Management: by: section 403, 
‘3 ‘Reorganization Plan No, 3 of 1946 (1LF. R. 7875, 7876 ; T7786). 


9Mr. Stoll’s application’ is for the HYSW% and the WASH - gee. “31, 20 N, rae 
 B.6E, S.M, Alaska.’ .He refers.to this:land-as-Leasing-Unit No..14; --As a matter.of fact, 


the land: for: a hich: application i is made ‘is:not- Leasing: Unit: No. 14 buri is unresérved land -ad- 
_ Jacent thereto. . Leasing Unit No. 14 has been. reserved from leasing under section. 2 uf the 
- . act of Oprober 20, 1914. aes U. 8. Cc. 1946 ed,, Bec, aa 
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” After the receipt a Mr. Stoll’s appeal; a a aihee report was obtained 7 


- from: the Geological Survey respecting the conditions. affecting the = 


ae production and marketing of coking: and blacksmithing coal-in Alaska 


and the feasibility of leasing: the: land invelved in this proceeding. 
‘The substance. of that report was made available to Mr. Stoll, and he 
waspiven“an opportunity to. take a: ‘further showing in support of. | 
his. application. In response, Mr. Stoll submitted’ additional data in 


an attempt to justify the issuance of the lease to him onthe basis of, - ae 


| current and future needs for coking and blacksmithing. coal. 


Consideration must first be given to the legal question cd by Mr, ae 


ae Stoll as to the authority of the pee, to withhold, the land from r Pay 


: leasing... | 
Section 3 of the act oe October. 20, 1914, as beled provides: 


- That the unreserved coal Jands and coal deposits shall be. divided by the Sec- 

_ yetary of the Interior into: leasing. blocks or tracts: of forty acres each, or mul- 

_ tiples thereof, and in such form as in the opinion of the Secretary. will permit |. 
— the. most. economical. mining of the coal in. such blocks, : but in no. case exceeding 


two. thousand five hundred: and sixty. acres.in any one leasing block. or. tract; and — | 
| thereafter, the. Secretary shall offer such plocks or tracts: and the coal, lignite, . 


and associated minerals therein for leasing, and’ may award leases thereof _ 
i through. adver tisement, | competitive bidding, or such. other. methods as. he. may | 
by general. regulations adopt . Sa ee a es 2 | 


Although the Soceatary 1 19 dicecred! In ae eres to - | 


divide the unreserved coal lands and coal deposits into leasing blocks 
and to offer those blocks for leasing, his authority to award leases is 


. couched i in permissive Janguage,| 1... ‘the See may. award Jenses - 
| thereof.’ ” [Italics supplied.] - : a 
That the Congress dsignadly, left es othe. dice: tion: of the cee etary 


the question whether to lease or not to lease is evident. from the legis- moe 


: lative history of the. section. This particular: section. of the act.took 
various. forms during. its passage. through. the Congress. As intro- 
duced, section 3 of HH. ‘R. 14223, 63d. Cong., 2d Sess., stated that— 


bigeye the Secretary: of the Interior shall, from time’ to time upon the feaiest: a poh 


. of. any Fant applicant or on his: own. motion, offer such: Jands or. deposits.” 
of coal for leasing, and | ae. oe shall award: leases ther eof * ee 


. | As = by ihe House of Representatives, the section’ declared that — 


oe * -* the Secretary of the Interior shall, in his discretion, from time to time Of 


eR oe - offer such, Jands ¢ or deposits: of coal for. leasing, and award Jeases there- -_ 


| “As, passed by t the Senate, the: section i provided | diate ere 
ee . the. Secretary. shall. offer such blocks or tracts. . A - fonjentee : . 
and shall award leases thereof ees ee ee ce 


However, the entire bill was rewritten j in n epilference; oa en By was : 
enacted as: rewritten, in conterence.. : In: explanation’ of, the change — 


a hers oa ee WALTER: W, STOLL oo eee wee. DOR. 
en ee — Piel 4, 1949 Le Oy ae ge ake 


ae mde in ths: versions sof the section passed by the ners a Represent _ ae. 


7 -atives and by. the Senate, the conference committee: said: 


“In: ‘section 3, page 14, line 13, the. word: “shall” was. changed’ to. “may,” * § 


0 that: instead of making it mandatory: oD. the Secretary. to: award. leases to. oe | 


who should not have them, it was: Jett to his discretion, in. order. that, the. public ; - - we 


pe interest might be subserv. ed and no- ill-advised leases made.’ 


It is apparent, therefore, that: the. unreser “ved coal land. involved i in = 


een hie proceeding may be withheld. from. leasing if it appears that. the ogc 


: ‘ leasing. of the land would not: be in the. public interest. C fe. United er 
States ea rel. Roughton v. Ickes, 101-F. (2d) 248. (1938) 3, Dunn ve 


7 ~ Ickes, 115 FE. (2d) 36 (1940), cert. denied 311 ULS. 698; ated States - 7 


ep rel. Jordan v. Ickes, ‘143 FE. AeA). 152 2 (1944), cert. denied 320 U. S. ae 

ie SOL. > | 
fea aug doer a that thei issuance tae a “Tease | is ediacrebonary, he 
next question, 1s whether. the circumstances surrounding | this. particu- 
lar case justified the action of the Comiitiissioner i in. denying. Mr. Stoll’s. 
3 application. : 

The land in question's was 3 formerly: held: i one Rae ‘Hockey oe 

| prospecting permits, Anchorage 06024, 06912, and 07864. In connec- . 

tion with these permits, Mr. ‘Heckey. ce a right- of-way through re- 
~ served land adjacent. to. the land held under permit. and the use of a 
portion ther eof for a camp. site. “The portal of the Heckey mine was 
located. on. the reserved land. At the time of the Heckey mining | 
operations, Mr. Heckey was: able to deliver his coal to. the Chickaloon. 


_ branch of the Alaska, Railr oad at 2: point close. to. the. mine opening. 


~ The railroad lias now been replaced by a highway, and it would be 
necessary, for Mr...Stoll- to. provide. trucking » facilities for delivery’ 
— of the coal:to. the present railway. yards, at Sutton or Palmer, approxi- | 

: - Inately ae and 30 miles: distant, in addition to making a new mine Y 
opening. | toe 

. Mr. Stoll eonices that tere is a ‘need in ae Territory: of “Alaska ae 


for the particular kind, of.coal which-this land will furnish ; that. : ee 
| considerable amount: of such coal i 1s: imported. into the Territory an- - 


om “ nually, for which ‘the: residents. “pay: inordinately high prices; ‘that - . 7 
| - ample mine labor 1s” ‘available; and that there is a vast. market. for an 


metallurgical coke in the Pacific Northwest. which might: be supplied 

ee with the coal from this land. oe oes 

et _ Against these contentions : are. ae er of the ss Geclonical Survey; | . 
ae: which show that, although Mr. Stoll t nes cited perenne instances.” 


- ae sumption of such coal in , Alaska ond as to the average price paid for O. fe 


oO, Rept. No. 1178, Be. 15, , 68d Cone. 2a Sess. (1914) 
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| such ail the shipments and ales which ne has ‘reported reflect: ghuer o 


imal ‘anditions which. prevailed in Alaska. i in 1946, ‘during: a ‘period. : 


of extensive ‘military construction, and that’ the instances’ which he — 
_ reports would not be repeated innormal times. In addition, the Geo- ; 
— Jogical Survey points to the fact’ that; although there is a substantial 
- market. for. metallurgical coke. in™ ‘the: Pacific Northwest, Mr. ‘Stoll 


has’ presented nothing’ to ‘show that he could successfully, compete ie | 


_in that ‘market with. coal from the: highly mechanized 1 mines in the ae 


a3 Western States. 


| From a review of the entire oe I ‘conclude nae. it fails to’ show - 
7 such: a need for coking and: blacksmithing’ coal in Alaska; or such a 
‘probability of coal from this Jand’ being: able to compete successfully eal 
- in the market of the Pacific Northwest as would justify the opening © 
of anew mine. The decision of the. Commissioner, accordingly, was. 
correct and should be affirmed. . “However, itis possible that the situ- 
ation: may have changed: substantially since the compilation of the 
record ‘in this proceeding was completed, Tf so, there would be no 


objection to the submission of anew Spee 7 a Tease’ covering =: o 


; the land involved i in. ‘this ‘proceeding. 


i Therefore, “pursuant. to the: authority delegated be me oo the eS | 
retary. ‘of the Interior: (sec. 23, Order No. 2509; 14 FEF. R. 307 \. the’ 
7 decision. of the Commissioner of the General Tand Office i is. affirmed, 


2 : but the affirmance i is without. prejudice to the right of Mr. ‘Stoll to file | | 2. 
a new. application for the sameé land, if he so. desires, and if he believes oe 


that the. situation’ has’ ‘changed. substantially since the time of. the 4 
me most recent, submission of data regarding. this matter. a a 


| Masrne G. Warr, . “ 
a Solicitor. 7 


ee * “THOMAS OWEN, WESTBROOK 
vere Pee J | Decided February 28, 1949 


| Homestead ‘Entry-Beonomi¢ Suficiency. of Satry Ey for Less Than. is 
Legal Subdivision. Pa ae + Ee Oe ae SM es ee 
se be homestead entry .is properly selected: for land in ‘thes: floodway? ‘of: & river _ 
which is not spievle for ron production, because of annual floods on the | a 
land. : 7 mop Ay F fea 
A homestead entry can properly ‘be allowed. for a “tract of land - Which; one 
| ~ sidered by itself, is not a self-sufficient economic unit but which,’ ‘when its 
use in conjunction witn other available lands is. considered, does ne 
a self-sufficient: unit.: See eg ORT OR ee yee ecm eres a7 
a homestead entry will : at be permitted for ‘less than a legal’ subdivision; bie 


in: special circumstances, where ‘the: public. interest is not prejudiced, a. seg- aa 


- Teguitive: survéey“oftan ‘area ‘less than-alegal: subdivision. will. be directed. in _ 
order to. permit the cm to be made. a 2 oo a pee 3 


rr oe ee THOMAS “OWEN "WESTBROOK ° a ee 


- | February 28, (1949 ¥ < 
APPEAL FROM THE GENERAL LAND OFFICE: | 


* Thora’ Onen Westbrook wrote the: General: Land Office « on. 2 Mateh ho 


OT, 1940; that: he wished to make a. homestead entry. on certain land 
and: requested: application. blanks: “The: forms: were.isent: to*him: on 


- December 15, 1941, and-he returned: them, completed, on Ja anuary :26, 


| 1942, “On November ‘4, 1944, the. Assistant Commissioner: of the Cue 


eral ‘Land Office: vojected: the application for the réason. that:most of 


the land applied for (lots’8,; 9, 10, sec. 19, and lot 1,.sec. 30, T. 16° Nii 
—R.7 ES 5th P.M. , Arkansas) is. within: the: floodway: of the St. Fravicis. 
| River, lying east of the’ west’ levée of the river, 'and:is ‘unsuitable: for 
erop produstion because ‘of annual inundation-of:the land by: floods: 


The Assistant Commissioner observed. that approximately’ 20 ‘acres ae 


7 ; of the land. applied for lies:west-of the levee:and is.suitable for. oo ce 
- but that this. acreage is to6’small for a‘ self-sustaining: ‘farm. ‘unit. 


ee Because Mr. Westbrook had entered*the: military: service, an’ nel or 
: ca : was filed by. his ‘attorney. | At the’ latter’ S. request, action on the. appeal a . 
was: ‘suspended until Mr. Westbrook’s ‘discharge. from the military - cap, 
~'gervice-and from’ hospitalization for i pola sustained ' in n- thie’ sos iagn oo we. 
a. which. left him seriously disabledy’- STE AW ete? Gian 7 : 


Westbrook ‘eet. on: + Hie and in . 





- On appeal, it is assertéd | that’ Mr.’ 4 


ak J uly” 1940; that he built a.two-room house- on the 20-acre tract west. or 
the levee ; that he cleared and cultivated 14 acres of that’ tract;gtowing = 
corn and cotton: ‘on it? and that‘he cut the vunderbrush. from: the: land 
ane lying i in the floodway, using that: laid’ for. grazing purposes. bas. i 
‘also stated: that? Mr. ‘Westbrook: was in partnership with his father, an 


oe who owned the land adj olning the’20-acre trict, and'that they: ‘operated a 


. - 8 successful livestock business; which: dependedupon’ ‘use of the land - . 
“2 gill the floodway for‘summer pasturage. ‘T€ is admitted that the flood- 


way land is not suitable for crop production, but itis contended’ that — 


es, __ the floodway land can be used “in: conjunction: swith: the. 20-acre tract. | 


to comprise. an ideal stock -Taising unit, as: sufficient: corn’ for feed « can 


ue raised on’ ‘the’ 20-acre tract. 

‘In view of the adinitted’ fact” that the Tana in’ “the foodvhiy’ is not 
| suitable for the production: of agricultural crops, the Assistant Com- 
missioner was correct in rejecting the application as. to that land: 
~, Other applications for homestead. entries in the floodway of the. St. | 

Francis River have: been’ uniforinly’ rejécted. John Pinkney. Colbert, 
~A-24999, February 27, 1946; Hverett Ha ervey Elder, A-24171, March 
a 4, 1946: (both: unreported). 
As. for. the 20°acres west, oft the: levee; it seems ‘undisputed that: the > 
: land is suitable: for. TOR. ‘Broduction, "The" oy, ‘Bout at. ‘issue’ As 7 


Pate fore & tae 


ee . - 2 Effective July ‘16, 1946, the ‘Gvauing’ ‘Soe and. the General Tand Office + ‘were 5 anoliatied- oa 


and ‘their functions were transferred to the Bureau of Land Manigement by section 408, ae 


2 = er eane one Plan: No. 3 al An6 (a F. R. 7875, ‘T1876 : 7776). 
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| _-whether the tract is a self- risiaine 4 ante orenr | by itself, ne 2 


— tract may not be a self- sufficient. unit. ‘However, the facts in this case. 7 


 inidicate that the 20-a¢re tract hasbeen successfully used by Mr. West- 


brook: in‘ conjunction with his father’s land and the: floodway: land ~ 
‘to-furnish him:an adequate livelihood. . It is not improper .to- couple | 

the floodway land with the 20-acre. tract in: determining the: economle 
| sufficiency of the latter, because alr entryman on. the tract. would ac- 


7 quire a2 preference right to a grazing lease: on the adjoining floodway for" 


| Jand (43 U..S. C.,, 1946 ed.,-sec. 315m)... Moreover, there‘is no require~ ~ 


ment in. the Horiestead law ‘that an. entry must be entirely self: sufficient, aa | 
| although the economic. sufficiency ofa. tract. is an. important. element, — 


to consider in ee? whether land should be Classified, as 3 suit- aa: 
able for homestead entry. a. 8 gn te 
_ - The public interest. requires thes the. iootway ee remain. dee ea 8 
anitely” in: Federal ownership: for flood-control. purposes, . The. small 


acreage west. of the levee, however, is not needed for that purpose or 


a for any other public purpose. Tf there is any reasonable. prospect, that. a 


the land can be successfully. homesteaded, there seems to be no.ade- 


| quate justification for refusing an. entry:on the land. ‘Particularly. is. 
_ that true in this case, where the applicant has been seriously disabled. os 
ag the result: of his. war service and*is anxious. to-resume. an economic. - 
: pursuit which: proved. to: be. sucvessful in: the. past. It 1s the recog- | 
nized policy. of the Government to assist. and encourage veterans in re- 


: establishing themselves in. civilian: life, and every, reasonable. effort ca 


: should be made to. foster that. policy,. 7 7 
The Assistant Commissioner: ‘of. the: General taad Office recognized: a 


ig the propriety o of disposing of the land west of. the levee and. suggested ee 

- that a public-sale. application or an. additional farm- -entry. applica- Peat 

tion: should. be filed. for the land. .Mr. Westbrook cannot. tnake.an. | - 
additional farm entry. because: he: does not: own the adjoming land 


7 (43 U.S. C., 1946: ed,,. sec. 161)... -He objects to. the public-sale proz "he 


ae cedure on the ground of ‘its possible. high cost to him. In view of the — 


fact that the highest use of the tract seems to be for the. production Si Coe 


ot of agricultural ‘crops, it-appears that. disposal, to Mr. Westbrook under 


the. homestead laws Should, be. allowed In, \ the. circumstances of De oo /- 


. case. ’ | 
“Mr. Westbrook’s: antays ae course, connor bo. alleen bon de 20. acres. ai Be 


= at this time because the land:consists:of only part of a. legal subdivision, ae | 
San and entry cannot. be made for less than : a minimum. legal subdivision ae 


bette 


“8 The’ bre: Sperformed. by the. anpellant. on. the land in 1940 ts ‘not ‘covatdered . as: dvoutabe, © . 


Nshing any equities: in his favor: “The: ‘Yand had? been: withdrawn: from’ entry: under the 
_. general withdrawal order of February 5, 1935: (Executive. Order No. 6964), and was not. 7 - 


: subject to occupation. The appellant, therefore, was occupying the land without authortty. 
of law When: he cleared. and: culivused it. and built. a cabin, on it. a 


. bas ee EL “MIRADOR: ‘HOTEL O. os ee eee ae 7 
ao | March 1, 1949 ae geek, Seo 


ae a (40-2 -acre ace Or a cone lot:-: In, pola creado: oe 


ever, a, sepregative survey willbe ordered where adherenee ‘to. the: 


general rule. would not serve-any. public interest. Luckey. Vv, Huseman,. me 


66 T.. D. 31. (1936) ; State cf Arizona, 53 1.D. 149 (1980); Rubert liay 


- 7 Spencers 60 I: D. 198. (1948). Such circumstances: exist in this case. 


In conjunction with his homestead: entry; Mr. Westbrook will-be 
2 afforded the oppa maty to. apply. ae a grazing. lease: on the land pe aw 


| the floodway. re a 
-...: Therefore; pursuant to the. aacthavite delegated to. ie Bolicivar: by we 
a ihe Secteeay of the Interior: (sec. 23, Order No. 9509; 14. F.-R. 307) 5 
the decision’ of the Assistant. Commissioner’ 1s. affirmed: insofar. as;it- 
relates to the land in-the. floodway, but is reversed insofar as it relates — 
to the land west of the levee, and the case is remanded:to the Bureau - 
of, Land Management with. instructions to: allow the entry as to the — 


— land west of the levee after a. eerceetive aun yey: of ne Mass shall. have 
| been made. ee. oe oe ee eri. es & 


ftasens @. 1 Wars, as 
ae “Solicitor. , 


coe ie EL “-MIRADOR, HOTEL company 
- A-25287 - J “Decided March 1, 1949 
Gerard Scrip Acquired Land—Status of. Reconveyed: PublicI Land. 


anne term “public. lands” generally does - ‘not include. lands “acquired by ‘the: a 
_ United. States from. pr ivate ownership. Le as : 
_-Publie land which. has heen. ‘properly patented: and ‘pas ea into, eed. | 


ownership does not regaii its status as public land.upon being acquired 


» subsequently by the United ‘States through purchase ‘or condemnation. | 
Gerard scrip cannot: be located on land acquired by. the United. States from _ & 
_ private: ownership, hecause such land ‘does not constitute: public land haan a 

‘the meaning, ‘of the's serip. act. ane mee o 


aa Fe eT ae tae MRED aE mame tut cane” NAT teens sae, 
R, rit a ‘ . » 
asics 0s 


e _ APPEAL. FROM THE BUREAU oF LAND MANAGEMENT 


| The. El Mirador Hotel. ‘Company filed‘: a . Gerard serip ee . 
| ee four tracts of land in the city of Paln Springs, California. _ 
The acting manager of the. district, land office. rejected the applica- Bat iie 


tion on the ground that the land had. been patented‘and that there was. ; 


no ‘record: of a reconveyance . to the. United - ‘States. ‘The ‘Director. - 7 
v2 of: the Bureau. of Land Management. affirmed. this action. The appl | 

_ ; cant appealed. to the head of the: Department. .. es x 

| “On April: 22, 1948, Lissued al interim. order plevke. the applet’ os 


- 30 days in eee to submit evidence in support of its- application: . 


28 and appeal and to show cause why its es should not be re 
ae nO serine cores with 43 as 296. 4, - 


- as DECISIONS oF THE, DEPARTMENT. OF. THE INTERIOR 160 LD. 


The appellant, has submited” a. supplementary showing, which: in- : 


_ cludes a: copy-of the: decree entered. as of June 22,1942, on. declaration — - - 
tye taking No: 9971-1 in the District Court of fhe’ United: States for — 


‘the’ Southern: District of. California, Central Division, whereby the — 


7 United. States. acquired title to these tracts of land for military pur- 
poses. This.’ evidence anda: supplementary: investigation: establish. 


ay land.’ | - 
| "However, wader the ener el ‘Act. (10° Stat, 849), the’ me | 


| — thati the United States was the owner of: the.land- when. the. scrip. 7 


| application was’ s filed om a une 5,.1947,. and. is still the owner vee: the 2 : 


‘ean only be used in applying for “public lands.” The term‘ “public a 


-jands” generally. does not include lands acquired by the United States | a 
from: private: ownership. oe for cme arg 40. Op. a, Gen. 9 a 


: Glanuary. 8, 1941).- : 
To hold. that ieauecd ae are ecubie: ends are lead: is ae ts! 


sine consequerices.. A tract: of private ‘land is usually purchased by - 


the Federal Government for a particular purpose. If it. became 
“public land” upon: acquisition. by the Government, it would immedi- 


ately be subject to entry, selection, location, and other disposition |. i 


under’ the public-land laws,. despite ae fact that it was acquired. for an 


a specific- governmental. purpose... A construction of the law. Permit : 


: ting such a fantastic ‘esiilt would obviously be ‘untenable. Be 


- - The appellant claims-that the. acquired Jand in this case is. “public | - as 
land” because it was public: land before it passed into. private. owner: | 


ship. Northern-Pacific: Railway Oo. v. McComas; 250 U.S. 887 


ao (1919), upon. which the, appellant relies, does’ not. support its contén- 
tion. In that case, patents were-erroneously issued’ toa railroad. for a 
2 “place lands to which a claim ‘had previously attached?” The railroad- a 


— grant act: specifically granted. to-the company. only place. lands which — 


“were ‘free. from claims. . In recognition of the error, the. railroad. — 


re -econveyed.t the landto, the United States. The: Supreme Court’ stated 
‘that: this. operated: to restore. the land to its: prior status’ as ‘public 


7 land. “The. Court stressed. the. fact, however, that the -patents had : 
= “passed only the naked legal title to the land and that the United 
» States im ery | remained the: true owner and” “was” + entitled to a.. 


? A 


ppmeaie deni 


af different status. Te. was ae strnacilly patented’ ‘the fal lege Oe as 
: and equitable title passed. to: the patentees; andthe United States at. 


| no time was entitled to a reconveyance: | The original : status of the ; 
land ‘as public land furnishes no logical basis. for distinguishing it 
-. from other land which has been Soe es a the United Stites 1 from | 


a pee ees a aha eee ee en eee See 


Pd ee 


tect gtd tre eee ekes SO. 
ere be er ire 


| 209], a So a : : _ “ Oe Re TEAM wie eater Se : 301 


ee 


som "* Gohdegiadtly; it “uist be conieludéd that the a’ in n anestion i is ‘not 
“public land” within the 1 meaning of the Gerard Scrip Act. i 
Mie “Therefore, pursuant ’ to the authority delegated to. me by the Rae ae 
aay ofthe Interior (sec. 23, Order No. 2509; 14.F. R. 307), the Tee 
_ decision of the Director’ of ‘the Bureau of Land aes, 1s 
| affirmed. wi | | - sale aan 
| oe - Masnix G. 1 Waar, ae 
| “Solicitor. 


pe eo 10: R. WILLIAMS 
“A544. hd "Decided March ve 1919 


Resurveys-—Reestablishmen of Township Corer. ae ee 


_ The. Federal ‘Gover nment lacks power to affect, by. means ‘Ges a ‘second § survey, - 3 
> the. property rights: acquired by. private persons under. all official Survey. 7 
Where. the reestablishment of.a township: corner on a second survey is’ ‘sup 

. ported .by substantial evidence, a. ‘protest accompanied. by: affidavits: of. eOml-' 
| ~ flicting evidence does not necessarily. warrant. a. ‘further survey: or "investi. 7 
a gation of the fownsnin corner. Ss : 


te APPEAL. FROM THE BUREAU oF LAND MANAGEMENT 


a 1941 and 1942, Assistant Cadastral Engineer Walsh of a. Ga. oe: 

ai Land Office? madea dependent. resurvey of. T. 20.'S., R. 6 E, | 

| ‘Huntsville. Meridian, Alabama, at the request of. the United States : 
Forest Service. Shortly after the field work was completed, OR. | 
- Williams filed a protest, against the. resurvey insofar as it reestablished | 
‘the southeast corner of the township. Mr. Williams: urges. that the 

. true corner is marked by. a large white. rock, which is 51 feet west. and 

i‘ 12 feet south of the corner as reestablished by Mr. Walsh’s. resurvey. a 
- "The south and east. boundaries of the township were. surveyed in. 

1832. by Deputy ‘Surveyor LeRoy May, and the. lat. of. SUEY, we 

; approved on February 26, 1834..- | : 

* In making his : resurvey, ‘Mr. Walsh. dia ann find the Code ae 7 

with which Mr. May. had marked the southeast corner. Mr. Walsh’s 

- field notes indicate that: he reestablished. the southeast corner of the 

| township. on the basis of. secondary. evidence, as follows: Bennett M. 

Horn, county, surveyor of Talladega. County, Alabama, and until re-_ 

| cently also. county. surveyor of Clay. County, Alabama, pointed: out 

- the southeast corner.to Mr. Walsh. Mr. Horn said that he was familiar 
‘with the corner because he had reestablished it in 1918 from the stump | 

4 hole of the original. northwest bearing tree, a chinquapin.. Mr. Horn | 

stated to Mr. ‘Walsh that the stump hole had been identified for him at 


4 


LBffective nly. 16, 1946, the General Land Office and the. Grading. Shivice were abolished -. 2 
and their. functions; were transferred to, the’ ‘Bureau.of Land. Managerent by. section, 403, 
‘Reorganization Plan No. 3 of 1946 (iF BK R. ‘7875, 1 1876 ; i) 
oh 9499855428 seg 


eo lwe)l 


athe emg 
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| te time » by nearby eras who ee ‘with: ‘certainty. the ies of: an 


this particular tree. In addition, Anse Williams, who for. many, years ; 


| ~ had operated a blacksmith. shop, hearby,. informed Mr. Walsh regard- re 
| ing the location of the northeast. bearing. tree, an oak, cand. the. north. ; 


west bearing tree, which he said he remembered very eal Mr. Walsh © 


then located the southeast corner. from these two positions, ‘and found : 


that it’ checked very closely with the | corner as located by. Mr. Horn. 


PT his point. thus determined was 92 links S. 0° 14’ W. of a large red oak 
tree with old blazes, apparently marked to determine the. line between .. 
sec, 36, T. 20 S., R. 6 E., and sec. 31, T. 208. R.7E. ‘That corner was 
found by Mr. Walsh to ‘be 150 links. (the record distance i in Mr. May’s 
survey) south of a branch, or creek, whose course is southwest and 
which had been noted in the May survey. . To verify. the position. of | 
_the southeast corner of the township, Walsh. then went eastward. and 
found, at a distance of 40. 06 chains and at a bearing of S. 89° 26’ EB. , the ; 
~ local quarter-section. corner for sec, 31, T. 20 S., R. 7 E., and sec. 6, i: 
i OL Sg R7 E. The record distance of. fic quarter: -section « corner noted ts 
ome cl the May survey was 40.00 chains. mato | 


On the basis of the evidence outlined above: Seba Ly the ae Re 


| close and: regular: relationship. of the courses and. distances from the © 


. _ bearing trees, the branch, and the eastward local quarter- -section. corner,. 


Mr. Walsh concluded that he had found the point for the original — 
: southeast corner established by Mr. May, and he thereupon marked the 


- corner witha ‘standard Government corner post. 


: . : imissed O-R. “Williams? ‘protest: 


Upon OR. Williams’ insistence that the southeast corner, as thus 
reestablished, was erroneous, Mr. Walsh returned to the land twice for. 


further investigations. In his supplemental reports, he concluded that - a 


his corner was a “proper ‘reestablishment of the ‘May corner. 2 

The Director ‘of the Bureau of Land Management. eee the re- 2 
survey on May 14, 1947, and, »bya a decision dated December 8, 1947, dis- 

_O. R. Williams has filed an cap Goonsecl a, . number of 
affidavits of local residents, including Arise Williams. In substance, 
they state ‘thatthe large stone lying « on’ the surface of the ground 51 
feet west and 12 feet south of the Walsh corner r has always been recog: 
nized as the proper southeast corner. 

There is a sharp conflict between thie de Sled upon Mr. | 
Walsh and the data in the affidavits submitted by O. R. Williams. In 
some respects, this conflict is irreconcilable. ‘If it appeared that the 


_ Walsh resurvey. ‘would have a material effect upon the ownership of 
the land near the’ southeast: corner, this Department. probably would 


order a new ain sosnaih of the matter, al the additional. a 


ae involved, . 


> The fact: is, however, we the Walsh resurvey alt a no effect : 
= upon. the ae ownership of land near this ¢ corner. . All the land i in. 
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- section 36 was patented re ago, and all. of it is still privaboly. una ea 
except the. NWy,Swi,, which was repurchased by the: United States S. 
for the Forest Service. The’ Walsh ‘resurvey cannot establish the _ 
- boundaries or survey lines of. the privately owned land i in the vicinity i es 
of the corner. The. Federal Government. is ‘without power to affect, 
Per by means of'a second survey, the’ ‘property rights. acquired by private: 
persons under an official : survey.2 Indeed, the Secretary of the Interior, 
who administers: the. public- land laws‘ of the United. States, has nov — ee 
‘jurisdiction over land. for. which a patent has issued? = Any conflicts: 
 that.may develop among private, Jandowners over the true. location of ; 
the southeast « corner of the toamship, can be resolved by the Alabama aa 
courts: aes : , , 


eigestaes as the Govcrament’s Toate 1s ee ecined- the Pee of: f ihe | 


ee corner. fixed: by ‘Mr. Walsh, instead. of the point, urged by 


O. R. Williams, involves an area of about 23/50. of an acre..The land. 
has only nominal value. None of it is claimed. by, 0. R. Williams or 


. by any of the affiants who support his protest. . 


‘In the light of these considerations,:and as tlie: Walsh « corner can “be 
reasonably substantiated. on the basis of the evidence in the record, I 


conclude. that O. R. Williams’ ‘protest. does not. warrant another ine 
_ vestigation. of the southeast corner of the township. | 


Therefore, pursuant, to the authority. delegated to: me by the oo 


| a of the Interior (sec. 23, Order 2509; 14-F. R. 307), the decision 
of the Director of the Bireat of Land Management dismissing 0. R 


Williams’ ren iS > affirmed. 
| Masmx G. Wars, aoe 
| Solicitor. - ee 


FEDERAL ACQUISITION: OF LAND IN CALIFORNIA 


; ne Consent:—Transfer of Jurisdiction: 


The power of the United States to. ‘acquire a within a ‘State for use in ‘con- oes | : | 
~~ nection with the perfor mance, of its functions cannot be denied or. ‘hampéred oe Ve ase 


by State law. | : 
> Although the. consent. of a State is. : not esseritial: to: the: acquisition of. title to. 


land within. the: State by ‘the. United: States, such’ consent - “is. necessary, aoe A 


the Acquisition. by the Federal Government. of jur isdiction over the land.- 


pe 2 Ket of ‘March 3 1909 (35 Stat: 845 ; “43 U. Ss. C 1946 eas sec, 172):3 ; HMadsey' v. “Hawes; Saks yiewnt 
-2-Black: (67 U.S.) 554 (1862) ; Gleason. ‘Vie White; 199 U.§;, 54. (1905); Gazzam v: Tess. Cook eo 
of. Elam: Phillips, 20 How. (61.U. 8.) 872 (1857), overruling Brown's. Lessee .v. Clements, =. 0% 
$ How.. 44U.. 8.) 650- (1845) + Oragin. 1V. Powell, 128° 2 Fae 691%" 698: (1888) ; Greene Vv. 

United States, 274 Fed. 145. (C.. G:- AL 5th, 1921), afd d.260 U. Ss... 662. {1923) ; Frank PP. |” 

_ Ryan, 13 L. D..219 (1891); Carlos. Ce ‘Burr, 15.L. D. 395. (1892) ; Hiram Brown, 13-L,. De... 

- 892. (1891) ; 5 ‘Edward: N. Marsh, a L. D. 96: (1886) ; - State of New wenito:; 50. L. D. eas 

“€1928) ; o Emily: W.. Thurston, 28 L. D. 264. (1899)... 


3’ Barden v.-Northern Pacific.R. R. 0o.,.154 U.S. 288, 331 (1894) ; West v. Standard out 


 €o., 278 Us S: 200 (1928); Love v. Flahive, 205 U. S: 195, 199 (1907) ; ‘United States v. 
. Behure, 102 U. §. B78" aus Burke v. Southern Pacific 'R. R. -O0., 234 U. SB. 669° (1914). . 
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A proffered | cession by a State « of t jubledietion- over land wathin the State does 
/ not ipso: facto transfer jurisdiction tothe United. States. “There | ‘must, in 
- addition, be. an: acceptance. of jurisdiction by the United Pies thous: the 
, giving of an. appropriate. notification tothe: ‘State... “an. o 
Section 126 of the California Government Code i is applicable erie, to acquisitions 
of land by the United States. in California where the Federal Government. 
seeks to: obtain from: the State < a cession 1 of Jur isdiction, either r exclusive or. 
partial, over ERS land. . aC ee ae ge ee ns 


M-35067 corn - a ow. | Moe 28 . 


| To. THE Sucnprany. ; 7 eae | ee or 
This responds to the request for an opinion on the’ ieee ehebher - 


athe: United States, i in-acquiring land within the State ‘of California, 


must necessarily comply with the conditions prescribed i in section 126 — 
of the California Government Code, as amended gas Stats. 194i, 
ch. 1532)... That, section reads, i in part, as follows: | 


- Notwithstanding any other provision of law, general or special, the Legis- 
lature of California consents to the acquisition by the United States of land | 
-within this State upon and subject to each: and all of the following express con- 
-ditions and’ reservations, in addition .to any. other conditions. or. reservations pre- 
‘scribed. by law: 
~ (a) The acquisition a be for the erection of forts: magazines, arsenals, 
dockyards, and other needful puildings,. or other public pur pose within the pur- 
view of Clause 17 of: Section 8 of ‘Article I of the Constitution of*the United 
‘States, or for the establishment, consolidation and extension of: national forests 
‘under. the provisions | of the act of. ats approved March A, 1911. (86 Stat. 
961), known as the “Weeks Act” ; 3 
~ (b) The acquisition must be pursuant to and 1 in. compliance with the laws of 
the United States ;. 

~(@) The United States must in wilting have gaconted to acceptance of juris-. 
diction over the land upon and subject to each and all of the conditions and res- 
ervations in this section prescribed ; 
_- (d) The conditions prescribed i in subdivisions Gi), (b), and (c) of this section 
must have been found. and declared to have occurred. and to exist, by the State 
Lands Commission, and the commission must have found and declared: that such - 
acquisition is in the interest of the Staté, certified copies of its-orders or resolu: » 
_ tions making such findings and declarations to'be filed ‘in-the office’ ‘ofthe: Secre- 
. “tar, y of State and recorded in the office of the county recorder of each nee 
in which any ‘part of the. land is situate; oe ae an 


—‘Itwill be noted that section 126 does not purport to forbid ihe United | 


“ States to acquire land’in the State of California except with the con- — = 


- sent ofthe State and subject to the conditions prescribed in the section. _ 
a If so construed, the. section would probably be unconstitutional, for. it * 
- shaslong been established that the power of the United States to acquire — 


4 : Jand within a State for use in.connection with the performance. ofits 
functions cannot be denied’ or hampered. by State law. The authority _ 


of the United States to make. such acquisitions is inherent in its sover- _ 


elgnty. Hohl v. United States, 91: U. 8: 367 (1875) ; Fort Ledien. as a 


saath R.. ‘R. Con: “Me Eowe, 3 Lie U. Be 325. 5 (1885) Chappell. v. - United ee 


aCe Beas robe oe 


= BUBE e “FEDERAL ‘ACQUISITION® ‘OF “LAND! IN ‘CALIFORNIA | — Be 


ah g .Mareh 4, 1949 | | 
= Sites, 160 U. Ss. 499 (1896) ; James v. Dravo Contracting 6 Co. 302 U. 8. = 


oe 184-1987). ee 


’ The acquisition by. the United Shige of title Jana, a 1s to a 


| be distinguished from the acquisition. by the United: States of jurisdic- we Pa aa 
_ tion over,the land. Ownership and use by. the United:Statesofland 


- ina State do not. necessarily withdraw the land from the jurisdiction 4 


= of the State.” Jo ames V. Dravo Contracting Co. , SUPT A. Although the 
- gonsent of a ‘State j 1s not. essential to the acquisition of title to-land 


within the State by the United States, such consent is: mecessary for the 


3 acquisition by the Federal. ‘Government of jurisdiction. over the land. : | Rte, ae 


Article I, Section. 8, Clause 17, of' the United’ States Constitution, ‘Laon 
oo grants to Congr: ess power “To exercise exclusive Legislation bre 


-. over all Places purchased by the Consent of the ‘Legislature of the : 
State in which the Same shall be, for the Erection of Forts, Magazines, | 
Arsenals, dock-Yards,. and Athen needful Buildings. ae ‘[Italics sup- 
plied.]- Tt: is to give the consent of the State, as: contemplated: by.this — 
provision of the Constitution, and thus to niake possible a transfer to 
the United States of jurisdiction. over. land. acquired. by the Federal . 
Government within the State, that State statutory Provisions: such as 
section 126 of the California Government Code are enacted. © : 
A proffered cession by.a State of jurisdiction over land within the | 
State, however, does not tpso facto transfer. jurisdiction to the United | 
: ‘States. The United States is not. compelled to accept jurisdiction, 
and may decline it.» Silas Mason Co. v. Tae Commission of Washing- | 
ton, 302 U. S. 186, 207° (1937 ye In order ‘to establish a definite 


procedure: for accepting transfers of jurisdiction, ‘Congress. amended 


- section -855: of the Revised Statutes on ‘February 1, 1940 (40 U. SG. 
1946 ed., sec. 255), so as to provide that, until 1idtification 4 is given 5 | 
_ State oe the acceptance by the United Statas of exclusive or partial : 
| jurisdicti on over an area of land, it shall be conclusively presumed that — 


no such jurisdiction hasbeen: accepted by the United asa Adams. Ve | 


. United States, 319 U.S. 312 (1943). | : ee 
From this. discussion, it is clear that a ‘Feder al agency, in: aequiring a 


land within. California, need not. follow. the procedure prescribed Im. 7 . 
section 126 of the California Government Code unless it: desires to ob= 2 Pe 


tain: from the State a cession of jurisdiction, either. exclusive | or. 


par tl al, over the land. If only: an acquisition of title i is sought, without he 


a ‘transfer of jurisdiction, the Federal agency is ‘not ‘ “violating” the . 


_ State law when it fails to proceed i in accordance with section 126. As. _ 


that section has no. application to: acquisitions of land by. the United | : 


__. States where no transfer of jurisdiction i is sought, it imposes no eae ae 


i ment 0 ona a Federal agency that i is oe aoquining, title to land. 


Mastin G. Wass, aoe 
. = “Solicitor, + 
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ROYALTY ‘REDUCTION 


Cooperative Agreement—New Deposit—Discovery. _ eo oo eee Bas 


Under clause (B). of section 12° of the act of August 8; 1946, a. : sedinietion of 
- royalty on a lease subject toa unit or cooperative. agreement may be allowed : 
- On. production from a new oil and gas. deposit discovered after. May oT. 1941, 
only. if the discovéry was. made on land committed to the agreement. a 

Land operated by the Standard Oil Company of California in ‘the Coalinga- 


> Guijarral Hills unit area pursuant to its: collateral agreement of July 16, : 
1988, with the parties to the cooperative agreement of the same date for 


the development and operation of the Coalinga-Guijarral Hills unit area was: _ 
_- not committed to the latter agreement, within. the meaning of clause  @) of. 
eS section 12 of the act of August 8, 1946." re : coh | 


35073 en 7 ra a ee Maen 2 ot. a 


To THE. Sronutary, 


bie, My. opinion has been. cee as to: eer ie eee of ‘oil . 
eg and gas. lease, Sacramento 023382. (b),. are entitled to the royalty- 
_ reduction benefits provided by clause (3) of section. 12 of the act 
- . of August 8, 1946 (30 U. S. C., 1946 ed., sec. 226c). An application — 


for aan benefits hhas been filed by. the present colessees, Los Nietos — 


; Company, Seaboard. Oil Company of Delaware, Honolula - Oil | 7 


- Corporation, and Carrie Estelle Doheny.” 


Lease, Sacramento 023382 (b), was i issued. on J ie 2, 1938. ‘tt me : | 7 
“vides for the payment to the United States of royalty on. a sliding- ore 


| scale basis, ranging from 1214 to 8314 percent. 


_ Section 12 of the act of August: 8, 1946, provides, i in party as follows: i. 


“From and: after. the effective, date of this ‘Act, the. royalty. obligation to the. | 
United States. under all. leases. requiring. payment, of royalty. in excess of 1214 .. 
per centum, except leases: ‘issued or to. be issued. upen competitive bidding, ‘is 


 -peduced to 1214 per centum _ amount or value of. production removed or'sold. ~:_ 


from said Jeases as to oe * # (3B) any production on ox allocated to a lease - 


| pursuant’ to: an approved unit. or cooperative agreement ‘from an oll or gas de- 
‘posit: which was discovered. after May 27,1941, on land: comnvitted to. such 


agreement, - ‘and which is determined by. the Secretary to be a new. deposit,. oe 


_, “where such lease was included in such. agreement. at the time of discovery, — 
or was. included in a duly executed. and filed. application for the approval of 


| vs such agr ‘eement at: the time of discovery. [Italics supplied. J. 


On: J uly 15, 1938, Petroleum Securities Company, Sct. ie 


- Honolulu, which. were. then ‘the colessees under lease, Sacramento 
(023882. (b), entered into a ‘cooperative agreement (I-Sec. No. 296) — . 

for the development of the Coalinga-Guijarral Hills unit area, pur-_ 

_ guant to sections 27 and 17. of the Mineral Leasing Act, as amended -, 
: by. the acts: of. ‘March 4, 1931. (46. Stat. 1524), and. ‘August. 21,° 1935. . - 


. (49 Stat. 676), respectively. “The agreement was approved by Act-.- 7 


ing Secretary Slattery on October 17, 1938. The unit area outlined - 


In the. Beroanent comprised about 8 ,850 acres, of which, 2 800 acres: i ie" 
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: | March 24, 1949 | | | 
5% (or 26 Npeecea were Woderal land. ‘The three pastis to fre agree- | 


oe ment owned or controlled approximately 1,850 acres of the Federal — 


land, including the land subject. to’ lease, Sacramento 023382. (b), aes - 


and: 1, 350. acres of. privately. owned: land, or 36. percent. of the unit — 
area. ‘The Standard Oil. Company of California owned or controlled. - 
about, 3,850 acres, or 44 percent, of the unit area, all. of this gerenge | 
= being privately owned. | ie 4 | 

Standard was not a party to the cooperative paaccas However, ae 


it executed a collateral agreement on July 15, 1938, with Petroleum 
- Securities, Seaboard, and Honolulu, whereby Standard agreed. to 
observe certain provisions of the cooperative agreement with Tespect. a 


to its operations on its land i intheunit area. 7 
On February 17, 1948, Standard. completed on its park in the anit 
area a well to an ‘oil aiid ‘gas deposit, known as the: Pleasant: Valley 
Pool. A number of other wells were later drilled in the pool, in- 
i eluding: three wells drilled - under. lease, Sacramento. 023382 (b). | 
“The. applicants. assert. that. the Pleasant Valley. Pool. constitutes 
a new oil and'gas deposit, ‘within the meaning of clause (3) of section — 
~ 12 of the act of August 8, 1946, and that they are therefore entitled. 
- to have the royalty. rate under their ‘Tease reduced 1 to a flat 2h. 
percent. | | | 


The Director oe ihe Geological Survey's concurs. in whey view that the ee 


Pleasant Valley Pool is a new deposit. As the discovery was made 
after May 27, 1941, and as the applicants’. lease was included -in an 


_ approved cooperative agreement - at the time of the discovery, the - 


only question. presented 1 is whether the discovery was made “on land 


‘committed to such agreement,” within the “meaning of clause (By, of ay 


: ; section 12 of the act’ of August 8, 1946. 


| “AS. Standard was not a party. to the. ope warrecuieal its : a 
land on which the discovery was, made could have been committed i 


| tos such agreement only by means of the collateral agreement. How- 


e ever, section 1 of the’ collateral agreement expressly” recited thate.. 


- Standard’s “lands are not and will not be. subject to said Cooperative | 


7 Agreement. ms Thus, the parties: to the collateral agreement. made it 
unmistakably clear. that none of: Standard’s land 1 was to be pele bene on 


| - as committed to the cooperative agreement. _ | . 
_. Furthermore, an examination of the. two agreements reveals that 


es Standard did not agree unqualifiedly to. observe any of the provisio ns 1s ae 


: Sof the: cooperative agreement with respect to operations onitsland. 2 02. 
"Thus, in‘section 5° ofthe cooperative agreement. the: parties agreed es 


~ to drill wells only at’ the locations designated on a well-spacing plat, — 


~ ‘except, where surface conditions required a deviation, and to ‘drill no 


~ more than one producing well during each calendar year to each 80 


7 ; acres of land, ces under certain, conditions. Standard d agreed i MAS he 


308 DECISIONS OF THE DEPARTMENT ‘OF THE INTERIOR 160 ae 


section - of ie collateral agreement te ae the well-spacing pat- . 


tern, but other exceptions were provided for in addition to, the excep; 
tion noted. in section 5 of the {cooperative agreement. Still another 


exception. to the. spacing requirement was. added as to a certain portion, | 
of Standard’s Jand ‘by an amendment to the collateral. agreement on 
: April 28, 1941. “Moreover, Standard did not’ agree to observe the pro-, 
_ vision in section 5 of the cooperative agreement, as to rate of. drilling, = 


Section 6 (a). of the cooperative agreement provided that all opera er 
tions, ‘including drilling and producing, should be conducted. without « ° 


reasonably avoidable loss of reservoir energy and 80 as to provide for ; 


economical and efficient development, of the unit. area. and further oe 


K provided that pr -oduction. should. he. without waste, and, unless neces- 
sary to prevent drainage, should | be. limited. to Sich pr oduction as. 


 eould be put to beneficial use with. adequate realization of fuel values: | 


and should be limited -by the beneficial demand for. oil: or gas. No 
such provision was included in the collateral agreement. 


- Section 6 (b). of the cooperative agreement. provided. that produc. — 
- tion by each operator should be in conformity: with allocations of pro: * 


- duction under a schedule adopted by the holders -of the. operating » 
rights, with the approval of the Secretary. of the Interior, ‘which © 


» | schedule should establish the production to be had from each produc- a ; | 
es Ing 20-acre tract in the unit. area. Section 4 of the collateral agreement. <= 


a provided for production’ under a schedule which. Was not cca to | 
; the approval of the Secretary. A nee * tte 
‘Besides these variances, the oiler ern er pro- | 


“vided (section 6) that. ‘nothing init should be deemed. to subject | 


~ Standard’s land or any operations thereon to. any. regulatory power 
- which the Secretary of the Interior might exercise over'lands of the _ 
‘United States or other lands included in and subject to the cooperative 
agreement. ‘The collateral. agreement, also provided (section. 5) that 

it was subordinate to the provisions of any lease, operating agreement,’ 
or other. contract under which the parties operated the lands included _ 
in the agreement, whereas. the cooperative agreement provided (sec- 


tion 16), in effect, that: it was subordinate only to such lease and con-_ 


‘tract provisions as were required. to. be. observed by the parties to. the 
- agreement in order to prevent the forfeiture or cancellation of their : 
leases or contracts. | ne 
igen This: comparison of: the provisions. ot the collateral ee nnd - 
“of the cooperative agreement clearly shows. that Standard’s. land ~ 


_ was not fully. committed to the provisions in the cooperative agree- 


ment governing operations on the private, lands which were subject to” 


such agreement, and that the statement in the collateral agreement to — 


the effect that Standard’s land was not to.be subject to the cooperative 


agreement. was included. with the full understanding | of the parties 
| that the statement correctly reflected the actual situation. _ at 
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see view. of these: considerations, if do noe aes iit Sunde 


land was. or is. committed to the. cooperative. agreement, within the Me | 


| meaning of. clause (8) of section 12 of. the act of “August 8, 1946. 
7 ‘Therefore, as the discovery i in this case was made: on. and that was 
: oenot: committed ‘to the. cooperative agreement, it is my opinion that the — 


application for royalty- reduction benefits on oil and gas lease, Sacra- © 
mento 023382 (b), fails to meet. one of the prerequisites for. favorable 


action prescribed by Congress in the governing statutory provision, — 
and, accordingly, that the Department: must necessarily. deny. the: 
application. es” foes 7 7 7 ae 
| ees “Mase G. Wares, - 
Solicitor. 


"MINERVA I. ‘JONES: STARKS v, FRANK P. MACKEY 
MINERVA Le JONES STARKS ve C. A - BLACK | 


A-25351 a | Decided April. 19, 1949 


 A-25374 | 


Mining Claims —Discovery-—Contests. ~ | 


- Only those mining claims relating to. oil. and the. other minerals. ‘named: in 

 “ gection 37 of the Mineral Leasing Act on which a valid discovery had. been 

‘made prior to the effective date’ of the act, or on which. work leading to a 

- discovery was. being diligently prosecuted on the date: ‘of the act and was. - 
thereafter continued to a valid discovery, were preserved by. the section, 

A. recital in a notice. of, location. or. in a. validating: certificate that a valid 


. -“mmineral discovery. has been made by. the locator is not evidence of a discovery..° 


Evidence that a 3-foot layer of oily,. greasy. shale was discovered 2. feet below 
the surface of a mining. claim’ falls short of eptebheune that a y aiacovery: of ~ 
ae oil. sufficient to validate the claim was made. | we 
oe mining claimant: who: institutes a: contest against. the issuance of an oil. and - 
. gas lease on land which. includes the. claim has. the. burden: of proving, the | 
| validity of the claim. 2. OF | a 
lt a mining claimant fails ina. “contest “gnitiated by the ‘dlaimant to establish a | 


- the: validity of ‘the: claim and the claim is. adjudged null and void, such - : 


adjudication is effective only as. to. ‘the interests. in the claim which are as 
a entesentey in me contest. Ope: : 7 


APPEALS FROM THE BUREAU oF LAND MANAGEMENT 


an Aout i. 1946, two. noncompetitive oil: and gas leases can ieee, | 
_ adj oining blocks of inc in Wyoming were issued to Frank.P. Mackey © 
and C.. A. Black, respectively. On March 31, 1947, Mrs. Minerva L. 
- Jones Starks filed. an-affidavit of contest ponies eachi lease, asserting 
that prior to. February 95, 1920, she and seven others. had located 


and made a discovery. of. oil. on four. placer mining claims, Blue 


| Bird Nos. 12, 15, 18, and “19, covering land included in. the Mackey : 
a lease, and ¢ on one placer mining claim, Blue Bie: No. 9, covering” 
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| land included in the Black ie A une in each contest was held * 
- before the acting manager of the district, land office. At the con- a 
~~» clusion of the hearings, the acting manager held that no. discovery of 


oil had been made on the claims, and a recommended that. the ¢ con- - 
tests be dismissed. | & 
Mrs. Starks. appealed to the Dicctes of the Sie of Land | Man- -_ 


. agement. ~The: Director held thatthe evidence failed to show that 
any valid discovery of oil had been made. -Hé accordingly. affirmed 


the acting manager's decisions and. declared ‘the mining: locations to 
_ be null and void.. | | 
_ Mrs. Starks thereupon appealed to the head of the Department. 
At her request, an opportunity for the presentation of oral argument - 


was: afforded the contestant. The other parties were duly notified in. — 
~ advance of the time and place fixed for the argument but they did es 


not appear. of 
Prior to February. ‘95, 1920, eablie ands containing ar aso 


were subject to location and entry under the mining laws. On the | 


_ date mentioned, the Mineral Leasing Act (30 U. S. C., 1946 ed., sec. 


181: e¢ seg.) was enacted. Section 37 of the’ act provided: that: desi 
. posits of oil, oil shale, gas, coal, phosphate, and sodium. should there- 
after “be subject to disposition only in the form and manner provided as 
in this Act, except as to valid claims existent at date of the passage 
oe of this Act and thereafter maintained in compliance. with the laws) 
under which initiated, which claims may be perfected under such ot SE 
: laws, including discovery. ” (41 Stat. 451.) i i 


_. The only mining claims saved by the exception stated in section 3T 
were (1) those on which a valid discovery had been made by February - 


_ OB 1920,.and (2) those on which a discovery had. not been made by 


that date but on which work leading to a discovery. was being dil- — ie 


_igently. prosecuted on that date and was ‘thereafter diligently’ con- 
- tinued:to a valid discovery. McGee v. Wootton, 48 L. D. 147. (1921) ; 


oe Cochran v. Bonebrake, 57 I. D. 105, 109 (1940). No contention. has... | 
-. been made in this case that the Starks claims fall in-the second .cate- 


_ gory. ‘The only issue presented, therefore, is whether a discovery. 


| had been made on each of these claims. prior.to February 25,1920. 
In her contest affidavits, Mrs. Starks states that each of the hive 


 elaims was. located on ‘February 10, 1920, and that a discovery of oil - 


was made the next day on each elaia by means of a well dr illed ae 


" each claim to a depth that varied among the different wells from 6... a 
= to 11 feet. At the hearings, she submitted copies of. the notices. of 


_ location - and of the validating certificates for the claims. All the — - 


notices and certificates were signed: by W.-H. H. Ward as attorney — : 
in fact for the eight original locators of: the claims, H. B. Diehl, 


oe CG. mien M. ‘8S. Ward, G M. war, H. C. ae M. A. A. Lave, 
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| Thos. nee a laa Lawrie. Fach validating cece Anes: a aoe 


: thatthe locators: completed a. well. on the claim ‘on ‘February. ll toa : 
er. depth of ‘80 many feet and. obtained oil in ‘sufficient quantities LO%,.87 


justify aman of ordinary ‘prudence. in the expenditure of further se - 
time: and. money _ in the reasonable. expectation | of. ‘ultimately. finding ea, 


: oil: in large and. commercial. quantities. 


The general rule is that.a recital of ar cinerea: discovery. in a Te & 32 


corded notice of location is not. evidence of the discovery. - “Such a 


_ recital is mer ely an-¢@ parte, self-serving declaration on the part of © 


28 the locator, and the discovery must be proved by: other. evidence. Cole. < 


(o> Vv, Ralph, 252 U.S. 286, 303 (1920); United States v. 0. E. Strauss, : 
581. D. 567, 571 (1943). Tn that respect, thé recitals i in the validating . 
soe certificates ‘recorded by W. H. H. Ward. are indistinguishable_ from - 


recitals in location notices, and, therefore, they constitute 1 no 0 evidence. - 


| us the discoveries alleged in hen tae | : 
‘The. testimony of eal witnesses was , presented by Mrs. "Starks! a 2 


oot at the-hearings... Bud Dollard, John Kirk, and Ray Schweitzer testix _ | 


: fied at the hearing’ on Blue Bird Nos: 12, 15,18, and 19; Bud Dollard . ~ 

_ and John. Kirk also: testified at the hearing on’ Blue Bird No. 93 and a. 

_ -Mrs. Starks gave testimony at both hearings... . eo 
‘Ray Schweitzer testified that he visited. ihe. general area in 1944 ae 


ond 4 in later years, but he gave no testimony concerning. discoveries on © 


-. the claims: John Kirk said that-in August 1920 he constructed. a road» i 


in the vicinity of the claims by. dragging railroad irons through the 
brush; but that he saw no oil wells. or holes or any evidence of oil in - 


the vicinity. ‘Mrs. ‘Starks testified that she visited: the claims in the. 2 
summer of 1919 with WwW. #H. A. Ward and that Mr. Ward made min- oo 
~ ing Jocations on about 21 sections of land for her. She admitted that =~ 


- she was not on these. claims i in 1920 and that she did not. see > any oil on . 


i: the claims. 4 

2423 Bud Dollard: testified that j in A ecbruaey 1920 fe: worked’ with H. ©. _ 

| - Ward in drilling validating holes.on Blue Bird Nos. 12, 15, 18, and 19..- 

ie According to his testimony on direct examination, aight holes. were 7 

- drilled by Mr. Ward on the. claims with a hand drill and auger to 
depths of from: 8 to 12. feet. Water | was. poured. into the holes and | 


sediment was bailed out. According to the witness, the sediment con- 


ae sisted of oily, greasy shale, which. had a noticeable odor: ‘of oil, and. ie? 
the water that was bailed out seemed to have.a scum of oil on it. This = 


ee purported discovery was made in’a half dozen of the holes. Mr. Dol- 
| dard stated that. he “most assuredly” knew. what. oil was, ‘and that he. ? 
i thought. there was sufficient: oil-bearing | mineral on the claims to jus- | 


vgs tify a. prudent person in.going on to production. Upon. cross-examina- ee 


t : tion, Mr. Dollard testified that he had. discovered no loose oil 3 in: the a ne 
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7 : holes, but ay shale. and that i. did not know. pate ely hee | 


| . _ the scum on the water was oil. On redirect examination, he said that 
the formation in the eight holes was. Practically the same, about 2 


feet of sand, 3 feet of shale, and dirt underneath. — 
In his testimony on. Blue Bird No.. 9, Mr. Dollard stated Gat the. . 


i validating work was: done ‘inthe late summer of 1920. He testified: : = 


that shale of the Ee discovered on ‘the other claims was also found on 7 
: this claim. | : | a 
-~ From this suinmary of the testimony, it) is sopviows ie no 0 evidence 
was. presented to sustain the allegation of a discovery prior to Feb- 


ae ‘ruary 95, 1920, on Blue Bird No.9. On the contrary, the testimony of - 


Mr. Dollard indicates that the discovery, if any, on this claim was” 


- made i in the late summer of 1920, after the Mineral Leasing Act be-” _ 


came effective. Hence, the eign of the Director of the Bureau of: 
Land Management rejecting Mrs. Starks’ contest against the issuance 
of an oil and gas lease to Mr. Black on land containing Blue Bird No. 
9 was clearly correct. | | 

_ As for the four claims on land now jncluded 3 in the Mackey lease, ‘ 
Blue Bird Nos. 12, 15, 18, and 19, only the testimony of Mr. Dollard - 
was relevant to the issue of. discovery, Even if Mr.’ Dollard’s tes-' 
timony is viewed in the most favorable light, it falls far short of es- 
| tablishing that valid discoveries of oil were made on these claims. _ 

The question in cases of this kind is whether “valuable mineral de-' - 
posits” have been discovered. See United States v. M. W. Mouat et al., 
60 L. D. 280 (1949). If the evidence indicates that mineral deposits 
have been discovered, the test to be applied in determining whether 
— such deposits are valiable 4 is whether they are “such as would justify a 
person of ordinary prudence i in the further’ expenditure of his time and: 
means in an effort to develop a paying. mine. * Cameron et al. ve U Inéted 
States, 252 U. S. 450, 459 (1920). | 

In Oregon Base Oul and Gas Compan 50 L. D. 244 (1923) ; ‘oil was 
| actually taken from a well drilled’ toa depth of 425 feet,’ but the De-- 
partment held that a valid discovery had not been fuade:i in view of - 
the fact that the deposit struck asa result of the drilling had no 


- economic importance. In United States Vv. Ruddock, 52 L. D. 313 aoe 


(1927 ve evidence that 35 barrels of oil were ‘skimmed orn water bailed - 


a from a well. drilled on the claim was held to be insufficient to show a) eo 
valid discovery. Ind. Leslie Parker, 547. D.165. (1988), ‘bubbles of | 


~ combustible. gas, with a distinct odor’ of. petroleum and rainbow col- : 
. Ors indicating the presence of oil, were found i in three wells drilled on 
the: claim, but: this was not sufficient to constitute a valid discovery. — 


= fe See also Southwestern O#l Oo. v. Atlantic. and. Pacific R. R. 00.39 
a3 G D. 385 (1010) and Butte Oa 7 Company 40 L. D. 602 (1912); where i. eo 


tafe 
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seepages of ¢ oil. were held’ not to constitute adequate bases of. valid | 
discoveries. oe 

No. evidence at all was g presented by | Mrs. Starks to chee that! as 
‘shale encountered i in the wells drilled on Blue Bird Nos, 12, 15, 18, and — 


-19, has any value for oil. On the contrary, the fact that the shale is 


“only 3 feet thick and is underlain by | dirt indicates that the shale has 
“no economic or commercial value. . Certainly, aq the minerals ‘discov- 


ered-on.these. claims were of sufficient value. that a person of ordinary .. 


prudence would be warranted in the expenditure. of further time and | 
money to develop the claims, some effort would have been made to 


develop them during the-years that have elapsed. since the date of the . 
- - alleged discoveries, February 11, 1920. . bua 
Although Mrs. Starks testified: generally regarding the expenditure a 


+ - of money in efforts to develop ; mining claims, the: evidence: i im the case 
suggests that Mrs. Starks and her associates have been interested. in 


Iumerous other claims 3 in the area,. and. her general statements as to. _ 2 
-time and money spent.on attempts t to develop mining. claims, therefore, 


have little evidentiary value because they were: > not bbc ras to the. | 
- specific claims now under consideration. | 
‘The burden of proof was on the contestant to ‘tow. that the mining 
| “aims involved. in these proceedings are valid; United Ss tates v. Rud-.. 
dock, supra. The contestant completely: failed to sustain. that burden. ‘ 
The contests, therefore, were properly dismissed in ‘both cases. 
One further point requires attention. In addition to affirming the 


eae of the acting manager of the district land office in dismissing of . 


the. contests, the Director of the Bureau of Land. ‘Management de. he 


clared. the claims to be null and void. These declarations, of course, — 


“can be effective only as to those interests i in the mining claims that.are | 


Met a ee 


“represented 4 ‘in the contest. proceedings. ¢ ie United States’ ve State 0 if 


Arizona, A-2417 5, April. 25,1946. ‘The evidence i is confusing as. to z 


what interests are represented by. Mrs. Starks, She was not one of 


“the original locators of the claims, and she apparently acquired by. ¢ 
deed only a. 44 interest in the claims from one of the original locators. 
‘However, she testified that she organized and \ was. the manager of the aod 


“party in 1 interest with respect, ‘to these Seen 


“A final ‘determination as. to: what interests. r aed ee Bins Sia en. 
“Nos: 9, 12, 15, 18, and 19, are represented by. Mrs. Starks.i in these pro- 7 


ceedings | is: not essential to the. disposition of her appeals. ‘She con- 


tested the issuance of oil and gas leases to Megsrs. ‘Black and Mackey ae 


onthe. ground: that she held. valid. mining. claims on land included ID : 
“the ple leases. ‘The evidence i in 1 these, ‘Rroceedings & shows that . 


vedo 
3 2 et 
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238 the claims constituting ihe bases of ‘he panteate are — danas Ae ee : 


cordingly, these proceedings can be disposed of, to the prejudice of 
_. whatever interests Mrs. Starks represents, by affirming the action of | 

the: Director of the Bureau of. Land ees car in dismissing her 

ate contests. — | | 


eae ed the dismissal of the contests is ‘affirmed. 


Therefore, ee to the authority deléoatsd to Hie Soliéitor by a 


the Secretary of the Interior (sec. 28, Order No. 2509; 14 KF ‘RB. es , 


Mastin G. Wane, oe 
Solicitor, i 


STATE OF OREGON 


ARAB Decoded May 19, 1949 
‘Public Lands—Surveys—Islands—Value of Land. 


_ ‘The Secretary of the Interior is authorized, and is under a tad, to éonsider - : 
and determine what lands are publie lands, what public lands have ‘been © 


= or should be surveyed, and. what public lands have been, or. remain to > be. 
2 a disposed of by: the United States. : 
“An island in the Columbia River in the. State of Oreg on which. was in existence : 


| = “when the State was admitted into the Union is public land: of the United = 
ee States until, disposed of by the Federal Government, and | may- be Eurvered: eat 
‘ 2 __ by this Department. aes 


The relative worthlessness in 1859, when een was admitted: to the Union, 
of a Stable island. in the Columbia River above high watermark and. ap- 


SeMe se . proximately one-half mile long does not preclude its survey: as. pabille, land. o 4 
a ee (of the United States. os : 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


“Bhis is an. appeal by the State of Oregon from ¢ a “decision ca a 


Bie ‘Say 11, 1947, of the Director of the Bureau of. Land Management, t aaa 


dismissing: the: State’s protest against. the acceptance, on J uly 31, 1948, 


A of the survey of an island in the Columbia River, containing | 89. 73. eres : ne 
-°. and located north-of lot 1, sec. 8, and: lots 2, 3) and. 4 sec. 9, T. 5 N, , 


“ ‘R. 28 E., W. M., Oregon. 


_ The issue her is whether the island was in emstenes on a February’ 14, —- 


- . 1859, when the. State of Oregon was admitted into the Union pursu aot | 


: ‘to ce act. of that date (11 Stat. 383)... If the. island was not then wee 


7 _in existence, it belongs. to the State of Oregon, because the State upon — 


~ “jts admission into the Union acquired title to lands in the beds of | 
tie navigable rivers ‘in: the State, of which the Columbia River is- one. , =e 
Scott v. Laitig, 227 U.S. 229, 249-944 (1918). If the island wasin | 


no ‘existence | on February. 14, 1859, it remained public land: of. the United = | 


a ‘States until disposed ¢ of by the Federal Government. Scott y. Lattig, ae 
. supra; Moss v. Ramey, 239 U: S. 538 (1916). 


OA hearing on the State’s protest was held i in the district land ofie, a 


gray oe STATE OF. peste — . re en -ae - 
at ee ee ee May 19, 1949. = ae ek 
- “The Dalles, Conk: on 1 May 4 and 5, 1944, at. ih numerous ae 


: _Thesses testified... Briefs were filed. by the State and: ‘by. the Inland ~ | 


ON: avigation Company as intervener.t The register’s decision of J une 


: » 80, 1944, reviewed. the: evidence i in detail, held that the island was a 


| stable formation of land i in existence ace ordinary high water at 


on : the date ‘of the. State’ S. admission into the Union, and dismissed. the | 
= State’ Ss protest. ‘Upon. an appeal by. the. State to ihe. Director of the 


‘Bureau of Land “Management, the latter reviewed the evidence and - 


A _ affirmed. the register’ s decision on July 11, 1947. The » State thereupon var | 
re appealed. to the head of the Department. | 7 < 


_. The earliest written evidence of the existence of this faland is that | 
3 shigwn: in the plat: and field. notes of the survey of fractional T. 5 N., 
R28 E., W. M,, Oregon, made in September 1861, by. deputy surveyor 

nee Timothy W. ‘Davenport, approved by the surveyor general of Oregon | 
on December 7, 1861. The township. plat of that survey shows an 
- unsurveyed. formation of land in the Columbia River lying off the 

shore-of.lot 1, sec. 8, and lot 4, sec. 9. It is the only such formation - 

of land in the river which i is shown in this township. Mr. Davenport’s 

field notes refer to. this formation as “a low gravelly island or bar 
about 40.00 chains long,”? and describe the Columbia River at. the 
west boundary ofthe township (about 2 miles away) as “62.80 chains. 
broad and a deep.and rapid current.” * None of the witnesses at the 
hearing had seen the island prior to 1894: .Their testimony described 
the island from about, 1894 on, and related to the nature of its vegeta- 
tion, timber, soil, rocks, and water tine and its geologic structure and 
rock formations. _ 

The State admits that the island was in. existence in 1859 aS a, low 
gravelly island or bar,” but argues that “this so-called island above © 

ordinary high water in 1859 was no-more than a narrow strip, a shift- | 

ing sand bar, 4 towhéad, or other unsubstantial area then considered: 
‘of little value; > and baat ‘such an-island formation is not public land 
subj ect to survey and disposition by this Department. | : 

‘The Secretary of the Interior is authorized, and is ‘under a duty, 

- to consider and determine: what lands are ‘public lands, what public 
lands have, been or should be ‘surveyed, and what: public lands have 


_ zs or remain to be ic Sa of oe the United States. a Tt. is also a 


Nay 


this island, as follows : “one . application’ for: a Epeciala -use permit (‘The Dalles 031854) ; . ips 
applications, for public sale under 43° Uv: s @, 1946 ed., sec. 1171: (The Dalles. 031871 and 


a 031964); . “and* ‘an application for ‘a ‘right- of “WAY. under sections. 1: and’ 4. of the act of - 
~ March 3, 1875" ‘(18 Stat? 482; 43 U. 8: Cy 1946 ed, Sees. 934, 9387 ): ‘(aed with the cage ne 
= prod of. The Dalles’ 031854). i. 


-2 Oregon Field Notes, ‘vol. 2, P. 208, worty « chains are 2, 640 feet, 
. “8 Tbid., 'p, 2138, for Ave Ge, dees © 
= “4 Liteh field Vv. Register and ‘Réesiwar: 9 Wall. (16: U 8) ‘B76, Pca “(1869) : . > Rindge Wk 
United States: Land Association, 142 U. S. 161, 176,. 178 (1891) ; Kirwan v. ea: 189. a 
U.S. 35, oe ae Carrick v. Lamar, oe ‘Ss. 428 Leste ae _ 


ee surveys. a 
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os settled that this Department, acting for the. United. Staten: ‘Tine the | 
a authority ‘to extend: or correct the surveys on. public lands" as may. be 
| Necessary, oe the ‘Surveyiug of lands omitted: from earlier, < 
The frictuall question as 46 “Ghether ‘the ‘land ‘under ohaidavstieey | 
hére was in ‘existence when’ the State. of Oregon was ‘admitted into the 
Union | on February 14, 1859, so as to ‘justify the. survey of the island 
as public land” of the ‘Uuited States, was decided in the affirmative 
by both the’ register’ (now: the: manager) of the district land office. and: . 
the Director of the Bureau of Land Management. ‘The evidence has - 
_ been reviewed. independently on the present appeal, and,. upon “such 
review, it is concluded that the island actually - did exist as an ‘island 
of stable’ formation above. ordinary - high” watermark on ‘February 
14, 1859. As: an. island i in existence on the date of the State’s admission * 
into the Union, it constituted public. land of the United States. This’ 
would have been so even if Surveyor Davenport! had omitted the island’ 
from. his survey in 1861, ‘when he surveyed the meanders of the shore:* 
But his’ survey did not omit the island. © Although his survey did not 
indicate. the: boundary of the island in exact, detail, it did indicate the 
island as an item of. topography and ‘showed. that it was then in- 
: existence. as “a low gravelly island or bar” which» was about 2, 640 feet, : 
or a half mile, in length.’ - : 
“The cases of U nited. States v. Lane, 260 U.S. 662. (1923), aie Arthair 3 
Savard, 50-L. D. 381 (1924), upon which the State relies, do not sup-| 
: port its contention that this island i is not now subject | to survey because 
of its relatively little value in 1859. 
- Onited States .v. Lane involved the. question. ‘whether certain lots, 
“patented | under the public-land laws according to a plat of survey 
: showing. them bordering on a lake, should be governed by the general 
rule that the meander line of a.watercourse is designed only to measure. 
the sinuosity, of the stream : or body of water, the ‘water line itself, not 
the meander line, constituting, the. boundary line or whether those 
patents. should be governed oe the exception. that where there has i, 


8 Scott Vi. Lattig, 207. U. S. 299° (1918) ; atous ¥. “Bohed 239, U. Ss. 588. (1916) ; Whitaker 
v. McBride, 197. U, S. 510; 516. (1905) ; ‘Kirwan v. Murphy, 189 U.S. 35D (1903) ; Gardner v. 
Bonestell, 180 UW S. 362, (1901) ; New Orleans. v. Paine, 147 Ue Se 261 (1893) = ‘Cragin ¥: 
Powell, 128. U. Ss: 691, 698-699" (1888) ; : Otto Uae Henneke, ' ‘A-24240,. “June 11,1946 ; On OL: 
Cooper, A-24208, October. 28, (1946 ; act of March 3; 1909. (35 Stat. 845, ag amended ; AS 
U, 8..C., 1946 ed., .sec.. 172). A 
- 6 Scott. V:. Lattig, 227. U.S. 229 (1918) ‘Moss: v,, Ramey, 239 U. gS, 538 (1916). 

— 7 See. Otto FF. _ Henneke, A-24240 (June 11, 1946). : 

re eg . 8 Railroad ‘Company. Vv... Schurmeir,, 7 Wall.. (74 Uy S.). 272, 286-287 (1868) + < Hardin: ¥, Se 
- Jordan, 140° U. 8. 371, 380 . (1891) 3 Mitchelt Vv. Smale;, 140: U8. 406,. 412-413 (1891) 3 
. Jefferis v. ‘Bast: Omaha ‘Land Co., 134 U. 8. 178, 194 (1890) ; United. States, v. Lane, .260 


U.S. 662 (1923) ; Whitaker v. ‘McBride, 197. U.S. 510, 512 (1905) ;. Horne v.. Smith, 159. 
U. S. 40, 42 (1895) ; Producers Oil Co. v. Hanzen, 238°. S. 325, oe (1916); eee Ve a 


Calumet. Canal. and Improvement Co., 190 U. S. 452, 459, CE): oes, 


pie gin Oe “ORWGON © foe et eee 


been faa or Pech gross ¢ error. as s amounts - Stead in a thes survey, aie . 


‘meander, line. constitutes. the. boundary. ‘The. ve case. involved: 2 


apparent. excesses of land attached to the surveyed meander : line; :it 
did not involve the failure to survey an island, pertiet arly? an island 
approximately ¢ one-half mile i in length... . : a a 
The Arthur Savard case involved .a potacal to grant. ing: sented 
for the. survey, as. public land,-of a strip of: amainland: ‘along. the left _ 


bank of. the: North :Platte. River, together with.a. group. of “islands” — | 
- in, front, thereof which Mr. Savard. alleged’ had been.in existence. but - 


had not been surveyed when the township was surveyed in 1875... The 
facts in that case are. substantially different.from the facts: in. this — 
case. No. islands, either surveyed or unsurveyed, were reported in _ 


the 1875 survey that was involved in the Savard. case. Moreover, the — 


allegedly. unsurveyed. Jand -.actually . consisted. -of | excess’ ‘mainland 


Tas 


rather than islands, since the alleged “islands” were in an-area between 


_ the-main channel of the river.and a:small intermittent channel only 40 
to-50 links wide and:6 inches deep during high water. These'so-called 
- “slands” were a: part. of the mainland, the. small channel. Ebene: Its =o: 
existence only at the time of high water? ety 2s te. 
_ Inasmuch as both the Lane and Savard cases involved. excess eantne: ; 
land. rather than islands, those decisions are not applicable to the pres-. 
ent case. Islands are distinct: in character and config uration; whereas — 
meanders are average lines which can and. often. do: inchide excess. 
mainland. The. Supreme Court. in the Zane case quoted the following 
-danguage ‘from its: ‘previous decision i in the ¢ case of Mf itchell V. Smale, 
140 U.S. 406, 4138 (1891) : 


We a The difficulty of following the: edge or. margin’ ‘of ‘such préjections, 


‘and. all. ‘the various sinuosities of. the water. line, : ‘is the. very: oceasion and. cause 


of running the ‘meander line, - which, by its. exclusions: and inclusions of such ir- 

& regularities. of: ‘contour produces an average result closely approximating to. the 

truth: ‘as: to the: ‘quantity. of ‘upland. contained. in the ‘fractional: lots bordering on: 
the lake Or. stream. * * * Such. lake or stream itself, as a: natural. object | 
-or ‘monument, is virtually and truly one of the calls of ie cece puon: or bound- 

_ ary of the premises conan + OK a as i” 


9 oT eems BaieE Clad + Vv... “United: States, 260: v: s. ‘B61 (1928) ; ‘Reourtty Lend & Voplee attoe 
_. Co. v. Burns, 198 U.S. 167 (1904) ; French-Glenn. Live. Stock. Ga. -v. Springer, 185 U. 8. 
AT (1902):3. Niles vw. Cedar Point Club,. ‘L75 Us 8. 800. LTSe OS Morne ¥.i Smith, 159: U Ss. 
40. (1895). . 
10 Neither the printed report nor tie renee: in the Sevard case is: ‘explicit on’ i whether . 
‘the high. water referred, to was. ordinary high. water.or flood water. -If it was flood. water, © 
the: so-called. islands clearly could: not, be any vying except. part of. the mainland, Even if 
the reference ‘could. -be construed to. mean.or thaty. high water, the small channél. would... 


not Irarve? ‘been ‘meandered: wander. surveying ‘rules. * . Seetion’ ‘231; - Manual: "of. ‘Instructions — | 


- ‘for the Survey ofthe Public Lands of ‘the ‘United States (1947), provides in part: “Shal. 7 
low. streams, and. intermittent streams without well- defined . channel. or. banks, will not. : 
be meandered, evel when. more than 8 chains . [198 feet] wide.’ " _ Hence, in the Savard . 


case the proper ‘meander line. was at the main channel and none of the alleged oe 


could: ‘properly. have’ been considered as islands, but only as pee of the mainland. 
| 94895554 — 24 o eS a : 7a 
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The Court then went on nto say i in i the Lane case 6 (at Pp 666) : 


a aor The survey, taken aga whole, with ‘the exception of two. large ne 


: allready ‘mentioned, follows with a fair’ degree of accuracy: the. contour. ‘of the | 

lake: ae ante evident purpose was to include in it all the land to'the water's 
“edge.” er creer a ee — oe 
The doctrine aan thes saHten litte; not ie dearer litie, is s penétally” an 

ike: boundary. of ‘land - bordering a “watercourse: is: designed to cope 


with the. approximations. which the meander line represents to. the 
surveyor. Such approximations, which result in the excess mainland Es 


involved in suits. governed’ by this doctrine, are quite unlike the ques- 


- tion whether an island was or was not. in existence. ~The relative — 


--worthlessness of excess mainland between’ the meander line and the __ 
water line may bea determinative factor in cases involving the question 
‘as to whether the water line or the meander line is the boundary of a. 


meandered lot. But the alleged relative worthlessness of the island — 
in 1859 does not preclude its present survey as unsurveyed public land 
of the United States when it is clear that it was then in existence as 
a stable island above ordinary high water. Thus, in United States v. 
Mission: Rock Company, 189 U.§.-891,. 893. (1903), it was..held.that. 
two islands which: in 1850: “were: bsarnan’ without soil or water,and 
were of no value for purposes ean ae or mineral,” and had an - 
area, respectively, of 14499 of an acre and 1499 of an acre, were public 
land of the United States. See, also, State of Washington, 57 I. D. 
228, 229 (1940), affirming the dismissal of a protest by the State - 
of Washington against the survey of nine previously unsurveyed . 
islands in the Columbia River, varying in size from a omar fraction | 
of an acre to 20 acres. 

Therefore, pursuant. to the authority sciapared tome by the Secre- 
tary of the Interior (sec. 28, Order No. 2509; 14 F..R. 307), the decision 
of the Director of the Burst of Land Management i 1s affirmed. 


~ Masri: G. WHite, 


Solicitor. 


‘MINING LOCATIONS oN. COLVILLE SURPLUS LANDS 


Tndian Surplus Lands —Withdzewal Mining Locations—Revocation of 


_ Withdrawal. . 


“The aeouruncatnl order of: September’t 19, 4934, Stamotarily withdrawing: the 
surplus Jands: of: the. Colville Indign : ‘Reservation and of other, Indian reser~ 
. vations from disposal of. any kind. until’ the matter of. their. permanent 
_. restoration. to tribal ownership under the Indian Reorganization Act could — 


‘be given appropriate consideration, was issued in the exercise of: the Secre- _ 


a _ tary’ s implied. power temporarily. to withdraw such lands, and was not — 
Ss issued: under the act of June 25, 1910, authorizing. the temporary ‘withdrawal 7 
” of public lands of the United States; and, therefore, the lands so withdrawn _ 


BIBL go cei gugraal ‘ON COLVILLE ‘SURPLUS. ; LANDS —_ ~. | 
a ds oe May 24, 1949 a ee 


| are. not subject to. the: pr rovision. of the 1910 act, which declares: that lands . ' . 
“withdrawn under it ‘shall be open to entry and location under the mining — 


laws of the United | States insofar as metalliferous minerals are: concerned. 

-The fact that. the. Indians. of the Colville Reservation. voted: on April 6,.1935, 

oe SEO: exclude sthemselves: ‘from: thes ‘operation of: the Indian* ‘Reorganization Act, 

and thus made it impossible to accomplish , the purpose for which: the :-with- 

-- drawal of their surplus lands, had been made in 1934, did not terminate the 
withdrawal as to such lands. — 


-M-35049. ee eae a | May 24, 1949. 


‘To THE: Sronmany.. | | | | | 
It has been requested that: I express an | opinion on the following 
question:: 3 


‘Are the undisposed-of re lands in the SY of a Colville ‘Reservation, 


“s “Washington, which. lands have been temporarily | withdrawn from disposal of of 


any kind by Departmental Order: of September 19, 1984. (54.1. D. 559); as:‘supple- — 


oa mented by an order dated. November: 5, 1935, open: to entry and. location of 


7 cimining claims under the mining laws of the United States SO far as ‘the. same | 
. apply to metalliferous. minerals? re 4 Page og. 


The surplus lands: ‘of: the Colville Indian Rss eaten are: er ne Ate. 


: a ack, os Mae e 2,. 1906: 34, Stat. 80), which ‘provided: for the : 


sek. 


7 iakow on: er i Colville Tndian. Reservation,” for the einen anion : 
of -unallotted lands on the reservation as. “trrigable. lands, grazing — 


lands, timber lands, mineral lands, or arid lands,” and for the dis- 


- posal of the unallotted lands.under the homestead, town-site, mineral, - 
timber, and. reclamation. laws, except for areas reserved for certain _ 


special purposes. 


By the departmental order of Septanbucl 19, 1934, ihe ale inde 


; of the Colville Indian Reservation, ‘together. with. lands of other Indian : 
_-reservations in the same- category;, were “temporarily. withdrawn from. 


. : disposal of any'kind, , subject. tovany, and all existing” valid: rights, until eo 


-thematter- of | their: permanent ‘restoration’ to” tribal bd 7 
authorized by section 3 of the Act of June 18, 1984 - * can be 
giveni appropriate consideration.” The eens a order of No- 
vember 5, 1935, mentioned in the question, merely added the surplus 
_ lands of several Indian reservations to the list of such lands with- 
drawn. by the order of September 19, °1934. It did-not in any. way 
affect the withdrawal of. the surplus. lands of the Colville Indian 
Reservation. 
o The principal legislation relating. to ey Githarawales is the 
se “act of June 25,:1910 (36 Stat. 847),as amended :by the act of August 
: 2A, 1912 ee Stat. 497; og Se G, 1946 ed., Secs. s., 141-142), which | 


“1 The act of June: 18; 1934: a ‘Stat: 984; 35 ny s. ic, 1946 ed., sec, 461 et seq. ds I com- . 


ae inonly ‘known as. the Indian Reorganization’ Act. i 
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anode the: President taiporeriipst to eaahared: foi Sijement : 


location, sale, or entry “any of the public lands of the United States,” 


subject to the qualification that. all:lands. withdrawn under this act — 
shall. “at. all times be « open to. exploration, discovery, occupation, and 
purchase. under the mining laws of the ‘United: States, so far'as the © 
‘same apply to metalliferous minerals * * *. »” The President’s 


power under this legislation has been delegated to the Secretary. of the _ 


Interior.? 
Tt will be Stserved that, the 1910. act refers to. “public gare of the 
United close’ »” With respect to the gucctan whether. this term is 


Paci 


may be noted that section 6 of the act of March 22, 1906 supra, provided 


_ ; that the proceeds of the disposal of such lands should be deposited in 


— the. ‘Treasury of the United States. to the credit of the Colville Indians — 
_ and should be expended. for their benefit under the direction of the | 
- Secretary of the Interior, and that section 9 of the:1906 act expressly 


‘provided that the United States should act as trustee for the Indians : a | 
in the disposal of their lands. The surplus lands of the Colville Indian. 


-_ Reservation, therefore, are Indian trust lands, and, in a strict sense, 


they are not public lands. of the United. States: Ash ie oe v. 
United ‘States, 252-U. 8.159 (1920). | 


I believe that, apart from wuthorityd der ved be the: oe of the es 


Tnterior from the President. for the making of temporary. withdrawals. 
of public lands. of the United States under the 1910 act, the Secretary 
-was vested with implied power, by" ‘virtue of his broad authority and — 


_ responsibility in connection with the administration of Indian affairs, 


temporarily to withdraw the Indian trust lands involved in'the order _ 


eg: September 19, 1984, from disposal. of any kind if he regarded such: ~ . 


action as necessary or advisable: in order effectively : to: discharge his 


functions with. respect, tothe administration of Indian‘ affairs. “The 


Pear Secretary’ s implied power: to make temporary- withdrawals of. lands. 
‘in connection with the administration of Indian affairs was recognized a. 


‘and confirmed by the Congress in section 4 of the act of March'3, 1927 
(44 Stat. 1847; 25 U. S. C., 1946 ed., sec: 898d), which, in prohibiting 

‘the executive branch of the. Government from: subsequently making 
- “changes in the boundaries of reservations created by Executive order, 
‘proclamation, or. otherwise for the use: and occupation. of Indians,” 
declared in a proviso “That this shall not apply to ae with- 
drawals by the Secretary of the Interior.” 
| Any mandatory requirement in. the act of. Maitich: 92, 1906, that’ ts 
Secretary 0 of the Interior dispose « of the surplus lands of the Colville 


- See Executive Order - 9337, dated April 24, 1943. (8 K R. 5516), which aguaently eas : . 


7 issued in confirmation of a. practice that--had developed. whereby: the Secretary ‘of : ‘the 
Interior exercised the President’s power to make, temporary withdrawals of public Jands: ag 


of the United States, 
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* a qadinn Reservation. had beat ara, prior to ec 19, ‘1984, 


Pat by. the. provision in section 3 of the Indian Reorganization. ‘Act of _ 


June 18, 1934 (25:-U. 6.G, 1946 ed.,,-sec. 463) ‘ authorizing the Secretary 


“to restore: to tribal ‘ownership. the remaining surplus lands. of. any ie a 


“Indian reservation * * .*.”. _In view of this authorization for the 
permanent ‘restoration of Indian: surplis lands to tribal. ownership} it’ 


_ appears that the Secretary of the Interior was justified 3 in utilizing his 7 


implied power by temporarily withdrawing the Colville surplus. lands ~ 
_ and other similar Indian trust lands on “September. 19, 1934, from. 
disposal of any kind in order to maintain the status quo until the mat- 
_ ter-of their permanent restoration. to tribal DY could be een cama. 


ye appropriate consideration. | 
. Therefore, I conclude that, in temporarily withdrawing, on Septem- | 


we ber 19, 1934, the surplus lands of the Colville Indidn Reservation and 
Of other Indian. reservations, which are Indian trust lands, from dis- — 
posal of any. kind,-the’ Secretary: ‘of the Interior was. exercising his — - 
~ implied power temporarily to withdraw such lands; that. he-was not. 
acting under the act of June 25, 1910; and, therefore; that the lands © 
so withdrawn have not been. and: are not now subject to the provision ears 


of the 1910 act, which declares that lands withdrawn under it shall be © 

open to entry. and location under the mining laws of the United Dtates : 
| insofar. as metalliferous minerals are concerned. : - 
- The Indians of the Colville Reservation otek « on “April 6, 1935, to: 


ne eae themselves from the’ ‘operation of the Indian. Reorganization | 7 


ay Act. Because of this action by thie Colville Indians, the restoration of 


| the: surplus lands. of that reservation. to tribal ownership, as contem-: 


| ae plated. at the time of the i issuance of the order of September 19, 1934, 
could not be accomplished. (See 25 U.S. C., 1946 ed.; sec. 478.) “How- 


ever, since a temporary’ ‘withdrawal which was alia. when made con- 


- -tinues in operation. until r evoked by. proper authority, notwithstanding a - 


the fact that the purpose of the withdrawal can no longer be: realized 23 


E “(5 LD. 482 (1887)), the vote of the Colville Indians did not, tpso. 


ae - facto, terminate the temporary ‘withdrawal order of September 19, | 
| 1984, as to.the surplus | lands of. thatreservation. 


While the propriety, from an administrative oor canis of con- 


a) - tinning the temporary. withdrawal of the Colville surplus lands during s. 


ies | a the years following the: adverse vote of the Colville Indians on accept . 
cere ing the provisions of the Indian. Reorganization Act may be opento > - 
- serious ‘question, recent. developments. have substantially affected the ~~ - 


* situation. in this respect.” On February 7, 1949, a bill, (H. R. 2432), 


: ia providing for the restoration to tribal ownership of the surplus lands 


_ of the Colville Indian Reservation was introduced in the Kighty- first 
Congress. On “May 9; the House Committee on Public Lands unani- - 
Ze mousy recommended the enactment of the bill, with some e amendments 
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. which do abs affect the’ pee aon to aba ownership of the lands fo 


a covered by the bill. On May 16, the ‘House passed the bill and trans- = 
mitted it to the Senate, where a companion ‘bill (S.1021) is pending. | 


Because of these developments, the continuation of the withdrawal of — | 


the surplus lands of the Colville Indian ‘Reservation pending final | 


action by the Highty-first Congress on the current. legislative proposal oe 


regarding these Jands would seem to bewarranted, =~ | 
Any previous statements by this office indicating that the withdrawal | 


order of September 19; 1934, was issued. under the act of Ju une 25, 1910, | a m 


| are modified by this memorandum, | | 
| Mase @. 3. Was | < 
: ‘Solicitor. 


STATE OF CALIFORNIA 
A-25411 ae Decided June 2, 1949. 


‘State - iachnnoeh ishecnitin Between. lake and Federal — 
: Withdrawals—Valid Claims: es : . . 


‘Questions relating to an exchange of lands with a State. pursuant to section § 

of the Taylor Grazing Act, as amended, must be determined under the ap- 
, plicable. law and. regulations,.and without: regard to’ any: purported agree- 
‘ ment. which may have been entered into .between. ‘the State and an agency 


of the Federal Government which has no ee een, over the public lands, ae 


involved in the proposed exchange. . . 
Prior to its compliance with all the requirements of the statute and. ‘the sup- . 


plementary regulations, a State applying for an exchange of lands under oe 


“section 8 of: the’ Taylor Grazing Act, aS amended, does not acquire any rights 
in the. selectéd. lands, so as to DEovent the: withdrawal of such lands for . 
~.. public purposes. ° oe 
A “valid claim’ to public land may be less than a vested right i in such imide 
and a pending exchange application from a State under section 8 of ‘the 

Taylor Grazing Act, as amended, constitutes a “valid claim” to the selected 
land. within: the: meaning: of the act: Of Marebh 19, 1948: which added publie....-. 
...- lands. to the Shasta National Forest’ subject to such: claims, SO that the se- eee 
lected. land continues to be neues to. selection. by oe State. 7 eee oe 


‘APPEAL FROM THE BUREAU OF ‘LAND MANAGEMENT | = 
On February. 19, 1949, the State of. California filed an eee = 


cg “under subsection - (e). of. section 8 of the. Taylor. Grazing Act, as — 


- pee (48 Stat. 1269; 49 Stat. 1976; 43 U. S. C., 1946 ed., sec. 315g), 


to exchange some 48, 000 acres of: State lands, hie were included sy 
| within the boundaries of certain military reservations in. the State, be 

.. for an approximately equal, amount: of public. lands ‘selected - -by the 
State. The selected lands were stated. to. be “anappropriated, non- 
| mineral,. junreserved public lands NOT i in a grazing district,” and the oe we 

application” stated: that: theexchange~was to be: made. “without: any 


_ reservation to the United States of the mineral deposits j in the selected ae 


ne aa] ee Base os STATE: ‘OF ‘CALIFORNIA a ess ae 


° : adhe or cquiout any reservation: to the State of the tel oe ae a 
~ in the base lands.” The State proposed that the exchange be madeon 


oo an equal-acreage basis. The State requested that it be.relieved of the. 


requirement of filing with its. application a corroborated. affidavit re- 
- .. lating to springs'or water holes on:the selected land (43. CFR 1474). 
On March 17, 1942, the State was informed by the Acting Assistant 

| Commissioner of the General. Land Office? that as the affidavit was: _ 
z required by a departmental regulation, his office had no authority to. 


waive the requirement. ‘The State was also informed that unless it 


elected to. receive title to the. selected. lands with a reservation of  _ 
minerals to the United States, it would be necessary for. the General _ 

> Land Office. to determine the mineral or nonmineral character ofthe . 
- Jands applied. for by the State. In reply, the State explained thatthe . 
7 exchange was initiated at the request of and for the benefit of the 


- War Department, and that the requirement. respecting. an affidavit — 


would hold up the exchange. Nevertheless the General Land Office - 


adhered to its position. 7 
— On. July 3, 1942; However, ie the request. ne an official. of the: War ce 
: ‘Department, the Assistant. Commissioner of the General Land. Office | 
waived the requirement, concerning an affidavit, relating to. springs | 
or water holes; but the Assistant. Commissioner informed the State 


that, Anaemuchs as it had been found necessary to have a field examina- 
~ - tion made as to. part: of the selected lands in order to determine the 


--poineral or nonmineral character thereof, it had been decided to au- 


__ thorize : a field examination of all the lands applied for.i in order to — | 
-- determine whether such lands contained: springs or watering. places, 
and that the report of the regional field examiner, if favorable to 


the State, would be Cacia, as a a substitute for the usual nonwater | 

affidavit. | Bee | 7 | 

From time to aie as ‘it was aes from the Sete of. aie 

Zz Department.. or from information developed. as.a result of the field 

- examination that certain of the offered lands were unsuitable for use _ 
-as base lands in the exchange, and that certain of the lands originally - 


| . selected by the State were unavailable for selection under the State's - 
application because of their mineral character or because of their 


om appropriation to other uses prior to the selection by the State, portions 
of the application were rejected; and the State accordingly amended 
its original application by offering.other base lands and making other - 


selections of. public lands. - The- est. amendment of the State’s ap- 


* plication appears to have been. made on September 19, 1945. 'There- : 
after, action upen the epplication was pauspended pending the out-. 


a Epractive. July: 16, 1946, the General Tana Office and the Grazing Service were abolished | 


and their: functions were transferred. to the’ Bureau. of. Land: Management ‘by: Section. a on 


“€ of Reorgantetithor ‘Plan: No. - of 19465 (1 F Re TRIS; ‘T8786; etre. 


324 ‘DECISIONS OF THE DEPARTMENT OF THE INTERIOR (60 TD. 


| come of sGutent pr oeeedin es brought against an ieee mining aim ; 


~ ona tract of selected land. The claim was declared null and void on ae _ 


: December 17, 1946. 


--On November 6, 1947, or nis 16, 000 acres 6 the: ined se- — 


lected by the State were withdrawn ‘from entry (12 F. R: 8002) under 


the first form of withdrawal provided for in-section 3 of the Reclama- - 7 


tion Act of June 17, 1902 (32 Stat. 388; 43 U.S. C., 1946 ed., sec. 416).-° 
. Thereafter, on January 13, 1948, the Director of ‘hie Bureau of Land | 
- Mariagemant’ rejected the State? S application insofar as ‘it covered — 

_ selected lands which had been withdrawn on November 6, 1947. The 


- Director held that the lands withdrawn on ue date were not sant 7 


~ to selection by- the State. £. 
- ‘The State appealed to the re of tie Deoaitinené from the: rejec- = 
tion of its application with sll to the selected lands thats were 
withdrawn on November 6, 1947, | 


~ On March 19, 1948, legislation (69 Stat. 83) adding certain n Tad i 


fi fie United States to the: Shasta: National Forest; Setibject to/any valid 
_ claim or entry now existing and hereafter legally maintained,” was 
enacted. Included among the lands mentioned in this statute as being 


added tothe national forest are the 16,000 acres of selected: lands which — | 


_were withdrawn:on November 6, 1947, and apr oeaely 6, 000 acres 
7 of other lands'selected by the State. 
~ It is first necessary to.decide whether the State, by virtue oF the 
| submission of its exchange application prior‘to November 6, 1947, had 
already become vested with valid rights in the 16,000 acres of selected 
lands referred’ to in the withdrawal order of that: date, so as to 
prevent the withdrawal order from. becoming operas, as to such 
—jands: © | ae 
Subsection (¢) of Son 8 of the Taylor Grazing Act, as vaisenaed: | 
"pursuant to which the State’ s application was submitted, provides, j in 
| part, as follows: pote ee 
. Upon application of any State to aeennnee lands within or without the bound: 
- aries of a grazing district the Secretary of the Interior shall, -and is hereby, 
directed to proceed. with such exchange at the earliest practicable date and to. 


cooperate fully with the State to that end, but no‘State shall be permitted to — 
select lieu lands-in another State.. The Secretary of the Interior shall accept a 


on behalf of the United States title to any. State-owned lands within or without. oe 2 


the boundaries of a ‘grazing district, and in exchange therefor issue patent. to 
surveyed grazing district land not otherwise reserved or appropriated or un- 


‘appropriated and unreserved surv eyed: public land: and in making such exchange 


the. Secretary is authorized to hea to such State, land either of Pane value 
or of equal. acreage: *° * ¥. 


_ When an exchange is based on lands of equal acreage and a selected lands. eo 
are mineral in character, the patent thereto shall contain a reservation. of. all 


minerals to. the United ‘States;.and. in.,making exchanges. of equal- acreage the 
_ Secretary. of the Interior is authorized to accept title to. offered lands. ‘which are - 
mineral in character, with a mineral reservation to the State. - | | 


gay : ee eee “STATE OF: CALIFORNIA eden. BOR. 
a ars Sune 2, 1949 ere a pee 
; Iti is : prov ‘ded ts in n subsection (a). of section 8 that— - 


- Before: any. acl: -exchange. ‘under: this section. ‘shall. be. eftacted: fotice: ot. ‘hia, 


7 contemplated: exchange,. describing . the. Jands involved; shall be published by 


ae ar 


the Secretary of the Interior, ae ; lands: conveyed to the United States 
ss under, this. Act shall, upon acceptance of title, become public lands | Oo, 


‘The State’ contends, inter alia, that, prior. to the submission of the ae ., 
- anes application ; it. had: entered junto -a binding: contract: with: the 
United States, acting through the War Department, to acquire these © 
lands through an exchange; and, accordingly, that it had become the. 

-.. equitable owner of the selected. lands under such contract. -However,. | 
_ the lands sought to be acquired by the State are under. the jurisdiction. - 
of the Department of the Interior, and the exchange application. was, 
. submitted to this Department ‘under: an act of Congress which the eee fe 
Secretary of the Interior is authorized to administer. The War De- 


partment had no jurisdiction. over the selected lands, and no authority 
to bind the United States with respect. to their disposition, at the 
time when the alleged contract was made... Cf. Catholic Bishop of 


| _ Nesqually v. Gibbon, 158 U. S.-155, 167. (1895) ; Cosmos ELaploration 


Co. v. Gray Eagle Oil Co., 190 U. S. 301, 309 (1903). Therefore, the 
question of the State’s oh in the. selected lands must, be determined. 
under the applicable. law and the pertinent regulations promulgated. 
by this Department, and without regard to any agreement which the: - 
State may have made with the War Depar tment. : 
The State also contends that it had, prior to November 6, 1947, 
performed every act required of it by section 8.of the Taylor Grazing 
Act in order to be entitled to receive a patent to the selected lands; 
and that it had thereby become vested with rights in the selected lands. 
In connection with this point, the State relies upon Payne v. New. 
Mexico, 255 U. S.. 367, (1921), and Wyoming v.. United. Crate O55. 
U.S. 489 (1921). 
The cases cited in Pine preceding ch involved: State liens se- | 
~ lections. under sections 2275 and 2276 of the Revised. Statutes, . as. 
amended (43 U.S. C., 1946 ed., secs. 851, 852), which provided that — 


_ where school sections erated o a State were included in a military oe 
- or other reservation, the State could select in lieu thereof an equal 
- acreage of ‘unappropriated, nonmineral surveyed land; and that the 


selection. would constitute a waiver of the State’s right: to the’ school 


a _ sections. “Regulations promulgated by. the Department (89: L..D. 39. hb. = 


es (1910) ). required. that.a lieu selection list. be accompanied by an af. 7 
- fidavit stating that the selected lands were nonmineral in character, 
a certificate showing that. indemnity had not: previously been granted | 


: -for the base. lands, and a. certificate to the effect, that the base. lands | | 


a had. not previously been sold. by: the State and. were: notin the posses- 


| sion 1 of ay third, Person claiming from the State. Within 3 months i 
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Ss after filing the selection’ list, the rene was -pequited ig file a ‘certificate ~ de: 7 


_ from the county recorder. or a reliable abstracter that. no instrument ta 


ey purporting: to convey or encumber the title to the base lands was of 


record or.on file in the recorder’s office. The State was also required 
to publish for 5. weeks a notice of. the selection, which was to. be pre- 

- piired'by:the’register of ‘the disttict land ‘office. upon receiving the se- 
lection list, and to file proof of publication within 90 days after re- 


-<-eeiving the notice for publication. Thereafter, the papers were to 


be submitted to the Commissioner of the. General Land Office for final 
action. | 
Inthe New Mexico ea Wyoming cases, the States complied with all 
the requirements outlined above, and the papers were forwarded to the 
- Commissioner of the General Land Office for final action. Before he 


~ acted upon the selections, however, the school section which constituted oe 

_ the base land in one case was eliminated from the reservationin which © 
it had been included \ on the date of the selection, and, in the other case, os ae 
: the: Séleeted: land: was placed i in. a. petroleum reserve, “For these: respec- oe | 


| tive reasons, the selections were rejected by the Department. 


‘The Department's actions in- rejecting the State’s ‘selections were 


i: - reversed by the Supreme Court in the Vew. Mexico and Wyoming | . 


oe cases. The Court declared that the liew-selection. statute constituted 


a an offer by the Government to make an exchange of Jand, and that _ 


_ when a State accepted the proposal and complied fully with the statu-— sia 
—... tory requirements and the supplementary directions of the Secretary ; 
of the Interior, the State eeDy ce the equitable 1 title to the = 


| selected land. 
The clear implication of: the ‘decisions | in the Nein ‘Mewico aad 


: - Wiens: cases is that if the States had not fully. complied with all. 


_ the requirements prescribed by-the pertinent-law and regulations, there _ 


-- -would not have been’ an acceptance by each State of the Government’s : 
_-. offer, and the State would not have acquired any rights i in the selected 


land. Hobart L. Pierson, 49 L. D: 436 (1923) ; cf. State of New Mexico, 
_ Robert M.. Wilson, ae v. Robert S. Shelton and John T. Williams, 
54 1. D. 112 (1982), and State of ee obinson, Eransferee, 
48 L. D. 384 (1921). 

In the present proceeding, there are numerous “requirements im- 
posed by section 8 of the Taylor Grazing Act, as amended, and the - 
supplementary regulations which the State of California had not com- 

_ plied with on November 6, 1947. In connection with the publication of ~ 
- the notice required by siibsection: (d) of section 8, the regulations 


_ provide that, after an application has been filed and the necessary in- 


vestigations hae been made by the Commissioner of the General Land 


Office (now the Director of the Bureau of Land Management), a no- oP 
> tice of the exchange will be submitted to the State. for publication; _ 
and that, after publication of the nee the State shall submit iis a: 
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; June &, L949. 


| ot such A ieieain (43 CFR 147. 8, ‘tedesignated 43 OFR, 1947 ‘Supp. ye 
147%, 6). With respect to thé conveyance by the State of title tothe of- 
fered lands, as required. by subsection (c) of section 8, the State is re- _ 
quired to. aubne: a duly. recorded: deed of conveyance of the offered - 
~ lands (unless they are unsurveyed), a, certificate that the offered lands 
have not been'sold* or ‘otherwise encumbered‘ by the’ State, a certificate. 


by the county recorder or by. an approved. abstracter that no instru- 
ment purporting to convey or encumber the title to the offered lands 


is of record or on file in the ‘recorder’ s office, and, if the offered lands 
a have. ever been held in. private. ownership, an abstract. of title and a 
tax certificate (43 CFR 147.8 , redesignated 43 CFR, 1947 Supp., 147.6).. 
~ None of the steps required of a State.in connection with an exchange 


of. lands under section 8 had been taken as of November 6,.1947, by 


‘the State of California. in the present. case, with the exception of the: 2 
filing of the exchange application. Of course, the notice to be pub- 
i lished by the State of- California:was'to-be: prepared and furnished:to = 
the State by this Department, and the Department had failed to-per- « 
form its part of this procedure as of November 6, 1947. However, I 
am. of the opinion that such.failure on the part. of the Department 
could not operate to. confer upon the State vested rights in the selected 
lands under .the decisions in the Vew Mewico and: Wyoming cases. 2 
a Tt might, be contended. that section 8 of the Taylor Grazing. Act, aso 
a amended, goes beyond the doctrine announced by the Supreme Court: 
- In the Mew Mewico and Wyoming. cases and confers upon a State rights 


a ea selected lands upon the mere filing of an exchange application under | 
that section. Section 8, as originally enacted, was construed by the — 


- Department as. authorizing only:those exchanges of lands with States . 


which the Secretary. of the. Interior determined would benefit: the | : 


~ -public interest. in the controlof grazing on the public range under the ¢@ 
Taylor Grazing Act... -Solicitor’s opinion, 55 I. D. 9 (19384). By the _ 
act of June 26, 1986, section 8 was amended so as to. provide that upon | 


the filing of ‘an exchutioe application by a State, the. Secretary “shall, 
and is hereby, directed to proceed with such exchange at the earliest | 
practicable. date and to. cooperate fully with the State to that end.” 


The legislative history of the 1936 act. clearly indicates that the pur- 
pose of the quoted language was to. dep rive the Secretary of his discre- 
tion in the matter of. determining whether an. exchange. application < 
7 submitted by a State was in the public interest, and to:require him to 
act upon such an application without. regard to the factor ofthe public 
interest. Solicitor’: opinions .M=31956 (October. 26,.1942)...and. — 
 -M-33608° (April Pe 1944) ; State of Montana, A-20068. (November. 3, 
1986; modified J anuary 13, 1937)... ‘However, nothing i in'the language a 
of the 1936 amendment to section 8 or in its legislative history requires. . 


or, warrants the conclusion that the amendment was intended. to: Bo so 
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| filing of an application for such ‘lands: pursuant to section: 8.: | 
“In this connection, it should be noted that, under the: ‘Supreme : 
- Court’s construction of the lieu-sélection law involved: inthe. New . 
Mexico and Wyoming cases, the: Department did not have an option t tor 


tg as to confer upon | a, ae rights i in ‘selected hve navel upon the ey 


*% accept or reject a, lieu selection; the Department could only ascertain — | 


whether the requirements for a selection had been met by a State. 

Nevertheless, the Court did not: hold that a State acquired rights j in 
selected land merely upon filing a selection list.’ Instead, a° State’s 
rights in selected land vested under the lieu-selection law only after 
the State had comphied' with all requirements of the law-and the per- 
‘tinent-regulations. - ‘Similarly,. it 1s reasonable to conclude that under 
section 8 of the Taylor Grazing Act, as amended, a State-must fully 
comply with all the requirements prescribed by the section and. the 
applicable regulations 3 in | order. to i se in 2 land selected. pur- 


fae —suant to section 8. - - | 
Conversely, a, Staite’ is at. om to veaaesl or aaiey, a. = eaten under. he 


section 8 at any time prior to full compliance by the State with the — 


prescribed requirements. If the construction of: section 8 urged by 
the State of California in this case were to be adopted, the rights and 
| obligations of a State in connection with‘an exchange. would be fixed i 
as of the date of the filing of the State’s: application, and the State 
- could not thereafter make adjustments thought to be etveniegeons! in a on 


: the light of changing circumstances. : 
It is my opinion, therefore, that as. the State of California al not, 


| - prior to November 6, 1947, fully complied with: all the requirements 


_prescribéd by section 8 of the Taylor Grazing Act, as amended, and : | 
the supplementary departmental regulations, the State did- not have - win 3 
on that. date any vested rights in the selected lands, so as to prevent — ° 


the withdrawal order of November 6, 1947, from being effective as to 


i the. 16 ,000 acres of selected lands reférred to in the order. a That order 


accordingly. bars approval of the:State’s exchange application as to 
_ the 16,000 acres affected by the withdrawal order, 
‘As the 16 ,000' acres of selected lands involved in ae appeal were 
affected by the- withdrawal order of November 6, 1947, it perhaps is. 
unnecessary to consider at this time the effect of the act of March 19, - 
1948, adding lands to the Shasta National. Forest. However, as.to the 
6, 000 acres of selected lands which were not withdrawn. by the order 
‘of November 6, 1947, but were affected, at. least nominally, by the act 


of March 19, 1948, it may be noted that the 1948 act. provided that _ 
: : the addition of tends to the national forest. should be “subj ect to eh 7 
valid claim or entry now. existing and hereafter legally maintained.” 


- Sim ilar legislation had been introduced in a number of preceding Con- 


gresses: "The quoted phrase:appeared.for the first time in H. R. 2854, — . 


2 7 79th Congress. Prior to that time, the bills provided that the transfer . 


| oe” OE OES RNTBIONY 8, ENO 7B BOQ 
= oa . . dune 38,1949. : | 


| on: lands. to ‘the aeanalle fobeat “shall not: interfere with h legal rights ‘ 
: sacquired under aly public-land laws’ so long as such rights are legally. | 


“maintained? (H. R. 1600, 77th Cong.; H.-R. 2659 and.S. 950, 76th 


, Cong.). No explanation, for ‘the change in, languege | apie: in the : 


=, legislative history of H. R. 2854,-79th Congress. 


In Stockley v. United States, 260 U.S. 532 (1923), it was s held that 7 


: the: phrase “existing valid: claim” obviously meant ‘something less: 


_ than. a vested right. A. similar: position. has been taken by the Dee 
| ‘partment concerning the meaning of the term “valid claim. a ae 

: -. Miller, 55 I. D. 73 (1984). Consequently, it would be reasonable. 

a to interpret the phrase, “subject. to any valid claim ~ * = * now ©. 
existing,” 3 in the act of March 19, 1948, as permitting something less 2 


= than a vested right. to remove an area of land from the operative 


effect of that statute. In view of the mandatory nature of the pr esent = | | 
3 language used in subsection (c) of section 8 of the Taylor Gr azing. .: 
_ Act, as amended, with. respect to. effectuating exchanges. desired by 


- States, it seems that the pendency: on March 19, 1948, of an applica- 


- - tion. from: a ‘State for an exchange - of. lands under ein 8 of the 7- 


“Taylor Grazing Act, as amended, would constitute such a “valid - 


a claim” to the ‘public lands: selected. by the State as to pr event, such. . 


3% Jands. from being added to the Shasta. National Forest under the 
me “provisions of the act of March 19, 1948, so long as the. application eee 
may be maintained by the State. . Acoordinely, it appears that the 


or act of March 19, 1948, ‘does.not prevent the Director of the Bureau of 


| and Nie sncement re approving the. application of the. State of _ 


J Calitomia as to the 6,000 acres of land mentioned above. 


_ Therefore, pursuant to the. authority delegated to the. Solicitor by . 


a he Secretary of the Interior (sec. 23, Order No. 2509; 14 F. RB. 307), cee 
the decision of the Director of the Bureau of Land Management 1 is. 7 


-affirmed. | 
| “Masnix 3 Ware, | : 
7 ee | | | _ Solicitor 
oo et fd ANTHONY 8. ENOS- - eo 
; oes “Decided June 8, 1949 eee 


Color of Title—Supervisory, Power of Secretary. 


} ‘The fact. that the required. good: faith of an. applicant. to aibeaine al patent to — 
hee public land under the Color of Title Act was: not questioned by the Bureau 


of Land Management in allowing the: application ‘and.in appraising the ‘ 
* land: does not: ‘preclude consideration ‘of the: factor-of good faith on appeal eae 


by the applicant from the’ decision: of: the Bureau on the appraisal... 


"The fact. that Jand. may have. been, held. by: other: persons -in good. faith cs -_ | 
more than 20 years under color of title does not justify the: issuance” of oh 


a patent under the Color.of Title “Act to one who thereafter ‘purchased - 
the land with Erowedest that title was in the United States. : 
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APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


Tale en "Anthony: S. Enos filed. an. application under’ the Color. of Title: Act 7 ne 
(43: UL S. C., 1946 ed., secs. 1068,.1068a) to obtain a patent.on. lot 


| 106, sec. 30, qT. 4§., RB. y W.,.M. D. M., California. - On. December 2, 


“1946, the Acting Director of. the Bureau of Land Management. Ae a | 
lowed the application on the basis of the allegations made by Mr. 3: 


_ Enos in his application. | On April 95, 1947, Mr. Enos was. notified. | 
that the lot..had been appraised.at $0, 009,. ‘and he: was. allowed: 30° - 


— days..within which’ to deposit: the money: or to file an — to the ae 


head of the Department. 
Mr. Enos appealed on the ground that the appraised voles! was ex 


: a : cessive. In a departmental decision dated J anuary. 21, 1948, the ¢ ap- : 7 
praisal_ was approved, but, in view of certain statements ‘made by - 


the. ‘applicant on appeal, the case’ was remanded to the Bureau of 


- 7 Land Management for further. consideration of. the eoed. faith of a : 


. ye ‘the applicant ‘(A-24646). a 
On March 9, 1948, the Assistant Director of the Bae ia. the oe. 


decisions of Deceniber 9, 1946, and April 25, 1947, and rejected the ap-. - 


plication « on the. ground that ae applicant new, at the time when he so 


ss _. purpor ted to purchase the property, that title was in. the. United States. 4 


| and, accordingly, that lie is claiming-the. property. merely by adverse : 


possession, which is not sufficient to warrant the i issuance of, a . Patent 2 


ae under. the Color of. Title Act, 


Mr. Enos has now appealed to’ the sad of the » Dopiattméink fron ihe x a 


a : decision dated’ March 9, 1948. He urges that the decisions of F Decgint: oe . 
—_ ber 2, 1946, and April 25, 1947, be reinstated. | 


“The mere fact, that the good | aah of the applicant was, not ques- | 
tioned by the Bureau of Land Management in connection with the — 


oo decisions of December 2, 1946, and April. 25, 1947, did not preclude : - 


subsequent consideration of that point. - It is ar established. that,so 
long: as the’ ‘legal: title: to: public Jand remains:in. the United. States; 5h He: 


ar the Secretary of the Interior has the power to reopen and reconsider _ 


% any administrative action previously taken with respect to such land... 7a 


| West v. Standard Oil Co., 278 U.S. 200;-210 (1929) ; Michigan Land a | 


and Lumber Co..v. Rust, 168 U. S. 589, 592 (1897) ; Knight v. » United 
_ States Land Association, 142 U- 8. 161, 176 (1891). Ret 
The exercise of that power was parcculanly appropriate i in the = 
_. present case, where the applicant is proceeding under.an act which | 
| authorizes the issuance of a patent,to public Jand in the discretion... oe 
of the‘Secretary of the-Interior:“wheneyer.it.shall be-shown.to.the 


satisfaction of the Secretary” that the. requirements of the statute: 
have been met. One of those requirements is that the land must. have | 
| been held 3 in a good faith by the’ eres _ Whenever there i is reason 
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ee tae 3 & ‘2 July 2, 1949. : oe 


22to ba oabe the ee faith of 2 an applicant, en onnel of: fas Depercnent nee 


oe : should be especially: astute to see that the coe) 1s. pda before. ets 


po authorizing: the issuance of a patent. 


The Color of Title: Act requires: that: the: isnd: Shall hey: “bean e 


a Shela in good faith and ‘in: peaceful, ‘adverse, ‘possession bya citizen _ 


of the United States, his ancestors or: grantors, for more than twenty _ 7 
years under claim:or ‘color of title,” and authorizes: the: Secretary to.” ... 
7 “cause a patent to. issue for such, land. to. any’ such citizen. ate Mr. Enos a 


the: property, for more theft 90 5 years in oeod: faith under color of title, | 
they acquired a. right to.a patent, ‘and that. he necessarily acquired. 
such right when he purchased the. proper ty. However, I do not 
believe that: the: statute 1s reasonably. subject. to such a construction. . 


~The good faith of the person applying for a: patent: under the Color of 7 sip 
Title Act must be established. - Consequently, the fact that the land ~ are 


is applied for may. have been held by other persons in good: faith for: more. 


than: 20. years under color of title does not justify the issuance of a 


patent to one who thereafter purchased the land with knowledge that 


title was In. the United States. In such a case, one of the Se 4 dS a 


of the statute, the good faith of the applicant, is missing. 
_ Therefore, pursuant. to the: authority delegated to:me by the Some: 7 
* ty) of the Interior (sec. 23, Order No. 2509; 14 F. R. 307), the 


: : | : decision. of the Assistant Divector of the Bureau of Land Management : 
. in vacating the decisions of December 2, 1946, and April’ 25, ee and oe 


in moyenne the pean of Mr. Enos i Is affirmed. 


| Masmix @, Wire, 


Solicitor. a | 


a : om AND GAS. LEASES: OF TRIBAL LANDS. OF NORTHERN 
| ee CHEYENNE TRIBE | 7 


Competitive Bidding—Tongue River Reservation. 


The tribal. lands of the. Nevins: Cheyenne: Tribe of. the. renee: River Reser- ma oe 


vation cannot be leased for the development of oil and ae without competitive 
bidding. . 


An Indian tribe ‘which has” ‘organized. and ‘tneorporited wiider® aes ‘Indian: : 


Reorganization “Act can’ issue oil and. gas leases: on’ tribal: lands: without 


| competitive bidding: if, and only if, the constitution.or charter. of the tribe | | 


expressly: provides. LOF.,. such leasing. on a. noncompetitive basis. 


7 Neither the: constitution nor. the. charter of. the Northern. Gi yen! Tribe , : 2 | 
_ specifies. what procedure shall. be followed in the issuance of. tribal oil and 
' gas Ae and, ‘ascordingly,. the method of competitive bidding: must. be “ae 


ae - followed. 
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M3607 gh ah = Sour, 1949, 


To THE ‘Unver eee oe ee ne 
You have requested thal rt: express | an “opinion. on. ‘the: “question 7 


whether. the tribal lands: ofthe Northern Cheyenne Tribe ‘of the. 2 
Tongue River Reservation may: be-leased for’ the ioe of oil 


and gas without competitive bidding. . | | ; 

‘The leasing of .tribal lands. for. any mining purpose: 1S: governed 
by the act of May 11, 1938 (52 Stat. 347; 25 U. S. C., 1946 ed., secs. 
396a-896f) , which is applicable to all Tadian reservations, with certain 
specified exceptions. The Tongue River Reservation is not included — 
among the'reservations excepted from the provisions of the act. | 

- Section 1 of the act. provides that leases of.tribal lands for mining 
_ purposes may be issued, with the: approval of. the Secretary. of the 


‘Interior, “by authority of the tribal council or other authorized spokes- £ iw 


| - men for such Indians.” . Section 2 of the act expressly provides thata 
~ lease for the development of oil or. ee may be issued ae arte com- a 


eee . Dente: bidding. - 


pee section D of the act. contains a proviso which states: 


. eR: “That the foregoing provisions shall in no manner restrict. the right 
. Of tribes. see and incorporated under sections. 16 and 17 of the Act of. 
June 18, :1984" (48 Stat. 984), to lease Jands: for mining purposes as therein - 
: provided. and in accordance with the provisions of any constitution and charter 


| adopted by any Indian tribe pursuant to the Act of June 18, 1934. 


‘The Northern Cheyenne. Tribe of the Tongue River. eee a. 3 


_ 7. organized and incorporated under sections 16 and.17 of the act of | 
June 18,1934 (commonly known as the Indian Reorganization Act; 


250. S. C., 1946 ‘ed., secs. 476, 477). However, neither the esnetl- 


tution nor’ the charter of the tribe prescribes any particular method 


_. for the leasing of tribal lands for-oil and gas mining purposes. Sec- _ 
_ tion 5..(b)-..(8)- ofthe. -corperate, charter ae the tribe. merely. author-_ 
izes the. making. of oil and: gas -leases. for, such periods. as may be 
authorized by law. Moreover, this ‘particular provision is preceded 
by a general provision declaring that. any corporate powers granted 


_.... by section 5 of the charter shall be exercised “subject to any restric- 
SE Big tions contained in the:Constitution and laws of the United States.” 


It is clear that the charter of the Northern Cheyenne Tribe does 
~~ not dispense with the requirement for competitive bidding contained — 
in the 1938 leasing. statute with. respect to,oil and. gas, leases. . On 
_ the contrary, the oe epee to paca pasa as requirement by 


reference. 
It is only when the organic. law of an Tidieii tribe which ie taken 


Be advantage of sections 16 and 17 of the. Indian Reorganization Act 
specifies what procedure shall be followed in the making of. tribal 


oul and gas leases that the procedure SO epecisot must be followed 
_to the. exclusion of the eae method. eae 3 
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Th is my opinion, therefore, that the tribal dane of the Woudheta | 

Cheyenne Tribe of the ‘Tongue River Reservation cannot be leased 

for the development of oil and gas unless the leasing 3 1s ‘preceded by 

competitive bidding. | 
I am aware that in a memorandum dated J une 5 6, 1941, the Acting 
Solicitor of the Department expressed the view that the tribal Jands. 
of the Blackfeet Indian Reservation could be leased for oil and. gas | 
mining purposes. without competitive bidding. | The Blackfeet Tribe, 
like the Northern Cheyenne Tribe, is organized and. incorporated 
under the. Indian Reorganization Act: Insofar as the issuance of 
oil and gas leases on tribal lands is concerned, the provisions of the 
constitutions and charters of these two tribes are similar. Accord-— 
ingly, to the extent that the views expressed by the Acting Solicitor | 
- in the memorandum of June 6, 1941, are inconsistent with the views - 
expressed i in this opmon they should no longer be followed. . 


| Mast @: 3 Wao, | 
Pst Solicitor. 
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Reclamation Homestead Entry—Farm. Units, = , 


=: homestéad entry made on land withdrawn anges the second form of: reclama- 
tion withdrawal is subject to all the pertinent provisions of. the reclama- 
— tion law, including provisions enacted subsequent to the date of the entry 2 
and prior to the acquisition by the entryman of eauleple title to the. land 
through full compliance with the law. 7 
= In fixing the size of a farm unit under the reclamation law, the se limi- | 
tations are that the acreage shall not be less. than 10 nor more than 160, 


--and that it shall Sanne: the amount of. Jand meaonaly ares to, BUD: m3 


port a family. | 
When, at the time of the establishment of farin uits:, on a “veclamation. 
oe project, another agency of the Federal Government is using part of the 
land embraced in a reclamation homestead entry, it is proper for the De-: 
he partment, in establishing a farm unit for the entryman, to exclude ‘the 
“acreage in Federal use and -to. set. up as a farm unit the remainder. of. 
the land in the entry, if the remaining acr eage can peanone ly be expected 
to support a family. ; 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


--On March 16, 1948, the Assistant Director of the Bureau of Land 
Management requived David C. Caylor to conform ‘his homestead | 
entry on the SY%NW, and the NSW), sec. 12, T. 9 S., R. 23: W., 

Gand S. R. M., Arizona, to a farm unit, designated : as Farm Unit. D, 


Yuma Mesa Division of the. Gila reclamation. project, pursuant to sec- - 


sas tion 4 of the ae Act or J une 1%, 1902 a U.5.C., +1946. ed., 
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sec. 419), and pursuant. to the. public noted ease thereunder, an-— 
nouncing the lands as. irrigable under the project and the limit of area | 
per entry. The notice was issued on December 10, 1947 (12 F. R. - 
8845). The farm unit is described i in the notice as ‘lot 1, NEYSWY 
NW, EYSEYSWYNWY, SEYNWY, EYNEYNWYSWi, - 

SYNWUSW 4, and AAW and inclndes 128. O1 nee acres 
in the Caylor entry. | 

Mr. Caylor has appealed to. the head’ of the Depacenent He 
asserts that Farm Unit D was not established under the authority of © 
» section 4 of the Reclamation Act, which empowers the Secretary of 
- the Interior to limit the area of each entry to that acreage which in — 
~ his opinion may be reasonably required for the support of a family, 
but, instead, that it was established by arbitrarily deducting from the 
: appellant’s entry, as originally made, approximately 97 acres: of land 
which are now. being used by the Federal Public. Housing Authority, 
and by setting up the balance of the entry asa farm unit. | 

The land embraced in Mr. Caylor’s entry was withdrawn on July 2, 
1902, under a second-form reclamation withdrawal. Mr. Caylor’s 7 
hemeecad entry was allowed on October 30, 1903,’ subject to all the - 
provisions, limitations, charges, terms, and. eonditions of the Reclama- - 


tion Act, including the subsequent conformation oftheentrytoafarm 


unit, as provided for in section 4 of the act. (See Mangus M ickelson, 
43 L. D. 210 (1914).) Mr. Caylor relinquished his entry in 1905.° In. 


1918, Mr. Caylor applied for the reinstatement of. his Bente and OD. 


-March 2, 1915, the entry was reinstated. | 

By ie act of June 25, 1910 (48 U.S. C., 1946 a sec. 444) , entry- 
nen who had previously made bona fide entries on lands proposed to 
be irrigated under the Reclamation Act; and who showed that they 
had made substantial improvements and that water was not available, — 
might be granted, in the discretion of the Secretary of the Interior, 
leaves of absence from their entries until water for irrigation should 

- become available. ‘The act. of April 30, 1912 (43 U. S. C., 1946 ed., 
sec. 445), protected such an entryman from contest for failure ip _ 
maintain his residence on the land or to make. improvements. on the 


 Jand prior to the time when water should become available for the 


~ dand, However, the latter act required any such entryman, within 90° 
days after the issuance of public notice under section 4 of the Rec- — 
-Jamation Act, to file a water-right application for the irrigable land — 


. 1At that time, homestead entries were permitted on public lands withdrawn under the 
second form before the. establishment | of farm units. and before water - wos rendy for 
_ delivery to the lands. Section 5 of the act of June 25, 1910 (86 Stat 836), a8 amended 
(45 U. 8. C., 1946 ed., sec. 436), provides that after June 25, 1910, no entry shall be made 
‘on: lands. reserved for irrigation purposes until the Secretary of the Interior shall havé 
_ established ‘the unit of acreage per entry and water is ready to be delivered for the land - 
in such unit or some part thereof and such fact. has been announced by the Secretary: of the 
aHEEEIOE: son Ss 
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| embraced ’ in his entry, the application to be in , conformity with ihe 
public notice and the approved farm-unit plats. | 
Section 3 of the Reclamation Act, as amended in 1906 (48 U. S. C. = 
1946 ed., sec. 434), authorizes the cea of the Interior to establish 
in reclamation projects farm units of not less than 10 nor more than 
160-acres, whenever he deems it advisable to do so “by reason of market. 


: conditions and the special fitness of the oe and climate zor the erowen ; 3 | 


of fruitand garden produce.” 
The act of August 18, 1914 (43 U. S. ic: 1946 ed. sec, 435), requires 


a that all entries under reclamation pro] jects containing more than one 


farm unit shall be reduced in area and conformed. to.a single farm 
unit within 2: years after making proof of residence , improvement, and 
cultivation, or within 2 years after the issuance of a farm-unit plat if 
the plat is issued subsequent to the making of such proof. This act _ 
also provides that if an entryman fails to dispose of the excess of his 
entry above one farm unit in the manner provided by law, and to ~ 
conform his entry. toa single farm unit, his entry shall be subject to 


cancellation as to the excess above one farm unit; and that, upon com- 


pliance with the applicable: provisions of law, the entryman shall be 
entitled to receive a patent for that part of his entry which conforms 
toone farm unit, as established for the project. 

| After its reinstatement, Mr. Caylor’s entry was, in effect, suspended. 
because water was not then available and because no. public announce- 
ment of the: lands irrigable under the project or "of the limit of the 
area per entry had been made. 


While the entry was thus suspended, the Federal Public reccnT -_ 


Authority, on March 20, 1943, requested permission of this Depart- 
ment to use sipproximately 14 acres of land in the NW14SW sec. 12, 
T.98., R. 23 W., G. and S. R. M.. , Arizona, for the.construction thereon 
of war-housing tniés and the necessary streets and facilities to serve 

the war-housing project. On April 29, 1943, that agency was informed | 
that the land was included in a reclamation withdrawal and that it was 
embraced in the valid reclamation homestead entry of David C. Caylor. 
_ The Authority was informed that, as the use of the land for housing © 
purposes would interfere with the delivery of water from works of - 


the Gila project, the requested permission could not be given. bes 
On July 31, 1943, this Department was informed by the Commis- me 


sioner, Federal Public Housing Authority, that the housing project. 


had been constructed, and the Authority renewed its request for per- 
mission to use the land. ‘Thereafter, on August 20, 1943, in view of: . 


the fact that the housing project had already been sonatiuoted on the: . 
land, permission was granted to the Federal Public Housing Authority,. 
subject to valid existing rights and to the existing reclamation with- 
drawal, to use and a the land for the purposes of the housing: 
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project ‘until the. Ccpmaebn: ot the’ 6 months period jollowite the 


e -— termination of ‘the unlimited national. emergency declared by Procla- “ 
mation No. 2487 of May 27, 1941 (55 Stat. 1647). Subsequently, an a 


agreement was entered into between the Housing Authority and this 
Department, under which the housing facilities constructed on.the 
land by the Authority should, after termination of the emergency, . 
~ become the property of the Bureau of Reclamation of the Department, 
of the Interior for use in. connection with the-Gila project. _ , 
On January 29, 1944, the Housing Authority requested permission 
| to use ‘approximately 18 acres of land in the SWigZNW, sec. 12 for 
_ the purpose of constructing additional war housing; and on March 7, 
- 1944, the permission of this Department to the use of that land was 
given to the Authority, subject to valid existing rights. Attention 


was called to the fact that the land was embraced in the valid reclama- 


tion homestead entry of Mr. Caylor. A similar arrangement was 
made for the use of the housing facilities on. ‘this, tract after the 
; termination of the emergency, | 
Subsequently, on December 10, 1947, the 6 Department een. 


- that water would be available during the calendar year 1948 and on 
thereafter for certain irrigable lands on the Yuma Mesa Division of the 


Gila project, as shown on approved farm unit plats, and stated. that. 
the area of public Jand in each of the farm umits represents the acreage © 
which, in the opinion of the Secretary of the Interior, may reasonably 
be required for the support of a family: upon such inn “Included in — 
- the list of lands for which water would be available was Farm Unit D, 
embracing 128.01 irrigable acres of the original Caylor entry. The 


parcels of land. being | used. by the Federal Public Housing Authority - oe 


were not. included in any farm unit. Mr. Caylor was pan 
called upon to conform his entry toFarm Unit D. — | 
The question before the Department at this time is the’ propriety 
of setting up Farm Unit D without including the land used as afore- 
said by the Federal Public Housing Authority, and of requiring Mr. 
~ Caylor to conform his entry tothatunit. | 
Mr. Caylor’s entry on ‘the land. ved in this. proceeding was 
subj ect to all the provisions of the reclamation law, since the land was 
-withdrawn for reclamation purposes at the time of the entry.. Among. 
those provisions is the one which authorizes the Secretary of the In- 
terior to establish farm units of not less than 10 nor more. than 160 
acres (48 U. S.C, 1946 ed., sec. 484). Another is the provision which 


: requires an entryman to conform his entry to ai single, farm unit, as set 


up by the Secretary. (43 U. S. C., 1946 ed., sec. 435). The only limi- 
tations placed on the discretion of the Secretary i in fixing the size ofa 
farm unit are. the rule with respect. to the minimum and. maximum 
number of aereS, and the standard to. the effect that the pcrenee shall _ 
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July 29, 1949 - 


i the arnount: ee ‘Jand. ‘reasonably required to support a family ue 
. Jerome M. Higman, 37 L. D. 718. (1909)... | 

_ The circumstance that the two provisions ce ine ated in she pre- a 
ceding paragraph were enacted subsequent to the date of Mr. Caylor’ S 
original entry does not: prevent them from being applied in his case. 
In respect to land withdrawn for reclarnation purposes, an .entryman 


_ does not acquire equitable title to the land until he-has complied with 


all the requirements of the law. See Zrwin v. Wright, 258 U.S. 219 
(1922). Prior to the time of full compliance, the area may be re- 
duced through the establishment of a farm unit having a smaller acre- 
age than that embraced in the entry. | 

Because part of the land pibraned | in. the. Caylor entry was 7 


used by. another agency of the Federal Government. and substantial. er 
improvements had been built on the land. by. that. agency, and. such er 
area, was not in a condition: to be used for reclamation homestead pur- 


poses, the Department, in determining the acreage to be included in | 


a Farm Unit D, eliminated the area that was eine. used by the Federal ms 


‘Public Housing Authority. | 


‘Mr. Caylor has. submitted | nothing to crete the finding ‘that: ‘the heat 


128. O1 irrigable acres embraced in. Farm Unit D are sufficient to sup- 


port afamily. Asa matter of fact, the record shows that theaverage 
size of the units opened to entry on the project is 91.48 acres,andthat 
— Farm Unit Di in sec. 12,.T. 9 S., R. 28 W., is « among the. larger unitson | 
the project. Of the 54 units apened to-entry by the public notice, only =r 
| 8 are larger in area than Mr. Caylor’s unit. Furthermore, there is 
| nothing in. the record to indicate that a farm unit embracing. more 


than 498. 01 acres would have been set up for Mr. Caylor if the factor 


of the: use by the Housing Authority of part of the land included in | . a 


his ori iginal entry had not been present. | 
>. As the decision appealed from merely recuined Mr. Caylee ts con- 
é form his entry to the farm unit properly established under the recla- 


| mation law, there was no error in that decision. 


_ Therefore, pursuant to the authority delegated to me by the Secre- 

tary of the Interior (sec, 28, Order No. 2509; 14 F. R. 307), the decision 

of the Assistant Director of the Bureau of Land Management, is 

affirmed. . 7 

“Maswe G. Warts, 
Solicitor. 
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Tort Claim—Foreed Landing by Aireraft. 


A trespass. upon privately owned Jand: due 4 a feteed ee of. an airplane j is 
“a “wrongful act,’ within the. meaning of that term as used in 28 U., Ss. ©. 
sec. er even though the a used due eare in ene handing, of the aircraft. 
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The Gavetiuent is 5 liable for the danas eauitiig fr oma forced faddine < on 
privately owned land of an airplane piloted by an. employee of the Govern- 
ment pcan witha the scope of his employment. | 
7-199 2 oe. oe mB: a ee Jour 29, 1949. 
“S.J. Dabech, 376 adn Stivet, Caltibiin} Georgia, filed a re 


| ane the United: States about-March 1, 1949,-in the-amount-of $40 = 


_ for compensation because of damage to land farmed by the’ claimant | 
‘and owned by N. F. Parks, Calhoun, Geor gia, and damage to a wheat 


crop which the claimant had planted on the land. The damage was: 


the result of a forced landing on the property by a Government-owned __ 
airplane (C. A. A. No. NO-7 18) assigned to the Fish and Wildlife ; 
Service and piloted by an employee of this Department. » a ee 
The question whether the claim should be paid under the Federal 
| ‘Tort. Claims Act (28 U.S. C. sec. 2671 et seg.) has been submitted to 
me for determination,’ That. act authorizes the settlement of any claim 
against the United States on account of damage to property caused 
_ by a‘negligent or wrongful act or omission of an employee of the 
Government while acting within the scope of his employment, under 
- circumstances where the. United States, if a private person, would be 
liable to the claimant for such damage in accordance with the law of | 
the place where the act or omission occurred. _ | 
It appears that the pilot made a forced landing a7 ie Sd ea in a 
routine flight for the purpose of taking an inventory of waterfowl. 
The forced landing was necessitated by the failure of a flap valve on 
the carburetor heater to function properly. As a result of the failure 
of the valve, ice formed in the carburetor and made further flight | 
hazardous. The valve had been inspected prior to the take-off and was 
found to be in working order. a Ppamentlys it, became defective in 
flight. | 7 


‘The claim 3 is predicated ee upon ats to a | portion, of the | 


wheat crop and upon the fact that deep wheel tracks were made on | 


the land by the plane while it was beitig: maneuvered to: a 1 take- off | 


position on the field. - | -_ 
_ Section. 11-105 of the Code of beau Annotated provides that— ws 


aa to persons and. property on the ground; prima facie evidence. cof a 


: negligence.—Proof of. injury inflicted to persons or property on the ground by — 
. the operation of’ any ‘aircraft and contact therewith, or by objects falling or 


e thrown therefrom, shall be prima facie evidence of. negligence on. the part of. 


the operator of such aircraft in reference to such injury. | 

In my opinion, the presumption of negligence raised: by ae statute a 
is rebutted in this case by the record. It appears that the valve which 
became defective. had been inspected before the take- off “Moteover, | 
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| the evidence in ins record indicates that the pilot: of the sizplane’ oe | 


d due care in making the forced landing and in the take-off thereafter. 


| However, I do not believe that, under the law of Georgia, liability | 
7 ‘for damage: resulting from a fonced landing by aircraft rests solely 


‘on negligence. It‘is true that Georgia did not adopt. the provisions of | 


‘sections 4 and 5.of the Uniform Aeronautics Act, under which there 
18 liability, without regard to negligence, for the damage resulting 
from a forced landing (see 11 Uniform Laws Annotated 160, 161; 
‘State v. Sammon, 189 Atl. 265, 270, 271 (Md., 1986)) 3 and it does: 
not appear that the rule of absolute liability enunciated in Rochester 
Gas & Blectric Aelia spies Ae 266 Ae > Bc 469 @ (1988) obtains: | 


: an ‘Georgia, 


On’ the other eee an ialawfik ie rn with the: right of -; 
" private property is actionable under Georgia law (Code of Georgia 
7 _Annotated, ‘sec. 105-1401), and I assume that the: courts of Georgia 
would follow. the accepted doctrine that, although a person. is privi- 
leged to enter. the Jand of another without permission when it is 
| necessary to do so in order to save himself from death or’ serious 
injury, he is ‘liable for any damage’ which results from the entry. 
Vincent v. Lake Erie Transp. Co., 194. N. W. 221 (Minn., 1910) ; Ploof 
V. Putnam, 71 Atl. 188 (Vt., 1908) : ; Restatement of the Law of Torts, 
sec. 1975 see also Penta v. T'he King, Ex, C. R. 172, 175 (1981). 
| Further, in my opinion, a trespass upon privately owned land due 
toa forded landing of an airplane i is, with respect to any damage which — 


- -tesults,’a “wrongful act,” as that term is used in 28 U.S. C. see. 2672, 


even though the pilot used due care in the handling of the aircraft... 
The claimant is not the owner of the land upon: which the forced 
‘landing was made. The land is owned by. Mr. N. F.. Parks, and, 


| under, some: atrangement. with-him, the claimant was growing wheat 


on the land. The ¢laimant. stated that’ Mr. Parks and he were © 
“damaged $20.00 each, making the total claim $40.00. , There. is no 

evidence that Mr. Dabsen: was authorized to make a claim on Mr: Parks’ © 
behalf, and any award made asa result of Mr. Dobson’ S claim must 
Ke be confined to the’damage which he suffered. iene ie | 


In Georgia, “The bare possession of land: shall sabhonee iis pos- 7 : | 
| ‘sessor to recover damages from any person who shal] wrongfully, in. - 


any manner, interfere’ with such: possession” (Georgia..Code An-— 
notated, sec. 105~1403), and a tenant in possession of land may recover — 


damages fora trespass, his. récovery being: “restricted. to the damages 


= which he himself sustained as the tenant in possession, the right: of 


| recovery for damage by permanent injury to the freehold being in. the. a 


: Person: Who then owned the premises. y Burkhalter V. Oliver, 148. EB, 
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| 704, (Ga., 1891) ; see Davis v. Gorden Hills Corporation, 148 S. K. 861, a 
863, 864, 157 S. E. 472, 158 8. E. 845 (Ga.). 
_. It appears from the record. that the claimant dees not seek com- 
~~ pensation for any permanent injury to the land. Rather, he seeks to 
recover for the damage done to the wheat crop .and for ruts made 
- intheland which would hamper the operation of machinery ini harvest- 
or ing the crop. In these respects, the claimant, as the tenant in pos: 7 


- "session, may recover damages on his own behalf. 


Sk The evidence as to the amount of the damage done. is s shaxply i in — 
| conflict. Mr. Dean D. Hayes, county agent, stated. that— 


oe The damage to an area of approximately 14 acre of very fertile land by aan uk 

oe ling and the plane wheels cutting into the soil is estimated at $20.00, and the loss 
of wheat and time in operating harvesting equipment over the ruts. made i By 
the: plane is estimated at $20.00. 


aa.8 regional supervisor of law enforcement for the: Fish ae Wildlife : , 


- Service, who was a passenger in the plane, and the investigating officer 


each concluded that an award of $40 would be excessive, and recom- 7 
mended that an award of $10 be made. While it is difficult. to assess: _ 


the amount of the damage from the evidence in the record, it. appears 


that the damage suffered by the claimant might. reasonably be fixed. at | 
_ thes sum indicated by him as the amount of his own oe 1x, #20. oe 


| Dereranwation : AND Awanp 


= ‘Therefore. in seers with the provisions. of the ‘Federal. Tort . oe ; 
3 Cais Act and the authority delegated to me by the Secretary of the | 


Interior (sec. 21, Order No. 2509; § as Ramecen; 14 F. R. 47 F168): 
ie determine that— 7 
“oO The claim of S. J. Dobson Geen on. LJ anuary 10, 1949, ee was 

ree” in writing to the poeecen of the Interior about March 1,. : 

1949. | 


is based, amounted to $20. 
(e). Such damage was caused by a, aenotil act of an Leticces of 


(8) The damage to the property of S. J. bbe: on eich this claim Se ge 


5 oe the United States Department of the Interior. while acting man the oe a 
_* Scope of his employment ;.and | 


(@) The United States, if a private. person, aad bs able to. the 


-. ea. for such damage under the law of Georgia, where the mone; 


{ul act occurred. | 
. -& Taward to 8. J. Dobson the sum of $20, and I dixect that i | 
4 mone be paid to Nai sual to the availability of funds. for such | 

: poe : | ;: 

| Masrax G. Ware, a 

| Solicitor. - 


Cy ee ae - ‘MARGARET. PRESCOTT 5. hades Goud 


"MARGARET PRESCOTT a 


a A-25782 = a | Decided August a 1949 


Oil and Gas Lease—Application—Unsurveyed Lands. 


An oil and gas lease application for. ungsurveyed lands which ‘fails to describe 
_the lands by metes and bounds is defective and creates no preference rights. 
- . as against a proper application. filed. before the defect is corrected. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


“On June. 5, 1944, Mrs.. Margaret Prescott. filed an application for 
-anoil and gas lease foi certain unsurveyed landsin Utah Her appli- - 
cation was rejected because it failed to describe the lands by metes and 

bounds and because it was not accompanied by an affidavit as to settlers. 
‘She filed an amended. application. properly describing the lands on- 


June 20,1944. By a decision dated J anuary 19, 1949, the manager of .. 
the Salt Lake City district. land office ruled chat Mr. Ww. TL. Stockman on 
was entitled to a preference right over Mrs. Prescott to an oil and gas 


lease because Mr. Stockman. had. filed a valid application for these 
lands, correctly describing them, on June 12,1944. On appeal by Mrs. 
Prescott, the Associate Director of the Bureau of Land Management, i 
on March 21, 1949, affirmed the manager’s decision. _ . 
Under ie Department’s regulations, an application for an oil and : 
| gas lease on unsurveyed_ land must describe the. land by. metes. and 
_ bounds, tied to a corner of the public surveys by courses and distances 3 
(48. CFR, 1946 Supp., 192.42 (d); 11 F. R. 12958). An accurate de- | 


Z scription i is essential to enable the land office to process the application _ 


and to administer the land. It is equally essential to inform all sub-. . 


_ _ sequent. applicants and other interested persons that an: application. 


for the land-has already been filed. Compliance with the regulations - 
in’ this regard is essential to the creation of any ee in the a - 
HLL. Rath, 60 1. D. 225 (1948). es”. @ 

- None of the decisions cited PY. Mrs. Prescott i in her appeal 5 1s appli- 
cable to this case. _ : | 
Melvin P. Yates,11L. D. 556 (1890), ivalved the sae that an appli- 
cation for a homestead entry may not be filed for land covered by an 
existing cash entry. That rule is not relevant here, since the filing of 
an application for an oil-and ee lease does not oe the filing of. 
other applications. — . 

Spindle Top Ou Ass'n. . Downing, 48 L. D. 5BB (1992), permitted 
the first applicant for an oil and gas permit, without being defeated 
| by a eu eeivent ppp aeanon by another applicant, to eliminate cértain 


+ ea Under section . 47 of the Mineral Leasing Act. of February. 25, 1920, as amended (30 | 
> U.S. ¢, 1946 ed., sec. 226). , . 
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7 lands fron his application in’ - order: to “comply with the rule as és 
- compactness of the land covered by a permit. The initial failure of 
the applicant in that case to comply with the rule concerning ‘com- 


re pactness was not: considered. to be a fatal defect. because the application — 
of the: rule depended onthe extent. of prior-disposals within a par- oe 


ticular area. Moreover, there-was no question as to what lands were 
“applied for in the Spindle Top case. In this case, however, involving 
a controversy over the leasing of particular lands, the very basis of | 
a valid application j is an accurate description of the lands for which 
- the lease is desired ; ‘and precise: compliance with the regulation . re 


quiring that the description of unsurveyed land be furnished by metés ae) 


and bounds, connected with a corner of the = surveys a cour ses . : 


| and distances, must be required. oe 
| Wakefield. v. Russell, 52 L. D. “409 5 (1998), , was based: on a ‘pegullitadl 7 


( since changed). that applications accompanied by ansufficient ‘filing aa 


fees should be suspended rather than rejected. 


Inasmuch as Mrs. Prescott’s application of June 5, 1944, failed to 2 


comply with the regulations respecting an accurate description of the 
lands,.it was fatally defective, it did not confer any rights upon her, 
and it was properly rejected. Her rights as an applicant for an oil 
and gas lease stem from her first valid application, which was filed 
on June 20, 1944. Her rights, however, are subj ect to the prior appli- 
cation, correctly describing the Jands, which was filed by Mr Btock- 


“+ man on June 12, 1944, 


nent is affirmed. ge 


ia Therefore, pursuant to the aaicety delegated t to 6 thie’ Golictor ty 
— the Secretary of the Interior (sec. 28, Order No. 2509314 F. BR. 307), 


the decision of the Associate Director of the Bureau of Land Manage: o 


Solicitor. : . : 


- OHIO omL COMPANY AND M, D, . WOOLERY or 
te age Pe OO take VW 
W, zB “KISSINGER AND YALE om CORPORATION sh 


Peay ty. Decided August.19, 1949 


oil Placer Mining Claims —Diligence—Coal Lands—Rules 22 Practice— a2 
- Field Examiner’ $ Reports. oy 7 7: 


A finding by the head of a district. land office in a contest proceeding + peta 
- private ‘parties, in which the ‘Government ‘has intervened, is subject ‘to | 
ae, review by the Director of. the Bureau of Land ‘Management even though . 


 Masrun @. Wrore, Su, save 


a no appeal from the finding has been taken by either party | to” the contest, fs 


_ or by the Government. 
- In view of the long-standing practice of the Denaeaient to treat as confi- 


dential the PenOrte: of field examiners of the Bureau of Land Management, 


MOR ee OHIO. “OIL. CO. Ve We By: KISSINGER eee gent OAR 


August 19, 1949 ; 


| a motion. i an ; appellant for an order’ ‘to. permit an eveminution: of. + sucks 
ae a field: report will be denied, particularly where no consideration has. been’ | 
“given to the report in the. decision: from which: the appeal is. taken. . 
Oil placer. mining claimants, whose: elaim, prior. to discovery, was included — 
- in. Jand withdrawn by an Executive. order. issued. under: the act of June. 
aus 25, 1910, as amended, “were ‘not. engaged. on the date of the withdrawal and 
thereafter in ‘such diligent prosecution of work - leading to a discovery as 
oS to. exclude . their. claim from the. withdrawal, where. ‘they. had only piled 
ae some. lumber and: started:a derrick on the. claim at-the date of the with- . 
as drawal. and where thereafter; over a period of. 21%. years, they’ erected. two 
: “incomplete derricks, worked on roads, excavated a Sump, and did some ered: a 
ade ing. and leveling of sites for equipment. — . 
Where there is substantial evidence to ee that a tract of land ‘contains two 
beds of a ‘high-ranking | sub-bituminous coal of’ appreciable. thickness ‘and 
heat value: which are subject. to small-scale mining, and’ that coal: from. 
_ the same beds in adjoining» land has in fact: been mined and. sold, the land. 
_.” will be considered as valuable. for coal and. may: properly be classified as 
‘” eoal land, so that it is not subject to location under the mining laws. _ 
"Mining claimants who protest the issuance of an oil and gas lease on land 
covered by their claim have the burden of proving that they have a valid, a 
ae subsisting claim. | | 7 re ea ee Be 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT. 


: A 5-year noncompetitive oil. and gas lease, embracing the WUNEY, = 
(lot 2and SW1ANE\A,) sec. 23, T. 58 N., R: 100 W., 6th P. M.; Wyom-. 
ing, was issued to ‘W. F. Kissinger on Ja anuary 1, 1942, and thereafter _ 
was assigned to the Yale Oil Corporation. _ This tract’ and the 
EYUNEY, (lot 1 and SEYZANE') sec. 23 had been. classified as coal | 
land on March 12, 1910, and priced at $35. per acre for the Wi,NEY, 


and $25 per acre for’ the ENE. On December 6, 1915, the entire te 


NE, sec. 238, together with other land, had ‘been sithdnen by an. 
_ Executive. ender under the act of June 25, 1910, as amended. (43 U. S.. 
C., 1946 ed., secs. 141- 143), ; and. placed in. Petroleum Reserve No. 41. 
| The. NEY see, “23, lies 1 in the western portion of. the rich Elk Basin 

oil field. - ee 
On ‘August 14, 1943, The Onis Oil Coapany iad M. D. Wooley - 


| filed a. protest against the 3 issuance of the lease to Mr. Kissinger. | They. ae 


alleged that on October 15, 1915, Mr. Woolery and seven other persons. 
had located the NE14 sec. 23 as the Mack. No. 5 placer.mining claim; — 
that on December 6,.1915 (the date of the Executive order withdraw- — 
ing the NEY, sec. 93), the locators were in the diligent. prosecution of — 
work leading to the discovery of oil and_gas on the claim; that. they: 
continued in such. diligent work to a discovery; that the ‘nim had — 
always been, and.at the time of the protest. was, a valid, subsisting. 
claim ; and that The Ohio Oil Phere dent was s the holder of an r ott and: 


ee 


| 21, 1917. 
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On May O4, 1944, the Gameaioase of bite Gena Land Office? held 


the mining claim to be void on the ground that.land classified and val- 


able for coal is not subject: to location under the mining laws. . On 


a the protestants’ appeal to the head of. the Department, Assistant Secre- 3 
. tary Chapman held on September 27, 1944, that the mere ‘classification 
of land as coal land does not bar a mining location for nonmetallic. 


minerals unless the land in fact possesses value for coal (58 I. D. 753). 


_ He remanded the case to the General Land. Office for a hearing, at 
. ‘which the burden would be on the protestants to show that the land 
inthe NEV sec. 28 possessed. no value for coal and the classification of -- 


the Jand as coal land was therefore erroneous; that -on December 6, 


| : 1915, the locators of the Mack No. 5 claim were in ‘the diligent prose- 
- eution of work thereon leading to the discovery of oil or gas, and that 
such work was continued with diligence to discovery. | 


Pursuant to the Assistant. Secretary’ s decision, a as in wel 


| the: Government intervened, was held from June 5 to 12, 1945, result- 

ing in 678 pages of testimony and over 250 exhibits. In addition, the 

testimony of seven witnesses was taken by deposition, and judicial 
notice was requested of numerous records in the Department... 


Following the hearing, the register of the district land office held 


on October 4, 1945, that although the “Evidence indicates that the oil 
_ placer mining claim -was developed with diligence,” the prior classifica- 


tion of the land as coal land had been proper and the mining claim 


was therefore invalid from its inception. The register also held that as 
there was an oil well “on the land which has produced since the year 


1919,” the issuance to Mr. Kissinger of a noncompetitive oil and gas 


‘Tease on the land had been improper. He therefore recommended - 


that, the Mack No. 5 élaim be declared invalid “because invalid: at 


time of its location,” and that the lease to Mr. Kissinger be canceled 
| because the land was not subject to lease without competitive: bidding. a 


‘The protestants. and the contestees appealed. to the Director of the 


Bureau of Land Management. On July 18, 1948, the Director held 


that the evidence showed that the locators had not made a. diligent 


effort to develop the Mack No. 5 claim for a period of more than 21%. 
“years after the withdrawal,-and that the protestants had failed to 


prove that the coal classification was erroneous. He therefore held the 
Mack No. 5 claim to be invalid-in its entirety. As for the Kissinger 


— lease, the Director stated that there is no oil well on the land covered 


by the lease, and that it was only after the issuance of the lease that the 
land covered by the lease was defined on August 29, 1944, as being on 


| the known geologic structure of the Elk Basin field as of June 98, 


“4 Biffective July: 16, 1946, ine General: Land Office was abolished and tts functions were 
transferred: tothe Bureau: of: Land Management by- section’ 403 of Beorganisation’ Plan 


No, 3 of 1946 es ‘RB. ABE, 876 ; 1778), 


paz] ty cS | OHIO OIL Co. v. WF. KISSINGER B45 

- - August 19, 1949 | . ee. ae : 
“1948. 5, ‘The Director accordingly rejected the register’s recommenda- -_ 

tion that the Kissinger lease be canceled. | = 
‘The protestants have appealed from. the Director’ 5 decision t to the ‘ 


| head of the Department. 
_. At the oral argument. on the, appeal, aie was oe on. nd uly 29, 


- 1949, the appellants filed a motion to strike the reply of the Govern: A 


Tent to the appellants’ notice of appeal and a motion to strike the 
contestees’ brief on appeal, the ground of the motions being that 


the reply and brief discussed matters which were not mentioned in 


any appeal by the Government or by the contestees from the register’s | 


- decision.. The matters referred to:are not specified: in the motions, : 


but the appellants evidently refer to discussions of the question of 


- due diligence. The. appellants also filed a third motion for an order — | 
as requiring the Government to produce for appellants’ inspection 
reports of G. B. Morgan with respect, to the Mack oil placer oe : 


| claims 1 in general and Mack No. 5 in particular. ae” 


1. The appellants. contend that as neither. the contestees n nor the | = oe 


a Government appealed from the register’ S statement concerning the © 
evidence on the issue of diligence, thee register’ S ‘conclusion. on that 
issue was final and was not. subject to review by the Director. The 
‘motions to strike the Government’s reply. and the contestees’ brief 
are pr edicated | upon this contention. — , ise 
_ The. appellants concede that the Department’ has’ expressly mica 
» that a decision by a register may be reviewed by. the Director in the 

7 absence of any appeal, but they assert that the rulings have been made 


only 3 in cases where contests were brought by the Government, rather a 


than by private parties. This is not correct, A. private contest was 
‘involved i in City of Phoenix, 53.1. D. DAB (1981), 3 in, which such a 


— ruling was. made; see, also, United. States” v. Central: Pacifie Railway | 


Company, 49 L. D. 465 (1923). Moreover, in the cases involving | | 


Government: contests, the ruling was not, predicated upon. the fact that a 


Sg Government contest, as: distinguished from a private. contest, was 


involved. United States v. Lobert L. Pope, Its, 58 I. D574, (1948). 


The appellants’ contention is tantamount, to an ‘aseaceion: that a Teg- 
‘ister’s decision is res judicata, if no ‘appeal i is taken from it. ‘Such Ce 

| assertion is clearly without foundation, in view of the fact that even 
a decision of the Secretary of the Interior is not res. judicata. United 
States v. U.S. Borax Company, 581. D, 426, 430 (1943) ; H.W. Rowley, : 
58 I. D. 550, (556 (1943). The Director’s ‘s consideration of the 3 Issue. 


of diligence was therefore proper. _ 
| Furthermore, it may be noted. that as. he nage benclided that the. - 
Mack No. 5. mining claim was: void from its ou cs because it was. 


, . 8 ‘The register’ Ss ‘mention. of a (produclay well apparently was intended. to refer to a well 7 
on the BYNDYU, which tract i is not covered by the Kissinger aeASEs. ; n 
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en a ays Ras 


| ‘located on eee in. a. coal classification, oa recommended that. tiie claim | 


‘be declared invalid: there was no ‘necessity. or reason. for. an appeal i 


‘by the contestees_ or the Government. with respect. to the register’ 8 
comment on ‘the’ guestion of diligence. ‘The Department’s “Rule of 
Practice (43 CFR 221. 50), which provides that notice of appeal from 
“a register’s “ decision’ shall specify thé errors which constitute the 
“grounds of appeal and that grounds of error not. specified shall be © 

“regarded as waived, obvioiisly was not intended to require the speci- | 


: “fication. of errors which. did not result in | rulings unfavorable to the 


: appellant. | 
The appellants’ motions to eke the Government's reply and the 
‘contesties’ brief are therefore denied. | 
.. 9 The appellants’ motion. for an. order to require the Produeticn 
of reports by G. B. Morgan relative to the Mack oil placer claims states 
| that the Government has possession ‘of the documents and has ‘refused 
permission for the appellants to examine them. The motion does not - 
identify the reports other than to say. that they were made during the 
years 1923 to 1928 and that they contain evidence as to some or all 
_of the facts involved in this proceeding. 
- An examination of the files of the Department on the Mack No. 5 
_mining claim discloses. no report of any kind prepared by G. B. 
Morgan.” ‘There is no indication that such a report. exists. 


bares 


"cate, that 18: Mack claims, including Mack No. 5, were ee at ap- 


Ais proximately the’ ‘same time. Discoveries were. sade on Mack Nos. 


4,4, 7, 9, 10, and 11, and patents were issued for the claims upon 
| applications debited by the locators.. In the - processing of the ap- 
plications, a field examination was made of each claim, and a report 


“was submitted by the examiner. Mr. Morgan examined on submitted 


yeports on all but. Mack No. 11, and : it 1 is presumably his field reports 
that. the appellants wish to inspect. | 
‘Under sections ‘and 2 of the act of Anptst oA, 1919 (6 U. Ss ic. 7 
1946 ed., secs. 488 and 489), the Secretary of the Interior or the 
head of a buréau in the Department is authorized to furnish copies. 
Ob official records “when not prejudicial to the interests of the Gov- 
| ernment, ” and the Secretary i is authorized to prescribe rules and regu- 


Bi lations governing the inspection of the records of the Department. | 


Section 1 was amended on July. 30, 1947, but. without change in the 
provision. referred to above. (5 U. s. C.; 1946 ed., Supp. IT, sec. 488). 


Prior to March 15, 1948, the regulations of the Department provided — 


that no inspection would be permitted of any record “which is deemed 

to be. confidential under the rules of. the Department,’ ” other than. for a 

"proper purpose to be stated by the applicant for inspection. (43 CER 
QA)... The segulesons 9 were. els oui te revised. on. 1. March. ee a _- 
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. ces FR. 4454), and the subje ect mattér of 43 CFR 2, 4y was eathteds in 43 

CFR 2.1, which states that official records shall be made available for 


| inspection by persons directly and properly concerned in. the subject 
matter of such records, unless the disclosure “would be: prejudicial to — 


| ‘the interests of the Government. 2 There is nothing, however, toin- 


_. dicate that the change in language was intended to change any prac- 


~ tice that had theretofore obtained. with respect, to. the disclosure. of : 


| records considered to be confidential. Es 
The practice has been long followed by the Department’ of treating | 
the reports of field examiners of the Bureau of Land Management and | 
its predecessor, the General Land Office, as confidential and ‘not open. 
to public inspection. (Letter dated October 16, 1908, to Clark, Pren- - 
- tiss and Clark, 38 L. D. 464; George F. Goodwin, 43 L. D. 193 (1914): +3 
-In special cases, the substance of relevant portions of a field report has © 
been disclosed, but the report itself has not been made available for 
inspection. — “(Glen L. Wilson et al., A-24288, December 31, 1946. on 
No particular reason has been offered by the appellants to justify a 
deviation fromi this practice in the present case. | 
On the contrary, the appellants have not been Seanad in any. 


a way by any refusal to. permit them to inspect the G. B. Morgan re-. 
ports on the Mack Nos. 1, 4,7, 9, and 10, claims. The register did 


not allude to those reports in any way in his decision; there is noth- 
ing in his decision from which it may, be inferred: that he even saw 


the: Morgan reports. As for the Director’s decision, it is clear that it - 


was based entirely upon the testimony of witnesses at the hearing 
and upon the exhibits introduced into evidence. There is no refer- — 


- ence whatsoever in the decision to the Morgan reports. Itisplainthat 


neither the register nor the Director relied upon any evidence except | 
that which was fully available to the appellants. 

‘The motion ius the promaeion of oe Moreen eee is therefore 
denied. | 

3. Section 2 ot the net of June 25, 1910, as nmeuded (43 U. S. C., | 
1946 ed., sec. 142), under which the withdrawal of. ‘December 6, 1915, 
was made, provides, in part, as follows: | | 

ee oF the rights of, any person who, at. the date of any order of withdrawal -s 
heretofore or hereafter made, is a bona fide occupant or claimant of oil or gas 


| bearing lands and who, at. such date, is in the diligent. pr osecution of work lead-. 
ing to-the discovery’ of oil or gas, shall not be affected or impaired by such order - 


— so.long as such. occupant or claimant shall eon tne in ‘Giligent prosecution of 
_ said work: Me RTRs he kes ee : | 


Tt will be: obser ved hat ee provision prctenied an. il aad gas min-_ 
ing claimant from a’ subsequent withdrawal only if (1).on the date 
of the withdrawal he was diligently prosecuting ‘work leading toa - 
discovery of oil or gas, and. (2): he eroees continued oe work . 
thereafter until a discovery wasmade:.) G00! fey finn ee ty 
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a The eer in the case clearly shows that the Mack N o. 5 claim was 
located on October 15,1915; that seven of the eight locators were offi- 
- cials or employees of The Ohio Oil Company ; that all work done on 
the claim was. performed by or through the Company ; and that on 


July 19, 1918, Ohio commenced to drill a well in the extreme north- 


east corner oe the claim, and diligently continued such drilling toa 


on discovery i in November. 1918. The question presented under the 19£6° 
act is whether Ohio was engaged i in the diligent prosecution of work 


on December 6, 1915, and continued such diligent eee of work 
through J uly 19, 1918, : | 
On this issue, the protestants introduced i in ects numerous ex- 
~ cerpts from old accounting records of Ohio. These records show that 
from. October 15 to December 6, 1915, the following work was per- 
formed on the claim: November 15, 14 ora spent by. a teamster in plac-. 
ing timbers. on the claim ; November 19 and 20, 114 days spent by two 
men. in putting. up the bottom sections of a derrick: November 30, % 
day. spent by one man in. hauling casing to the lat No furtlier | 
work was done until December 15, when another 14 day was spent 
by two men in hauling timber to the claim. During the remainder 
of December 1915, the following work was done: December 16, 4 


| day spent, by one man in hauling derrick sills to the claim ; December a 


26, 1 day spent by one man in digging a sump, and. Li, day by two men 
in hauling timber to the claim; December 27, 1 day spent by one man 
in digging { foundations for mand sills; December. 30, 1 day spent by one 
man and 14 day by each of. two other men in building a drilling rig 
| (presumably the derrick started on November 19 and 20), and 1 day 
by one man in hauling timber to the claim. Timber purchases were 
made during the month, but it is not clear whether the purchases were 
delivered to the claim. by the lumber company or by elles of 
Ohio. | 

Ohio’s gecunts show that, oo J anuary 1916 through J uly 1916, 
approximately 95 man-days of work were spent in building roads: | 
and approximately 100 man-days of work were devoted to grading and 
leveling sites for water and fuel tanks and a boiler, digging a ditch 
for sand pumpings, and doing some general pine and excavating. 


From August. through October 1916, apparently the only work done é 


was in excavating a sump hole, sou 90 man-days being. spent. on 
- this job.. From November 1916 through June 1917, road building con- | 
_ stituted practically the entire work on the claim, approximately 125 


_ man-days being spent on this work. Seldom was more than one man 


employed at any one time in doing work listed in this paragraph. 
Ohio’s accounts show some expenditures j in September, October, and — 


November 1917, for hauling a rig to Mack No. 5 and tearing down and ~ | 


building a rig. The next significant expenditures shown are for re- ~ | 
pairing, wrecking, and building a rig in:April and May 1918. No 
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| farther spanditunes are shown until J uly 1918, when the discovery 7 


well was commenced on the claim. 
The testimony of a number of witnesses ite had woreda in the Pik | 


Basin. field in 1915-1918 was presented on behalf of the appellants and 


the Government.. Many of the witnesses, including Government wit- 


| “nesses, recalled: having. seen.a stub or incomplete derrick on the Mack ~ | 
No. 5 claim at various times during the period 1915-1918, but. only - 


one, Alex Pryde, said that he saw rig builders working on the claim. 


He stated, however, that there were three successive derricks on the ‘3 


claim. and that the work which he observed was performed mostly i in 


oe connection with the 1918 derrick. Except for this testimony, nene of | 


~~ the witnesses testified that he personally saw any specific work being 


| _ performed on the claim. Albert J. Rosenlieb, superintendent i in charge | | 
of Ohio’s operations in Elk Basin from Decamber 1916 to January 


1919, testified that he checked all the work reported on time slips, to 


-- -be sure that the work had been done; but he did not testify as to any _ 
particular work. Fred E. Smith said that in the fall of 1916 he visited. 


 a-roustabout living on.the claim in a tarpaper shack, and that this 
_ man had the job of working on roads with a pick and shovel: but Mr. 
Smith did not say that he saw any work. actually being per ‘formed. 


The appellants’ most persuasive evidence in the record respecting “a 
the issue of diligence shows that one-third of a derrick was erected on 
the Mack No. 5 ‘claim 3 in ‘December 1915; that this partial derrick was 


apparently. blown over in the winter of 191 51916; that in the fall of _ 


| 917. a second incomplete derrick was erected on ie claim ; and that a. 
_ it, too, was blown down in the winter of 1917-1918. Outside of this | 


; | work, the appellants’ contention as to diligence during the period from 
October 15, 1915, to July 1918, is based upon a relatively small amount 
~ of work, aie done by one man at a time, in grading sites for fuel 


-. and water tanks and a boiler (which were never installed), digging Bo 


| ‘sump hole, and: building roads.. 


The appellants assert that the work summarized above epreents ee 


| diligence j in view of the general conditions obtaining in the Elk Basin. 


field in the period 1915-1918. They point to the testimony of 

_ numerous witnesses who stated that the winters during that period — 
Were unusually severe; that freezing cold and heavy snows hampered 

and prevented drilling operations for several months each year; that = 

roads to and in the basin were poor; that water for drilling anddo 

 mestic pve was extremely SCATCe } and that the labor. aupply’ was te 
Limited... : 

a To evaluate ae Poe properly, it. is necessary to congas thete = ee - 

—. Impact. upon operations generally j in the Elk Basin field during the ro 2 

period 1915-1918. On the same day that the Mack No. 5 claim was - 

located, October 15, 1915, Mack claims Nos. 1, 4, tT, 9, and 10, were. pe, 


26 
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— Jocated. Hee October 91, 1915, the Mack No. 11 claim was boated. 


On or around these two dates; Mack claims Nos..2, 3,6, 8,12, and 18, 
- were located, making a total of 18 Mack claims:. ‘There-.were. sight 
-locators:on each claim, seven of :the eight’ being the same on: all the 
claims.. The Mack claims were. located roughly in the form of a V 
which enclosed the principal portion of the Elk Basin field on the 


" gast, south, and west. Inside the V were 13 other oil placer mining 


, claims, The Mack No. 5 claim was at the top of the west arm of the V. 


This arm was: approximate 2 miles long, and the east: arm. was 3 | 


miles long. | | 
hee oie. to the applications for. patent filed by the iota a a 


ulation submitted by The Ohio Oil Company in connection with a 
former appeal involving a number of the Mack claims (Cheyenne 
044808), the ee wells were completed, on Mack elzams in 


| 1915-1918 : 


Well | Work com- Discovery eae Well com- € 


mane + Claim: - No. meneced Made . |: pleted 
Mack No. 1-2-2228 1 | Oct. 22,1915 | July” 25,1916 | Aug. 5,1916 
Boge Di _ | Aug. 9, 1917 
Maek. No. 4__-_- 2-2. 1} Nov. 4,1915 | Apr. 24,1916.| May 6, 1916 
| 2 2 | | July 19,1918 | 
Mack No. 7200.22. a2 ~ 1] Oct. 30,1915 | July 30,1916 | Aug. 2,1916 | 
Nae: NO: 9:2. os ee. 1 | Oct. 22,1915 | May 31,1916 | June 4,1916 - 
ae Ql Oe | Dee. 1,1917 | 
Mack No. 10-2. -- 2. 1 | Oct. 22,1915 |. May ~5,1916 | May _ 5,.1916 
4 2 ee oo June 19, 1917 
Abc t 3 ~ 2) | Sept. 14, 1917 
Mack No. 1i_i2 2 1 | Oct. 21, 1915 May 20, noe | June 18, 1916 


The Dopardiant has no record of ariling on the other seven Mack | 
claims, except Mack No. 5. 
The six claims listed in the precdine paragraph are strung out 7 
over a distance of 214 miles and are situated in the east arm of the 


= Vv and just above the apex in the west arm of the V. They lie within 
a distance of from. 1 to 2, ‘miles of Mack No. 5. The drilling on 


each: claim was performed by The Ohio Oil Company. Each appli- 


j cation for patent: recited that the drilling of the first well was hindered. oa 


- by. severe, winter. weather, insufficient water, the freezing of water sig 


| pipe lines, and poor-road conditions, | 
. The Ohio. Oil Company also performed the drilling ¢ on ree other 
claims held by other locators inside the V.. On the: Woods No. 3 


| . claim, which was contiguous to Mack Nos. 1, 4, and 10, Ohio made = 7 
an initial ‘discovery. on March. 15. , 1916, and completed: 2 producing — 


wells in 1916, 4 producing wells i a 1917, and 1 well on July 14, 1918. 
; On the Elk No. 9 claim, which cornered. on the northeast corner of 


| ak AOS OHIO” OLL COU W LF. KISSINGER 982°. B51 
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s the Meck No. 3 eran Ohio made an initial decane on. 1 November | 
41,1915, and completed the first: well on December 4, A915... There- 
| adfter, Ohio completed 4-producing wells on the Pini in. 1916. ~On- 
the Elk No. 8 claim, which was situated. within a mile of Mack No. Og 
Ohio: drilled to a discovery on December 6, 1915, and completed the 
_ first-well on. December 15,1915. In 1916, Ohio drilled 9 more wells on 
the Elk No. 3 claim; in 1917, another well and in 1918, gous to 
July 19, 3more wells 9.2 

In addition. Ohio drilled an mnsnceee til ‘well on the Hillside placer = 


_ ola (sometimes. referred to as the Zimmerman claim), which ad- 


joined the Mack No. 5 claim on the north. According to the testimony 


In this proceeding and the records of the Department, a Keystone — = 


‘rig and then a Standard or Star drilling rig were moved to the 
claim in November or early December 1915 by the Zimmerman group, 
and the drilling of a well was commenced. Shortly thereafter, Ohio 
moved a rig on the claim and started drilling a second. well. In-) 
junction proceedings were brought by the Zimmerman. group against — 
- Ohio, but the matter was settled out of court at the end of the month, 
‘with: Ohio. being permitted to continue drilling. Ohio’s well was _ 
unsuccessful, Another contractor then drilled a third well to a dis- 
covery on June 30, 1917. Ohio’s well was drilled 142 feet and 76 
- feet, respectively, from the south and east lines of the Hillside claim. 


“a The discovery well on “Mack No. 5 was drilled 900 feet, from the north 


and east lines of. that claim, the two wells thus being approximately 
870 feet apart. ‘Testimony. in this case indicates that some water 
for drilling on the Hillside claim was obtained from. dammed- ~up 
water in a coulee on the Mack No.5 claim. « 

Ohio was not. the only company operating in. . the Blk Basin field | 


in 1915-1918. Of the nine. remaining claims in the V, discoveries ~ 


“were made on six claims, Elk Nos. 1,.2, 5, 6, 7, and 8, in November 
and December 1915, arid in April 1916. 3 On these claims, except for 


a) the Elk No. 1 eau, 11 additional wells were drilled i in 1916, i more | 


in 1917, and 5 more in 1918 prior to July 19.. 


—Itis cleat from this evidence that the ae of more a chan 21, years _* 


in drilling « on the Mack No. 5 claim cannot be excused on the grounds — 


| Ok severe winter weather, lack of. equipment or materials, and short- wo 


8 For. convenience of reference to the departmental records, the serial numbers of. the - 
16 claims. referred to in. this decision are as follows: - 


_ Mack INO; De wees ‘Cheyenne 044808 Elk No. es Pewee Missa 


coe “BERG Noida os tS! Cheyenne 045460 Blk No.’2._-.---_- es Lander‘013215 ~ 
Mack No. 7-2-2 --_ Cheyenne 044810 Bik. No. ‘$a ----..-. Lander 014555. 
_ Mack No, 9-----___----. Cheyenne 044809 Elk. No. 5.--_--_--.-...__. Lander 013216 | 
Mack No. 10__--_--_---_ Cheyenne 044811: “Elk No: 6.--- 202s: Lander 013213. | 
Mack No. 112-3 -2---~~ Billings. 018018, Blk No. aes rearmces ae 0138212 
. Hillside nas era IR Billings 027490 Elk No., 8___---+-~--.~-_- Billings 017661 © 


< Woods No. Bo2.—- 25> Seta "Cheyenne ee oe ee ee ras 018010 a. 
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age of labor. These factors presumably affected the entire Elk Basin . 


field; yet they did not prevent the drilling of 7 producing wells in 


| 1915 (after October 15), 33 wells in 1916, 21 wells in 1917, and 10 


- -wells in 1918 (up to July 19)—a total of 71’ wells on the group of : 
16 claims just considered. Of these wells, Ohio itself drilled 2in — 


1915, 21 in 1916, 9 in 1917, and 5 in 1918, a total of. 837 wells on 9 claims. 
| These figures exclude the unsuceessful well dr riled: by Ohio on the 
Hillside claim. | 
It is especially significant that of the 37 walls drilled by Ohio, aly 
9 were discovery wells required to validate the 9 claims. ~The re- 
maining 28 wells drilled in 1916-1918 were unnecessary for discovery 
purposes. The labor, equipment, and time utilized for the drilling 
of the 14 nondiscovery wells that. were completed i in 1916 would easily | 
have sufficed for the oe of orie well in ee ‘year on the Mack 


es 5 claim. — 


The appellants attempt to penne ie delay 3 in the havdinatinn of : 

the Mack No. 5 claim by asserting that the Mack No. 5 was much more 
remote from the rest of the field than the other Mack claims; that. it 
was farther from water; that a separ ate road was required to reach: 


the claim, whereas general roads in the field gave access to the other 


_ claims; and that war conditions i in 1916 and 1917 required maximum 


pr oduction from known sources rather than development work. The 


answer to these assertions is that Ohio was able to drill a well on the 

| Hillside claim in ‘December. 1915 within 150 feet, of Mack No. 5, 

using some water caught on Mack No. 5, and to drill five wells.on 
the Elk No. 9 claim in 1915 and 1916, which wells were within 2, 300— 

8,000 feet of Mack No. 5. Ohio was able to haul timber to Mack No. 5 

on several days in November and December 1915; and, at least by 1917, 

~ Ohio should have had improved road conditions ie the expenditure _ 


7 of labor for road’ building claimed for 1916. As for war conditions, | _ 


“no evidence was submitted to show how the war affected operations in 

- the field. Moreover, war was not declar ed by the United States until 7 

| April 6, 1917. ee re 
| What. constitutes the diligent proaseatiol ét work an the't mean- 
ing of section 2 of the act of June 25, 1910, depends upon the peculiar | 
facts in each case. United Ss tates V. N orth Anerican Oil Consolidated, 
949, Fed. 723, (S. D. Calif., 1917) ; United States v. Ruddock, 52 UL. D. - 
318, 821- (1927)... From thie facts presented in this case, it seems-in- 

disputable that, Ohio could easily have drilled a well upon Mack No. 5 


~. in 1916, or, at the latest, by the. early summer of 1917. Whatever * dae 
doubt there may conceivably. be with respect. to whether appellants’ a 


efforts up to December 6, 1915, represented. the diligent. prosecution ; 


_ of: work, there i is no. doubt whatsoever that, ‘from the late spring: of 


1916 to the fall of 1917, appellants’ work was ‘desmltor y, to say the least, 
and contributed. little toward the making of a discovery on the claim. 7 
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: Simil ar Sane consisting of the. excavating of sump holes, the building 

of small. cabins, and the erection of two. derricks which were never 
used or equipped for drilling, was held insufficient to constitute the — 


diligent prosecution of work in United States v. M idway : Northern Oil, - 


@o.,-282 Fed, 619 (S. D. Calif., 1916), The work performed by the. — 
appellants on: Mack No. 5.also’ fell: short of that held to be insufficient _ 
in United States v. Stockton Midway Oil Co., 940 Fed. 1006 (S. D. 
Calif, 1917). It did not approach the pork found to be sufficient 
“in Unrated States v. Grass Oreck Oil & Gas Co., 236 Fed. 481 (C. CA. 


| 8th, 1916) ; United States v. North American Oni Consolidated, supray 2 


7 Consolidated Mutual Oil Co. v. United States, 245 Fed. 521 (C. C. A. 
. 9th, 1917) ; ene United States v. SNE Oil Co. 5 HOD Fed. 751 (5. D. 
Calif. , 1920)... | 
3 I conclude that the appellants have eaaipa to show ink on ‘Dect bes | 
6; 1915, the locators of the Mack-No. 5 claim were engaged in the © 
diligent prosecution of work leading to a discovery and that they con- 
tinued thereafter in such diligent prosecution.of work to. the-discovery 
of oil in 1918. On the contrary, the evidence shows that work on the 
claim leading to a discovery was not prosecuted with diligence 1 ‘until 


sometime in the fall of 1917 or spring of 1918. 


hte 

pete: 

5 x 

_ wd Tan 


4, The conclusion reached on the issue of diligence ; is an eat on | 
dispose of this case. However, in view of the value of the land covered 
. by. the Mack No. 5 claim, it appears desirable to consider the issue 
- whether the land involyed-in this proceeding is valuable for coal and. 
was properly classified as coal land at the time when the location of _ 
Mack No. 5 claim was attempted. : 
The evidence on this issue: is areca to the entire. NEY, s séc, 23. 
It is undisputed that a 2514-acre tract in the northeast. corner: of the 


quarter-section contains no coal at all- and tite auarge portion, if not 


all, of the remainder of the NE14 sec. 28 is ‘underlain by two principal 
sede: of coal in what is known. as the Eagle formation. These beds 
are exposed in an: outcrop which runs south through the center of the | 
ENE, sec, 23 to a point in the SEYZNEY, sec. 28, and then curves 


_ to the southeast through sections 24 and 25. . The beds dip to the west. 


at an angle of approximately 21 degrees and have never been mined, 
the only exposures being along the outcrop. | | | 
_ Measurements of the beds were made at several points - in . the out- | 
crop by witnesses for the appellants and the Government, most of the 
‘measurements being made at the same points. - 
Six witnesses testified for the appellants at the hearing, Poa of. 
ion W. E. Pinkney, George B. Pryde, Verner A. Gilles, and Wil- 


ett, 





‘Redshaw, claimed. experience as practical coal miners; the other ~ | 


_ Fao; C. J. Hares and: Wilson B.. Emery, both i in: the ay of ne; ; . s . 


: testified ony as geologists. 
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A Mr. Hares edeasured he upper coal bed at four points, finding at the 

: respective points 141% inches of coal-with a 14-inch shale parting, 2014: 
inches of coal with a ¥-inch shale parting, 3814 inches of very dirty’ 
coal, and 2514 inches of poor coal, bony coal, and poor dirty coal. “Mr. 
Hares measured the lower bed at seven places, finding 20 inches of 
coal, separated by 3 inches of shale, at one point. At the other six 
points he measured from 30 to 45 inches of very poor, poor, and dirty: 
coal, separated by varying layers of shale and clay. He did find:15 
inches of fair coal at one of the six points. Messrs. Pryde, Redshaw, — 
and Emery testified that they had checked Mr. Hares’ measurements : 
and found them to be substantially correct. 

~ Mr. Pinkney made measurements of three exposures in a lower ae 
and one in the upper bed. He testified that he found thicknesses of 24; - 

15, 22, and 20, inches of coal at these Peeve poe in. addition to 

| layers of poor and bony coal; 

Mr. Gilles measured the upper bed at two points a the lower bed 
at four points, finding 714 ‘inches of coal at one exposure, and only: 
dirty coal at the other exposures, the dirty coal measuring from a | 


“ inches to 881% inches with and-without partings. 


~ Appellants’ S1x witnesses testified unanimously. that, in their opin- 
ion, the land i in the NE1, sec. 23 had no present, past, or future value: 
for coal in view of the thinness of the coal, its impurities, the separa- — 
tion of the coal layers by layers and partings of slate and clay, the. 
dip of the bed, and‘the location of the tract as to rail transportation - 
and market, all - which factors made ut impossible to mine the. So : 
a economically. | | 
Three witnesses for the sacar: BE. C. Galbraith and Oval. J 
‘Berry, field examiners of‘ ‘the General Land Office, and Carroll E. 

- Dobbin, geologist employed i in the Geological Survey, all of whom are 
experienced in examining © coal deposits: ‘although lacking practical: 
coal-mining ‘experience, testified as to measurements made jointly by. 
_ them of the two coal beds in the NEI, sec. 23: Their measurements of: 
_ five exposures in the upper bed showed 35 and 38 inches, respectively,: 

of coal at two points, and 82, 3714, and 89, inches, respectively, of 
‘coal, with one or’tiwo thin: shale: ‘partings, at ‘the-other three~points:: : 
Their measurements of seven exposures in the lower bed showed 382,: 
35, 87, 46, 4814, 38, and 30, inches, respectively, of coal, with a single 
parting in the’ paul at each of three points. The witnesses: described 
the coal as a black weathered coal which would be classified. as a good: 
quality of sub-bituminous:coal: They further ‘testified that, in: their. 
opinion, the coal. would improve:in quality away from the outcrop, 
_ where it was subject to weathering and the infiltration of impurities. 

On this point, Messrs, Hares, Gilles, and Redshaw also thought that 
there might be. one but not much, prover ere! in one ‘coal under | 


: ground. — 
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| “The Govermene epienendea further testified. ‘that. ie. rigslinea os 
‘the coal in the Silvertip No. 2 mine in the SW4, sec. 24, about 1,800 — 

feet southeast’ from the southeast corner of the Mack. No. 5 claim. | 

‘This mine was driven in the lower coal bed of the Eagle formation. 
‘Twenty- eight and 32-34 inches, respectively, of clean black coal were | 
measured in the mine 100 and. 150 feet down the slope. “Measurements _ 
were also. taken in the Silvertip mine in the NW14SE\, sec. 25; which 


was driven in the upper coal bed of the Eagle formation. | This: was. i a 
apparently the Silvertip No. 1 mine, as distinguished from the original - 


- Silvertip mine, which had also ben located on the NWSE, sec. 25. 
Fifty-five. ‘niches: of a good. grade of sub-bituminous coal, with some — 
small lenses of dirt, were measured: about 120 feet in the mine. In the 


nace epinion of the Govemment witnesses, the same quality of coal could 


be expected in the Mack No. 5 claim. Of the appellants’ witnesses, 
only Mr. Hares testified that he had been in the Silvertip No. 2 mine; 
he said that the coal did not improve in the mine. N one of appellants? 
witnesses had been in the Silvertip No. 1 mine. 

- J.B. Lerwill, district mining supervisor of the Geolozical Survey; 
sified for the Government that the SW1, sec. 24 had been included: 
in a coal prospecting permit (Cheyenne 059073) issued to Jesse A: — 
Oldham on November 30, 1935, and that.a coal lease for the SW1, 
SW sec. 24 had been issued to Mr. Oldham on September 30, 1940. 
Mr. Oldham opened the Silvertip No. 2: mine. Mr. Lerwill testified — 
that 833 tons of coal had been mined from the property, that he had | 
seen coal welghed ‘and trucked from the mine, and that minimum sale 
prices set. by the Bituminous Coal: Commission had been posted at the 


mine. The records ‘of the Department show that Mr. Oldham filed a - | 
_ relinquishment of his lease on September 27, 1941, stating that he 


had operated at a loss under the permit and the lease and that the 


prices set for his coal. had caused him to lose trade:.'The relinquish- ~~ 


ment was accepted by the Department as of September 29, 1942. | 
~ Mr. Lerwill also testified that the Silvertip No..1:-mine on sec. 25 


was operated under a coal lease (Cheyenne 056303) issued on February. 


14, 1936, and ultimately assigned to Clarence E. Malliott..: This lease- 
was dal tothe second-high bidder of: a $155. bonus at public auc- 
tion after the high bidder of a $160 bonus failed to comply with the | 


award. Mr. Lerwill stated that: 4,476: tons of coal had been produced: 3 


| from the Malliott'lease and that he had seen as many as four.men work: © 
ing in the mine at one time. - The records of the Department show that : 
— Mr. Malliott: requested ¢ a cancellation of the lease on April 24, 1943. 


He stated that the: mine was. operated ata loss because of the: thin 


section of the coal and.the : expense: of keeping the dip. workings de-; 


watered; and that the market for coal was. such that the minimum a 
annual proaacce of 275 tons required under the lease could not be. 
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| sained The Geological Sie substantiated his allegations: aaa re- 
ported on June 3, 1948, that the high cost. of mining, due to Tow coal, 


bad roof conditions, and the pumping of water, precluded the proba- | 
bility of any other: party being interested in the lease “at. this time.” 


Mining ceased on November 23, 1942, but the lease has not yet been 
esnceled: 


-John.D. Northrop, of the Geological Se iorlics Gavaininank - : 


witness, testified that in 1926 he measured the coal beds in the Mack ; 


- No. 5 claim. He found 284% inches and 2014 inches, respectively, of _ 


_ Glean coal at the two points measured in the lower bed, and 36 inches 
and 2514 inches, respectively, of clean coal at the two points measured 
in the upper bed. In his opinion, the dip of the beds and their lenticu- 


_ lar character would be adverse for large-scale or commercial mining’ 


- but not for small-scale mining, such as wagon mines. Mr. Northrop. 


- also measured and took three samples of coal from the original Silver-. 


tip mine. The samples had a heat value of 9,980-10,300 B. t. u., as re- 


7 ceived, and 10,670-11,020 B. t. u., air dried. 


pape et Bulletin 341, Cantributtaris: to Economic Geology, 1907, Part I, 
prepar ed by the Gedlogical Survey, a description (pp. 183-187) - 
given of the Silvertip coal field, which includes the coal beds and lands 


under discussion. Measurements of the two coal beds in sec. 23 7 . 


given, and the beds are described as “most excellent” (p. 185). A 
brief description is also given of the original Silvertip mine (p. 186). 
The bulletin states that the mine had reported production up to July | 
1907 of 500-tons but that the. workings indicated a much. larger. De 


"4 duction, and that the coal was sold at $5 to $6 perton.. 


It is clear that there is substantial evidence to show that the coal i in 


~ the NEY, sec. 23 falls within the limits of thickness and fuel value — “9 
prescribed in the departmental regulations of April 10,1909 (37L.D. 


653), pursuant; to-which the‘NE1;-sec.-23° was classifiedand valued as — 
~ goal land on March 12, 1910.- The coal further meets'the requirements | 
of the revised regulations of February 20, 1913, for the classification ._ 
- and valuation of coal lands (41 L. D. 528). ‘Although the evidence | 


tends to show that large-scale: commercial. mining operations.cannot | 


economically be undertaken on the NEY :sec. 23, the ee indicates 
_ that small-scale operations would be feasible. : | 

~ It is true that the operations of Messrs. Oldham and Malliott on 
adjoining land proved to be economically unsuccessful, but their ex- | 
perience does not necessarily disprove the value. of the land in the 


- NEV, sec. 23 for coal. The fact is that, as early as 1907, coal of the _ 


~ same quality and mode of occurrence as that j in the Mack No. 5 claim ~ 
was mined and sold. A substantial tonnage of coal was also mined 
and sold under the Oldham and Malliott leases. This is evidence that. 


he a the mine: bopetatiee ‘béeleved: oS land: to be valuable. for: coal and.were 
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g§ willing to support their belief with substantial investments i in money : 
and equipment. It is also evident that the coal was of a, commercial 


quality and had a market. The test as to whether land is tobe con- nee 
sidered as valuable for coal i is not. necessarily whether a miner would 


be able to make a profit in operating the property. tt isaumeeniie — 


the coal is of “such. quantity and quality ds would warrant a prudent. 


coal miner or operator in the expenditure and labor incident to the 


opening and operation of a coal mine or mines on a commercial basis. 


- Samuel D. Pulford et al., 45 LD. 494, 500 (1916). 7 co 
- It is my opinion, therefore, that the evidence supports a. Gnding that ae 
the NEV, sec. 23 was valuable for coal, and was properly classified ne 


coal land, when the attempted. oes of the Mack No. 5 claim was 


made; aad that the location was therefore invalid. Arthur K. Lee. 
et al., BLL. D. 119 (1925) ; Empire Gas and Fuel Company, 51 L. D. 
494. (1996) ; John McFayden et ab., 51 L. D. 436 (1926) ; Z. W. Atowley, | 
supra. | 
It is of interest a note that the u cFayden case involved the’ coal 
classification of the Mack No. 1 claim, which embraced the SEY% 
sec. 25, in which the Silvertip No. 1 ae is situated. ‘The Depart- 
- ment’s decision granted the locators, whose application for a. mining 
patent to the SEl4 sec. 25 had been rejected on the ground that. the 
_ land was classified as coal land, an opportunity to apply for a hearing 
to show the mineral character of each 21%4-acre unit in the claim. Sub- 
sequent to the reported decision, an examination of the land was made - 
and a 4214-acre tract in the northeast corner of the SE, sec. 25 was 
reclassified as noncoal land. The locators accepted a patent to that 
tract. They thereby acquiesced in the determination that the rest of 


~ the quarter-section, approximately iy, acres of land, was valuable 


for coal: This area is underlain by the same two teal beds of the 

Eagle formation which have been described and. which extend under 

_ the Mack No. 5 claim. ‘The same situation existed i in the Howley case, . 

which involved the: Hillside placer claim adjoining the: Mack No. 5 
claim on the north. 

5. There remains for consideration cope contention that the 
| Departiment’s decision of September 27, 1944, improperly. required — 
- them to sustain-the burden of proof on. the ; issues of diligence and coal. 
classification. This requirement was in accord with consistent hold- — 


— ings of the Department and has been imposed on other mining claim- 


ants who filed protests against, entries or leases. United States v. 
Ruddock, supra; Minerva L. Jones Starks v. Frank P. M achey, 60 


ee ED, 809 (1949). Moreover, having assumed, without objection, the a ai 
ve burden of proof at the hearing, appellants should not be permitted = 4 
to raise the question. for the first time on appeal. lace et ad. Veo 


| isi aii et al., 26 TL. D.. 122, 131 oe 
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In connection with this point, another contention of the appellants 
should be considered, namely; that the Director erred in:affirming the 
- register’s statement that all interested parties appeared at the hearing. | 
_ Appellants contend that, except for Mr. Woolery, none of the locators _ 
or their successors was. notified: of the proceedings. In the first place, | 
-it-may be noted that in their protest, which started this proceeding, | 
appellants stated that they ‘were ies “for themselves and on behalf | 
of said locators‘and their successors.” In the second place, this pro- 
 eeeding does not involve a contest brought by the Government to de- 
clare the claim invalid, but only a ruling on a protest which has been _ 
made by the appellants. against an ontseandine oil and gas lease. In “ 
a Government contest, all persons interested in the claim would be 
~ notified and the Boren of proof would rest on the Government. In 
- this proceeding, only the interests of the protestants and those whom - 
they in fact represent are affected by this decision: Mi imerva fe a ones 
Starks v. Frank P.M ackey, supra. 7 

6. Therefore, pursuant to the authority delegated ¢ to. Whe Soliéitor | 
by the: Seeretary of the Interior: (sec.:23, Order No.2509; 14 7R: 307), | 
and for the reasons set: out’ above, the decision: of the Director. is 
affirmed to the extent indicated 1 in this decision. oe 7 


“Masry G. Wire, 
| - Solicitor. 


Be © McCLYMONDS- vw. _ CHARLES COOPER 
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Reclamation Homesteads—Veterans’ Preference—Conitests. oe 


A veteran of World War il applying for a reclamation homestead 1 is entitled bs 
toa preference right of ent ¥. only: if ‘he. rendered 90 days’ or more. of military. | 
“service, or if he has received: wounds or r incurred 1 disability during | his aca 
of military service. ~- a a. 7 
_ Where an: applicant has err siegusle Deen: allowed to’ make a reclamation. re : 
stead entry under the veterans’ preference provisions of the act. of Septem-. , 
ber. PA 1944, his entry must be canceled upon a subsequent determination 
" that he was not entitled to preference as a veteran. mt 
Under the Department’s Rules of Practice, a contest cannot be srousht against = 
a reclamation: ‘homestead. cas upon grounds shown by. the records of the 
| Department, ade cat be rs ae oe ee ple sR aes,” 


"APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


| Public Notice No. BY (12. F. R. 6092). ¥ was, issued. on. » August 29, 1947, | 
| opening to reclamation homestead entry on. September: Sk 1947; certain = 
farm units,in the ‘Yuma project, Arizona-California. ... ~ . 
_ , Subparagraph: (a)..of, paragraph ,3.of. the. Public. Notice: aaa : 
| that, eee to the act, .of: September 2%, 1944, as. amended ie 7 
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U. S. 6. ‘1946 Ce Supp. I, sees. 279, 282), the farm units Soni be 3 
: opened i entry fon a, period of 90 days to persons falling within cer-_ 
tain classes, the first two of which were described as follows: 


(1) Persons * * *- who have served. in the Army * #8 of the United Be | 


‘States for a period. of at least 90 days at any time on or after ee 16, 1940, 


and: rior to. the termination Of ag Dresene, war, ene are e honorably discharged 


therefrom. — :: | | 
(2). Persons. * * * who have acived in said Army *. * during. sich 


|. period, regardless of length of service, and are discharged: on. account of wounds 


received or disability incurred during such period in the line of duty, ox, Subse-_ 
quent to a regular discharge,.are furnished hospitalization. or awarded compenss- 
— tion by the government on account of such. wounds or disability. oo . 
| Subparagraph (c) of paragraph. 3 of the notice required any ap- 
_ plicant claiming veterans’ preference to attach-to his application a 
copy of an official. document constituting evidence of the facts upon 
which the claim for preference was based. - - 
The Public ‘Notice provided (subparagraph es pease 6; 
3 sdbdiivisi on: (2) and (3) (b), subparagraph (c), paragraph. 7) that | 
applications filed within. the 90- day period by persons qualifying. un- 
der the veterans’ preference. provisions would. be placed in a. first-. 
priority group and would be considered in the award of farm units 
prior to the consideration of nonpreference applications. filed within 
the 90-day period and applications filed either by preference or non- 
- aight applicants after the expiration of the 90-day period. . oe 
_; Charles Cooper filed an application. for a farm unit asa preference- 
gti claimant and was awarded Farm Unit E on. Mar ch 22, 1948, by 
the board of examiners appointed by the Commissioner of the Bureau | 
of Reclamation to conduct the opening. He filed an application on 
April 8, 1948, to make a homestead entry on the farm unit, and his” 
application, was allowed.on, the same day, by the. acting, manager,of - 


- the district Jand ‘office at: Phoenix, Arizona. Attached. to Mr. Cooper’s. 


homestead application was a photostatic copy. of his certificate of © 
- discharge from the military service, which showed that he had served 
in the Army for 1 month and 9 ae and had been discharged. by 
reason of a certificate of disability... | 
| - Thereafter, in a. manner. not Peel Gissloed by ne. ee a 
question Was -raised: as to whether Mr.. Cooper was: entitled ander: 3 
Public Notice No..59 toa preference right. On August. 12, 1948, 
the Chief, Branch of Land Disposal, Digison of Adj udication, Buea 
of Land Management, requested from the Adjutant. General’s | Office, | 
Department of the Army, a report on Mr. Cooper’s. military service, 
with particular reference to.whether he was discharged on account 
_ of disability incurred: during his period: of service. On.October i. = | 
1948, a a dated October 11, 1948," was: ar bye the. Bureau: ry: - 


360 . DECISIONS OF ‘THE DEPARTMENT OF THE INTERIOR [60 1D, 


Land ‘Management from the Adjutant General, who stated. that Mr. 
Cooper was discharged. because of a disability which existed prior 


~. to his induction into the military service. The reply was transmitted 


~ to and received by the district land office at Phoenix on February. 
| % 1949, : 
‘In the interim, on pone 23, 1948, ‘the Wackiniginn office of the | 
Bureau of Land Management Taceived copies of letters dated, July 19 
and August 2, 1948, which the regional office of the Veterans’-Ad- 
_ rninistration at Phoenix had addressed to the Bureau of Reclamation 


office at. Yuma, Arizona, and which stated that the Veterans’ Admin- a 
istration had not recognized the disability for which Mr. Cooper — 


was discharged as ee been. incurred i in or i a by his mili- 
7 tary service. ? 
On August. 25, 1948,, eat hout waiting for the réquested: report frém 
the Adjutant Genetal’s Office and without referring to the letters 
from the Veterans’ Administration, the Director of the Bureau of 
Land Management held that, although the evidence of Mr. Cooper’s 
military service did not ee that he was discharged on account: of 
disability incurred in the line of duty. during his. period of military 
service, a cancellation of the entry would be an injustice to him and 
would work a hardship on one who had apparently acted in good 
faith and had relied upon the action of the board of examiners; and 
that, as the Bureau of Reclamation had stated that it: would not ehiact 
to ins. entry and as the preference- right period had expired and no 
other filing had thereafter. oe made for the land, the pad would 
be permitted tostand. )- 
~ On January 31, 1949, Robert C. McClymonds filed in ns district : 
Jand office at Phoeniz an application to contest Mr. ‘Cooper’ s entry 
on the ground that the entryman did not possess the minimum 
qualifications for veteran’s preference, in that: he had not performed 


_ 90 days of. military service and did not incur a disability during his | 


period of military service. The contest: application was dismissed. 

by the manne! epee the basis on the ee Ss decision of sepia 25, 

1948. ae 

Mr. McClymonds: pee to the: Direstor. “Oa April: 29, “1949, es 

- the Director affirmed. the dismissal:of Mr. McClymonds’ application, - 
for the reason that the charge made by the contestant was based 

upon a matter of record in the Department and, therefore, did not 


present a valid ground upon. which to predicate.a contest. However, oe 


the Director stated that, in view of a report. from the Adjutant Gen- 
-eral’s Office that Mr. Cooper had been discharged from the military 
service because of a disability. which existed prior to his induction, . 
Mr. ‘Cooper was not eligible to make an entry as a veteran. The 
Director accordingly revoked his decision of August 25, (1948, and. 
-eanceled the eae ye: 
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; tr. MeClymondé Pret Mr. Cooper have separately apbealsa to. — | 
_ head of the Department from the Director’ s decision of April 22, 1949.. 
On his appeal, Mr. Cooper makes no contention that the disability 

| for. which he was discharged from the military service was incurred 

~ during his period of service. He merely asserts that he made a full 


; disclosure of the. pertinent information on his application fora farm o 
unit and that. he submitted his Army discharge papers. with his — 


application. In view of this tacit admission of failure to qualify 


under the clearly stated. provisions of the public notice with respect — 


to veterans’ preference, it appears that there was no reasonable basis — 
.for the action of the board of examiners in according a preference 7 

right to Mr. Cooper. It also appears that the Director’ S decision of 

| August 25, 1948, was erroneous. — | 

— Section 3 of the act of September. 2%, 1944, as sates (43 U.S.C. 

1946 ed., Supp. I, sec. 282), provides that, upon the opening of public 


| Jands. to entry, persons entitled to credit. under the act for military 


7 service “shall have a preferred’ right of application” under the home- 
stead laws for a period of not less than 90 days. Section 1 of the act 
(43 U. S.C., 1946 ed., Supp. I, sec. 279) allows credit for military serv- 
ice only to persons who have rendered at least 90 days of military serv- 
ice or who have received wounds or incurred. disability during. the 
. period of military service. The requirements of the act were incor- 


-. porated in Public Notice No. 59. 


The grant of the preference right 3 1s eae and tiered is no 
authority in the Secretary of the Interior to disregard it. Conversely, 
_ the Secretary does not have any authority to grant the 90-day prefer- 
ence to .any. person who lacks the minimum qualifications prescribed _ 
by Congress as. essential for those who seek to exercise the right of — 
preference. Mr. Cooper cannot, as a nonpreference applicant, be | 


~ allowed to make an entry in Soci to qualified veteran- -applicants 


who are entitled. by law to preference in making entries. Therefore, : 
his entry was properly: canicere by the Director’ Ss. decision of ce : 


98. 1949. 


« All the on bearing upon Mr. Coogee sg lack of qislieestcis's as a 
preference- -right applicant were contained in the records of the De- | 
partment long before Mr. McClymonds filed his contest application on 
J anuary 31, 1949. The reply from the Adjutant General and the | 
copies of the letters fr om the Veterans’ Administration had been. re- 


=; ‘ceived. prior to that date. “Mr. McClymonds did not present, any new 


- facts or advance any new grounds for contesting Mr. Cooper’s. entry. | 
He simply called attention to what was. already of record in the _ 
big lca . | 
— Rule 1 of the ‘Departinent’s Rules of Practice has provided since 
- December 9, 1910, that contests may be initiated “for any. sufficient — 

cause affecting the legality or validity of the claim, not shown by the a 
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records of ihe Land Department,’ 2 ‘Bo L. D. 395; 43 CFR 221.1; — 
italics supplied.] The Department has consistently held that, under _ 
this rule, a contest cannot be brought for reasons apparent in the rec- 
cords of the Department. Caddell v. Myers, 46 L. D. 501 (1918) ; Coyle 
v. Drake, 47 Li, D. 148 (1919) ; Keating v. Doll, 48 L. D. 199 (1921). 
The rule has. specifically. been. apphied to a contest. against a.reclama-’ . 
. tion homestead entiy. Jack DL: Brumfield v. Audrey June: Ward, _ 
—A-24319, June 5, 1946; A-25120, February 28, 1949, 
Mr. McClymonds sontends: however, that paragraph 29 of the see 
eral reclamation circular of May 18, 1916 (48 CFR 230.27), provides. 
that an entry embracing land ina Keclurnn co withdrawal may be con- 


~ tested “because of entryman’s failure to comply with the law or. for: 


any other sufficient reason * * * and any contestant who secures | 
the cancellation of suchentry * * * will be awarded a preferred | 
right of making entry.” | 
A reading of ‘this provision clearly indicates that it was not intended 
to. establish a separate and independent contest procedure from that — 
provided for in the Rules of Practice. The grant of a preference right 
of entry toa successful contestant i is conferred by section 2 of the act: 
of May 14, 1880 (43 U.S. C., 1946 ed., sec. 185). The Rules of Prac- 
- tice prov ide a detailed procedure for the conduct of contests pursuant | 
_ to this statute. ‘They specify in detail the requirements respecting a 
contest application, form of contest notice, service of notice, answer, - 
depositions and interrogations, trials, a related matters (43 CFR 


991.1 et seg.), and for the giving of notice to a successful contestant 


_ of the award to him of a preference right of entry under the act of: — 
May 14, 1880 (43 CFR 221.96). On the‘other hand, 48 CFR 230.27 
, prescribes | no details for the conduct of a contest, except that it warns 
a contestant to keep the register | (now inanager): of the district land. 
office informed of his address in order that notice of his preference 
right of entry. may be mailed to him, i in the event of a successful con- 
_test. It seems clear that the contests referred to in 43 CFR 230.27 are 
to be governed by the procedure detailed 3 In the a Rules | 
of Practice. — 
The explanation of the difference in language awe 43 OFR- 
930.97 and Rule 1 appears to be that, when the provision now codified — 
as 43 CFR 230.27 was first. adopted in instructions approved June 6, _ 
1905 (paragraph 6, 33 L. D. 607), Rule 1 did not then contain the: 
clause “not shown by the records of the Land Department.” (81L.D. | 
- 527.) Paragraph 6 of the instructions was amended on January 19, 
1909, to prohibit contests in certain cases (37 L. D. 365), but was 


S tettored to its original substance. on August 24, 1912 (41 L. D. 17 1; see aaa 


Wells v. Fisher, 40-Li. D. 288°(1919)). In the restoration, it was‘ap- 
parently overlooked that, in the interim, Rule 1 had béén amiénded 
on December 9, 1910, to include the Be concerning the records. of 3 


208] GEORGE B. WILLOUGHBY ss s—(itst—tsi—éiGHB! 
| oo September 21, 1949 on | 


the: Depavenent: or it’ was. assumed. that a corresponding ee in 
. paragraph 6 of the instructions was unnecessary. Whatever: the 


reason may have been, there is no indication that the difference in 


| language was intended for the panes of esebhshing two different = 
contest procedures. se 
Tt must be-conchided that’ Mr. ‘McClynionds’ appl ucat to Gontest 


a Mr. Cooper’s entry is governed by Rule i of the Rules of Practice, 


- and that it was properly dismissed for the reason that it was based 
- solely upon grounds disclosed in. the records of the Department. | In 
this connection, it may be noted, in response to Mr. Cooper’ 's conten- 


. tion that he received no notice of the contest, that the Rules of Prac- 


tice: provide for the service of notice only where an application for 

— contest is allowed eae = 221. 5). a McClymonds ppplieeton: 

was dismissed. : 
- Therefore, pursuant. to ve wathority delegated to ind Solicitor ay - 

Are Secretary of the Interior (sec. 23, Order No. 2509514 F R. per 

the Director’ S decision of oes 22, 1949, is s alfirnied. | 


| Mastin G. Ware, £5 
| _ Solicitor. 
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. Reclamation Withdrawal—Sale ‘by Irrigation District. 


" Where land in a desert-land entry is withdrawn under the’ ‘Reclamation Act 
and the entry is: subsequently canceled, the withdrawal becomes effective as 
- to such land upon:the cancellation of the entry. . 

~ Where assessments were levied by an irrigation district ander tise act ae August: 
11, 1916, against | unpatented. land. in an. existing | desert-land entry, | the 


irrigation district can enforce the lien arising from such assessment by a 


sale of the land in accordance with the provisions of the act, despite the 
-eancellation of the entry and the withdrawal of the land under the Redan 
| tion “Act during the intervening period. . =e 
— ' The purchaser of the land at such a sale may obtain: a sateue: eA the jana: ony so 
<2 9e he submits proof of the reclamation and irrigation of the land, as required - | 
by the Reclamation Act, and pays to the United States the amounts required . 
ae under that BCte | 


‘APPEAL FROM THE BUREAU OF LAND ‘MANAGEMENT 


| George’ B. ‘Willoughby’ Ss desert-land. application — (Los | a . 
067422) for certain land in California was rejected by the Director 


- ofthe Bureau.of Land. -Management in a decision dated ‘December - 


16, 1947, on the ground that the land had‘been withdrawn on. October ° 
19, 1920,. under a. first-form reclamation. withdrawal, pursuant. to 
section 3 of the Reclamation Act (43 U.S. C.; 1946 ed., sec. 416). The. 
Director suggested that Mr. wire file an application for the | 
‘revocation of the withdrawal. 7 
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On appeal to: the head of the Dapattiiient, Mr. Willoughby states — 


that the land for which he applies was subject to the desert-land entry | 


- fel Centro-03209; Los Angeles 039469) of Andrew Nelson from June 
2; 1917, to March 30, 1938; that the land is within.the boundaries 
- of the: Imperial irrigation district; that the district’s. plan of irriga- 
tion was approved by the Secretary of the Interior under the act | 
of August 11,1916 (39 Stat. 506; 43 U. S. C., 1946 ed., sec. 621 et seg.) ; 
that: this land was duly asséssed by the Imperial irrigation district ; 
that Mr. Nelson paid the annual assessments for the years 1917 
through 1931, but failed to pay the annual assessments ‘ ‘commencing 
with the fiscal and tax year of 1931-1932 and thereafter” ; that in- 
- 1941 the Imperial irrigation district “took assessment dead to the 
whole of said 160. acres”; and that, after the period of redemption 
had expired, Mr. Willoughby purchased from the Imperial irrigation _ 
district its “assessment deed interest” in the land. The appellant - 
contends that he is entitled to obtain a patent to the land upon the 


“ae payment of the minimum price. pee acre prescribed by one act. of Au- vo 


gust 11,1916. 

| The ne of August 11, 1916, relates to the tee ace State 

— Jaw of irrigation districts within areas which include lands of the ~ 
‘United States. Upon approval by the Secretary of the Interior of — 
an irrigation district’s plan, public lands subject to entry and en- 

iered but unpatented lands within the district are made subject, in 

the same manner as privately owned lands, to the laws of the State _ 

relating to irrigation districts. Section 2 of the act, as amended (43. 


U.S. C., 1946 ed., secs. 622, 626), provides for apportioning the cost = 


of the i suo structures among the lands within:a district, makes 
the unpatented lands subject: to a lien for ‘the assessed charges, and 
authorizes the enforcement of the lien against unpatented entries by. 
sale of the land in the same manner as. assessments are e enforced against a 
. privately owned lands? = 


_ Mr. Willoughby’s contention that he is entitled to receive a patent a 


to the land involved in this appeal upon the payment of the minimum 
price per acre prescribed by the 1916 act is apparently based on-sec- 
tion 6 of the act (43 U.S. C., 1946 ed., sec. 628). ‘That section pro- 
vides that a person ‘who has purchased from an irrigation district 
entered but unpatented land sold by the district because of failure 
on the part of the entryman to pay assessments may receive a patent 
upon paying to the Government a prescribed ‘price per acre. How- 
ever, section 6 specifically indicates that it is applicable only to entered. 
but. unpatented lands which | are. “not subj ect to pees law.” 


1 Of, Solicitor’s opinions of aueust 12, 1942 (58. ee De 65), and October 30, 1942 (58 


TI. Dp. 170), discussing the methods of enforcing lien. assessments by State agencies against a 


Federal Jands under the.act of. May 20, 1908 (35: Stat. 169); and the act of Sangary, 1%. | 
20 (42, Se ae a ws 
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: 7 | Consequently, t this pete 1s not applicable i in: ie present ci case. because He : . a 
the land-involved here was withdrawn under the Reclamation: tty hs 
5s and it must: ‘be. regarded, therefore, as. “subject, to: reclamation. Taw. ee ee a 


i ee effective as to ‘this land while Mr. ‘Nelson’ S ehttys was ‘in. a iertess 


= istence, it became: effective as of March. 30, 1938, when: that entry oo 


was. canceled. - 48 CFR. 230. 19; Wendel Hi: Brodhead, A-24315, Bis- Ae 
__ marek 024824 (June 25, 1946). The subsequent sale by the irrigation = 

district was one with: respect. to land subject to. the: Reclamation BO eae 

Accordingly, the purchaser, if he has any right to the land, would 


— have to comply with the requirement of section 2. of the. 1916. Cs 
that the. purchaser of unpatented land: withdrawn under the Reclama- ee 
- tion Act must, in order to receive a patent, submit. satisfactory proof 


of the reolana non and. irrigation of the land in accordance with. the es 


a Reclamation Act, as well as make the payments required. under that act. — bs | 
.. Under section 2 of the 1916 act, an irrigation. district’s authority ~~ . 
to sell Government land because of unpaid assessments is applicable a 


to “lands covered’ by unpatented entries.” “In this case, as the irriga- 
tion district’s sale apparently took place i in 1941, or 3 years.after:the _ 
Nelson: entry had been canceled, the question arises whether this was — 


a) sale of land covered by an unpatented entry: within the meaning oe art 


| of section 2.. 


Any doubt oo the point cetioned in the ‘scsi: para graph a. 


appears to be resolved by the provision in section 5 of the 1916 act - | 


(43 U. S. C., 1946 éd., sec. 627) that “No public lands which were 


- unentered at the time any tax or assessment. was levied against’same. 


by such irrigation. district shall be sold for such taxes or: assessments oo 


. of the proposition stated 3 is permissible, i 27 6., “that ‘Government: land Es 


which was entered but unpatented. at the tas when assessments were a 

made may be sold by ‘an‘irrigation district i in order to collect sich 
assessments, even though the entry may have’ been canceled:in the 

meantime. Accordingly, it. is concluded thatthe. cancellation. of thac VP fac" 


- “Nelson: entry: in “1938 | did. not: preclude. the irrigation. district’ ‘from oe a 
a -thereafter. effecting a. valid sale of the. land £0: enforce: ‘its lien. for — ee 
assessments tmade during’ the. period: whien the ‘entry was in existence, = 


“The. only, remaining ‘question : is. whether the first-form withdrawal = a = ae 


oe October 19,1920, precludes. the approval, of Mr., 





; Willoughby’: g ap- - 7 aoe 


. 7 plication. .: “That. withdrawal. became effective as to. the land: involved a . : a: 
-. ‘here ‘on: March: 30, 1938, when’ the:N elson. entry’ was. canceled: - Ors, B= 


' oe dinarily, when a first- form reclamation’ ‘withdrawal’ attaches’ to public - os fe 
ae ~ lands, they: cannot:thereafter-be entered, selected;“or:located so LOD. 6) 


= as; they . remain withdrawn: (48. CF R. 230. 13, 230: 19) 4:5 However, “Sec . ; . . 2 
a bales 2 of the 18. pe t provider, that, if entered. bul a eigia ied Se 





we : ee Sie Re Se, Fe “yg wa Pe 7 aan +, riers Ay . de ES 7 ae oo PGAhe? ie 
te. aed ee ae ee qe ensicee, ri cae . o eb a bane et | os ade Y a oth HO A ma Be ay is: =iia rr 
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oe be. witeoe alee the reerereeet ree the holder an a Rae ere hoe 
“or tax: title to: such! land from" an. irrigation: ‘district: 4 is entitled: to: the = ; : 
rights of aii’ assigiice ‘under the ‘act of June: 23,1910. (86: Stat. 592; — — 
43. Ue ‘62 CG, 1946 ed:, sec. 441). “Moreover, in view of. the ‘power: | 


: granted to. the irrigation. district’ to enforce by” sale its Hens based: on - : 


— “assessments: levied | on Government lands while they. were, ‘covered: by 


unpatented | entries, it seems clear that this constitutes: a “valid“ex- 
* isting right” which ‘is not’ ‘affected by: the withdrawal of land: subse- - 
“quent to the making’ of the assessments. Ty this case, the ‘right: be- 


—-. seame ‘effective’ as. ve the ‘date of the assessments made “during ‘the — " 


— “period: when ‘the: Nelson. entry was in effect. The withdrawal order ee 


oot October 19, 1920, ‘which became. effective’ when’ the Nelson. entry — 


7 “was canceled on’ “March 30,1938, expressly. safeguarded valid ‘existing : 


ie a rights.-’ “Hence, “Mr: ‘Willoughby, as ‘the: present” holder ‘of sucha . - 
. ight, 1 is entitled to cae a patent 1 in. 1 accordance with section 2 of 7 


er Leer! 


| eae to the purchassrs of assesement liens mider the act of “Augpst 1, - 


ney 1916, and with the requirements as. to. ‘reclamation and irrigation of. fA 


the | land and’ ‘the: making ae Payment under. the Reclamation’ Act. oon; 


sie J es Gt ah gat 


ae ae, the Secretary. of thé: Tntarloe fine. 98, ‘Order No. 2509 : 14 iF. R. 307 - . 

_< ‘the decision of the Director of the: Bares. of Land. ‘Management. iss) 
— reversed, and the case is remanded. for further action not, inconsistent ae 
. with, this decision. ee, : ; | oe aa 


ocd as Cains one Ata eae ec ae eater es Mase @ Woes, es ik 
se ee ee ae ae i eat “Solicitor. - 








gery ell “FRANCES: R, REAY, “LESSEE, Se tag 
"STANDARD om COMPANY OF CALIFORNIA, OPERATOR a 


oa | Saag | Decided: October 1”, 1049 
pete Lines) 0 


‘Whe. Secretary: ofthe Interior has 1 no sluthority: to. grant Hightiot-way for ine - 


es Tne ‘purposes’ for ‘the’ transportation’ of oil or gas ‘over. : ‘the ‘public domain, eon 


ae _ except: in; accordance with: ‘the: provisions, limitations, and cont pas oo 


, bodied in. section. 28. of the Mineral Leasing. Act. ; 
An application by’ an oil, and gas Jessee under . ‘the; Mineral Lessin ‘Ket for 


“ would exclude the common:catrier condition of section 28; must be denied, © 


es . “gas. from one. “portion. of the. leased. lind. to: another portion; of such land we 
a faa an: intervening 40-acre. tract. < Ges Ee oe oe, octane 


APPEAL. FROM. THE BUREAU oF LAND: MANAGEMENT 


such , a grant. acr oss public land. not covered by: the lease,, on a basis which a ‘ ~ 


even’ though: it'merely involves 'apipe line for the-transportation of ofl or =~ 


Aas R Reay holds : an oil and gas’ ‘lease ‘issued pursuant to Siti 4 


: “Mineral Leasing’ Act, as amended (80 U.'S. C., 1946 ed., sec. 181 


- @ eé e9.),00 8 the e SWHSWH) NEYSW, SWYSEM, 9 and a NESEY 7 
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8 sec. 92, Tr OL s. R 415: E. M D: M, Galifornia.. “The ‘Standard: Oil _ : 
i, - Company of California i i. the operator of the lease. The operator — 2 
has laid certain lines across the. SEYSW1,, sec. 22, a. 40- -acre tract of 


af ao land not. embraced :i in the. lease, in: order to. move. the oil. produced: in a 


one: subdivision of the leased. land. to another, subdivision of gach: oe 
land... . ) ay 


‘The. es ‘haa: Jennies | shat ae ‘be: ae righte-of- way. for a ; 


these lines across the intervening tract, because the lines are necessary 


=. inthe operation of the lease. . elt, contends that the lines are gathering | 


lines necessary: for’ the proper: ‘movement of the oil produced:in. one 


ae subdivision. to: another: subdivision’ of the. land included i in the. same if : . 
~ lease, and that. the lines: are not pipe lines: within the contémplation 


of. section. 28. of: the: Mineral Leasing Act, as amended: (80°U.S20, 
41946 ed. ‘gec,. 185). Section 98 authorizes the granting. of: ‘rights-of: = 
way, for pipelines only upon. the express condition’ that the pipe ines 
- shall: be ;constructed,, operated, and: maintained.as common: carriers. 

In-a:letter to;the operator dated January 26, 1948, the:Director. of 
the Bureau.of Land. ‘Management held. that un 28. of the Mineral 


- Leasing Act is the only. statutory provision under which.a right- of-way © 


for a: line for ‘the tr ansportation! of oilor gas across public land .can 
be, granted, and that the. Department: is without authority. to Waive 


any of the provisions of that section. The ee appealed to the . 


head of the Department. _ 
The'pertinent part of section 98 is as s follows: 


“Rights-of-way. through the public lands eek may be ie aatea be the sec- 


retary. of. the Interior’: ‘for pipé-line. purposes. for the transportation -of oil or. | 


natural gas * * # upon. the: express. condition that such pipe lines shall be. . 


constructed, operated, and Maintained as common carriers. * * * : Provided. | 


further,,.: “That,.no; right- -of-way, shall: her eafter.. be- granted .over-.said. lands. for - 

‘the transportation ‘of oil or: natural gas except under and Subject to the provi- ie 
‘sions, limitations, and conditions of this section. eee . 
The lan guage. of the section is clear. os permits the granting. of. rights- | 
of-way “through: the public. lands for pipe-line purposes. 
for the transportation of oil or oe gas’ ‘andar certain conditions, 


? oe one of them: being that. the pipe: lines “shall be constructed, ‘operated, = 
i and maintained | as. common. carriers” - and it specifically prohibits the > 
granting of any right-of- -way “over suid lands for the. transportation = 


of. oil or natural gas” oo) under those conditions. This Pepart: a 


Although’ nee pipe. lines nivelved j in the present. presi may. be fethge oe 


_ short-in length and necessary to the operation of the lease, neverthe- 


- less,, the requested right- -of-way is “through. the public: lands,” and. if 0 


is: proposed: ‘to be used: “for. the, transportation, of oil or natural gas.” 
The case. comes within the scope of the unambiguous language ve | 
| section 28. | 3 . cm 


ae 
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“The existeniis. oF a Teas 3 is ear because: the lense grants - 2 
to the lessee no rights i In lands outside the subdivisions described i in. > 


: ae lease. : i 8: 
_-'The opinion of he auc Genet (36 Op: Atty. Gen: 480). ccitad ee 


° oe by the. operator. does not cover. the present case... There, the Attorney = . : 
a 2 General merely held that if it: were:made to. appear to. the Secretary th 
of the Interior that the establishment of. a ‘pumping station on the 


~ public: domain, « outside the: 50-foot’ strip’in which a. pipe line was- 


> laid pursuant to section 28 of the Mineral Leasing Act, was. reasonably ng 


> bacseiete for, ‘the es of the mee Tine, the Secretary had the ie 


© construct, tho 3 pumping. atation “The: ‘Attorney General pointed ‘out : eee 


| that section 28 contains no: ‘express: reference to. pumping stations, and - 


said. that: “the. power to grant a. right. ‘for. pumping stations is one s 


ao necessarily a on the ground of necessity to make. the pipe Tine 


oe operative ee ‘Insofar: as. the present case is. concerned, section ~~ 


| (28-18 as. explicit. as raids permit with respect to.pipe-line rights- -of= | 
'-way and the conditions. under which they may be granted. . No impli- eg 


ceation contrary. to the express. command of Congress i 1s: possible. ee 
_ Therefore, pursuant | to the. authority delegated tome by the See- 


an ‘ retary of the Interior (sec. 93° Order: No. 2509; 14 FR. 307), the - 


oo decision of the Director of the Bure eau i of Land Management is affirmed. , Es > 


 Masran G. Warm, eo 
- _ Solicitor. 


_ HUNTING, FISHING, AND TRAPPING. RIGHTS OF THE 
| NEZ PERCE INDIANS © is 


ie Perea: Fs.x aim 


4 Indian Reservation—State Regulation-—Fish anid Game Furnished by 1y State, eT 
Members of the Nez Perce Tribe of Indians who were. not. er anted trust: patents — Be 
ee to. their. allotted lands prior to May. 8, 1906, and who have not: received fee - a 
os patents: for’ such lands, may engage in ‘hunting, fishing, and trapping oe 


ee ot tribal lands: or trust: allotments ‘within. the. exterior: boundaries of the. Nez ‘ 
. tks Indian Reservation. in. the State. oS Idaho: without obser ving the pr 0- | 
. Visions of the State conservation. Jaws.. 


ae ‘The State of Idaho, could not, by stocking | the reser vation with ‘fish and a : a 
 aequire ‘the’ ‘power. ‘to. regulate: bunting, fishing, and | trapping: by ‘the Nei a 


- Perce Indians « on the reser vation. 


ie 86000 Lee ee ae — - Ooronsn a1, 1949, 


7 ‘To THE Coucictasronean oF Tapia ‘Avian, 


~ This nee to you pest for ¢ an. opinion, ine the question whether — 


: erst + patents ¢ to > their allotted: lands prior: to May 8, 1908, and who 


ae ee ? Aes 


| - laws. we ar ca 
7 The irs of the date, Moy 8, 1906, in iganectnt ‘with: ques: Oe Ga Pe 8 
aa tions of State jurisdiction . over Tndians on reservations, derives from. 


— 8081, ce, HUNTING, FISHING; “AND. TRAPPING. RIGHTS © ee ee 


os October 24, (1949 


| hae, a ool fos patents for such: lands, may engage‘ in pul ie = 


ae fishing,. and.trapping. on. ‘tribal lands. or trust. allotments -within the . Le | 
exterior. boundaries of the. Nez Perce Indian. Reservation i in. the Stateeec 0. 2 


of Idaho. without, observing the provisiens of the. e State = ganpervation’., = 


: the fact. that. section 6 of the General Allotment Act: of February cea 


1887 (24 Stat. 890), which had subjected. allottees,-as soon as ‘trust’ P 


[a patents. were. issued to them, to the:civil and criminal. laws of the: 
State or Territory in. which they. happened to reside, was. amended < 

by the act of May 8, 1906 (34 Stat. 182; 25 U.S. C., 1946 ed., sec. 349), 

in such a way as to. subj ect. allottess t to 0 State laws only after fee 2 Patents — 


have been. issued to them. ~ my: 

_ Thus, it has been. held. that. ailotiees oN eoeged rast patents oo 
prior to. May. 8, 1906, are subject. to. the. criminal jurisdiction. of the 
States of their. residence, to.the same extent as non-Indians (United 
States v. Kiya, : 126 Fed. 879 (D. N.D. , 1908), and In. re: Now-ge-zhuck, | 
-%6 Pac. 877. (Kans.,. -1904))-3. and ‘that allottees who. have received — 

patents in fee to. allotted lands: at.any. time are similarly subject. to 
: State. eriminal iuriadiction: Eugene Sol Louie v. Onited: Lge) O74, 
1915) : Sees v. Big Sheep, 243, Pac. 1067, ‘(Mont., 1996) + Sie Vv, 
Monroe, O74. Pac. 840..(Mont., 1929) ; ; and People v. Pratt, 80 P. (2d) 


87. (Calif.,.1938).. In. some of.these cases, State. criminal {jurisdiction 


has. been upheld notwithstanding. the existente of Federal. statutes 
punishing the same crimes. © In State v. “Bush, 263° N. W..300 (Minn., 


1935), the court. upheld. the. conviction of a‘patent-in- -fee Indian who . : 


had taken muskrat. on reservation land i in violation. of. the State con 


7 servation Jaws; and, in 58 I. D. 455. (1948), this office held that an mee 


Indian allotted :prior to May. 8, 1906, could be: convicted: of violating : 


- the game laws of South Dakotas although he had hunted o on reservation : ; ‘ 


land. ss 
_ ins fo Tdiane. Ege come eine ie ee a ie | | 
bs abers however, both. State and. Federal courts, as well:as this.office, — 


. have held that the States cannot regulate the right. of Indians .to. hunt, - a 


| ‘fish, ‘and. trap. on tribal lands. and. trust allotments. See State. v. 


Cooney, 80 N. W. 696 (Minn., 1899); Cohen v. Gould, 295 N.W.435 


.  (Minn., 1929) ; State v. Cloud, 228-N. W. 611 (Minn., 1980); Statev. 
Johnson, 249 N. W..284. (Wis., 1933) 5 Pioneer Packing Co. v. Winslow, Ane? ae 
ce 994.-Paez 55ST (Wash:; 19380); United: ‘States.-v. Sturgeon, Fed. Gage oo i 
-- “No. 16,418 (D. Nev., 1879); Zn re Blackbird, 109. Fed. 139 (W. De 


= ices 1901) 5: In re. Lincoln, 129 Fed, 247. (N: D. » Oalit,, 1904) 5 Onited:. aa 


ee 370 DECISIONS: OF. THE, DEPARTMENT. oF: THR: INTERIOR [80 LD: 


- States ¢ ex rel. Lynn Vv. ‘Hamilton, 933 Fed. 685 cw. D. N. Y. , 1915) oe 
56'I. D. 88 (1936) 357 I D/295' (1941) 5.58 I. D: 331 (1943). ‘The — 


en od power of the States to apply. their conservation’ laws to Indians taking” | 


a fish’ and ‘game on their own- -reservations is“excluded’ (in the: absence . 
_. of ‘congressional. consent) both by the Federal‘ control of the reserva- 


| tions and by the existence of tribal sovereignty, subj ect to such control: : 
~ The Ne eZ Perce: Indian: ‘Reservation is not, in this respect, ‘in any 


7 special category. It is true that: the Supreme Court of Idaho, in: ap: : 
plying the State’ Criminal ‘law. to a. case of larceny by a’ ‘Nex Perce ea 


“Indian who had ‘received an allotment wpon the Nez Perce Reservation — 


 -prior to 1906, ‘apparently regarded: the cession to the’ ‘United States 


of part of the reservation under the agreement of May: 1, 1893, be- | 


tween the Nez Per ce Indians and the United States, ratified’ by the 


act of August: 15, 1894 (28° Stat. 327), and the allotment of. the re-— 
mainder of the fegarvation- under legislation conferring citizenship 


upon the allottees and conferring’ general civil and criminal jurisdic- | 


tion. over ‘allottees upon:the State, as having effected a termination — 
of the reservation, for the court refarred to the reservation as the 
“former” Nez Perce. Indian Reservation (State v. Lott, 128 Pac. ‘491 
(1912)).° However, the ‘cession: of ‘part of the reservation to the 
. United States could not have the effect: of. removing the remainder 
of the area, “which. was retained for Indian ‘use, from the category 
of an Indian reservation; and ‘the existence of the reservation was 
not ter minated by the allotment of the réservation. lands to the Indians: 
under trust. patents (United: States v. Celestine, 215: U.: 8. 278 
- (1909)).:° Hence, in the absence of congressional action: discontinuing 
the Nez. Pérce Tndian Reservation, that reservation must -be regarded - 
as still being in existence.” Presumably, the Supreme Court of Idaho 
itself no longer regards: the Nez Perce Indian ‘Reservation ‘as having 
been terminated : (see State ve McConville; 189 P. (2d)'485: (1948) ). 
Tam of the opinion, therefore, that: members of the Nez Perce Tribe 
of Indians:who did: not receive trust: allotments’ prior to 1906 ‘and 
who have-fiot' received patents in’ fee: to their’ allotments ‘may’ engage 
in hunting, fishing, and trapping on tribal lands or trust allotments 
within the exterior boundaries of the Nez Perce: Indian Reservation 
in Idaho without observing the oy of the conservation ‘laws : 
o the’ State: of Idaho: Son a eo, 
As for your stibsidiary: question: sghether the’ State of  Tdaho: “ould | 


| = hig its’conservation laws. to the ‘Tndians: of theNez ‘Perce ‘Reserva- 
__ tion if'the: State stocked the reservation: with fish and ; game, it is plain . 
that this question must ‘be answered ‘in the negative. ‘In ‘the: modern. 


world, property and: sovereignty have' been: regarded: ‘as distinct: ‘con | 


cepts., ‘The power. to regulate: ‘the’ taking’ of’ fish ‘and game is an — - 


| aspect of isdvareignty; ¢ and: the: -séversigtity of | a State does not ous the Me a 


- s0ey <. “UNITED STATES’ 0. “MARGHERITA ‘LOGOMARCINT ll OF ae 


October 25. 1949 


a ces ae consent by: or orcs), ‘extend to. the embers ae an n Indian: ; a a 
a tribe. on an ‘Indian reservation: . Moreover, the. State cannot. feeett : 


ER await 


7 are the rule. has: lone. been recognized iat there: is. no property: in- fish. “ oS 


7 - and. ‘ganie- once. held. -captive but since returned: to-a: state of nature. 


a “hey a are © regarded. as sf ene ae fe eee His ee eae es ea ee 


Moers G. 1 Wins, 


UNITED STATES v. . MARGHERITA LOGOMARCINI 


=. ks 
Fruity sl, ¢ 
ra 


moe A-25448 | | Decided October 2h, 1959 


: - a Mining Claims—Patents, : 


oe @ since ‘October. 14, "1939, 


oe mineral patent will not. be isitiea: ‘to. an ‘appticant: unless ‘ana’ watil he shows F > 


that he has the full possessory. title’or right: tothe mining ¢laims? 9. 1. 2. : 
, An application. for a mineral patent. will-be rejected. where, although t the aint 


ae may formerly have been valuable for minerals, it is, not, shown as_ a present. : 7 Ba 
— fact. that ead land is. mineral in- character and is valuable for its. mineral ~- 


o. content. 


APPEAL, FROM THE BUREAU oF LAND. MANAGEMENT: reae coe es 


i886. Te éontained: 160 acres, “and: consisted. of. the.  NWYNEY, 3b : ae 


NIANW4, NUSW1,NW1, sec. 32, the SEY,SEY,SEY, sec. 80, and the- 


| 7 NEYNEYNEY, sec, 31, 'T. 90 N., R. 12 E., M.D. M., California, The. - nts ae 
~ north’ fork’ Of. the. Yuba: River flows westward -fhrough t the. ee ager 


- = portion of the. SWAN WA, sec.. 32... 


ee meee: 


| oat’ for a patent 7 the “Cavure Placer Mining Claim,” but: ee ae | 
— — it as consisting only .of. the. SEV,SEYSEY, sec, (30,: CL 
NEYNEYN Ey 8 sec. . 81, and the N NWN WH Sec. B2,: and 3 as ane : oe 


elle yt 





“On Jt une 10, 1946, the fees eeeice of the ibpatinett' of se fslaaa oa sae 


ture filed a protest SORE the application » and Tequested, its rejection 7 
on the ‘grounds that—._ ee a a ee ee 


aay ee 





we "The. land is. nonmineral i in character... ee Tees: pee ge er 





ae, o 2. ‘The Jand i ig S$ not, valuable. for its mineral but is . valuable, for national 1 forest sage 2 
pees “hie: oe applicant ¢ aes’ Rot have title to that epiet o of che lain: south’ “of the Sinorth a 


7 bank of f the north’ fork of: the Yuba: River! POSEY ii Ute eee A 3 EB Yon BUM eee he 


ae 372 7 ‘DECISIONS, oF: THE: ‘DEPARTMENT OF THE INTERIOR, 160 LD. 


aN Sauae on the: protest was Pied on teh 25, 1947. On eo Pe 


See ae 1947, the: acting manager. of the district land. office: at Sacr amento 
~ held. that: the Forest Service had failed to sustain the first two charges... 

.. "Phe acting manager said nothing about the third charge. He recom- 
2 mended: that the’ contest be: dismissed and - that, “all. things” beg 
oe regular,” the claim proceed to patent. . The Forest Service appealed: ia 


| | _ to the Director of the Bureau of Land Management... oe 
On February : 3, 1948, the Director held that the Forest ee had cae; 


ies oe hoe sustained the first: charge (i e., that the land applied for is non- - i: 


oe ‘mineral in’ character), but that the Forest Service had sustained the 


- cee Second charge. (“vhich: 4 in effect 1 is that there has. been. no: valid dis- 
a “+ covery”) and. the third charge (that the applicant does not have title woe 
ao = to the part of the claim situated. south: of. the north fork of-the: Yuba, ae Je 
River). The Director therefore rejected the application for patent, . — 
but he stated that the rejection was without prejudice ‘to the right: of | 


— the. applicant to: remain. in: “possession - of: the claim so. long: as. she. is ; 

Oe diligently. and: persistently: engaged in. seeking a valid discovery. Lo 
ed a he applicant has: appealed to the head. oF the Dope anon from =. * 
as the Director’s decision. | _ 


“Considering the third ae fist, it 3 is Coreen Showa by ae = 


oo abstract of title submitted by the applicant with. her application for 
patent: that:she: has no title -to the portion’ of the claim covering the 


. : . ae : part | of the NWN Wi, sec. 382 which lies south of the north fork. of = 
> the. Yuba River.. According» to the abstract, this portion, of the claim, 


WAS: conveyed « on. N ovember. 30, 1889, to ‘Giovaant Ghidotti and. Luigi Ran 
Ferro. . ‘No’ conveyance. of this. part ‘of the claim to the applicant is 
eee. shown i in the abstract, nor has any. other showing been. made cby the Paes 
applicant to support. Tee claim of title respecting. this tract,. In fact, 
he ao the applicant. admitted in her. reply” briefs before. the acting manager’ ae 
and: the Director. that this part of the claim is owned by. Messrs. hic, ee 


. - dotti: and Ferro... at A 
The abstract, vovenll a Fuithier defect j in 1 title ‘whih ccnde to’ the: ie 


ae ~~ aim : as a whole. The notice, of location of the claim. shows that the. -° 
re . location was made by. eight” individuals, one of ‘whom. was. J: He. - 
Le Henderson, ° ‘No’ conveyance ‘by J. H.. ‘Henderson, of his. interest. ANE 4 
.. the:claim: is. shown 1 in the abstract. of title. It. cannot, be assumed, a 
ents therefore, that the. applicant. has succeeded to the one- -eighth. interest oe 


Es Of J. #H. Henderson i in the claim. 


“In addition, the abstract shows that the. Bes of ‘the claire’ ‘lying fe 


i. Snanh: of the: Yuba River was ‘conveyed on. September 2, 1889, to 
—-. Jerome Castagnetto and Luigi Lagomarsino, and that on August Apes 
te 4982, Rose’ Castagnetti ‘conveyed an. undivided. one- -half interest. ee 

J + & this: portion. of the. claim, to,the. applicant... There is nothing in the. 85 
ee abstract « or. elsewhere i in 1 the » record. to. establish ‘the: e relationship: of . 






ean O UNITED. “STATES: We ‘MARGHERITA’ ‘COCOMARGINT 
rs or tie (oe aie Seer tS | October 24, 1949 - | 






: Director’ 8 decision. Tt will. only. be summarized briefly: here: 


The three witnesses for the Forest, Service testified that the: daim 


: ce Roe Gasthignetti, to Ser erome . Castagnetto, or: to, show that t she sue ee 
oe ceeded to his interest in the claim. 7 Ca ee 
Inthe: circumstances, itsis, clear that ‘apart | from. the other. Seok oa 
- ‘Hons to the issuance of.a mineral patent j in.this case, no ‘patent. canbe ice 

: issued to. the applicant; unless and until these. defects in. the.titleare<c00° 22. 
-. cured and she shows that, she has:the full: ‘possessory. right or title tO. te 
“the portion of: the claim applied. for ‘by: her. A. de Ritter, ar “Tae Do oo 
oS 715, 716 (1909)... - ee eee 
oe “With respect: a he. fret two: chages: eo - tha: Forest. Sarria 
oe ~ the evidence offered by both sides is ‘substantially as set forth i Ans the ne ee 


a or’: river. ‘Biavel 3 in ean pie gald could be ceil to oy found, Lea = 
~The witnesses. further. testified that, of 21 samples of material taken ° a 
als and panned from: all ‘parts. of the claim, only. ‘insignificant: gold yer: ae 
<2) values, ranging: from. 0. D. cent, to. 9 cents. per. cubic yard, were. found _ ae 
oo. in 6 of the samples, and that the other 15 samples showed x no o: yalies Sa 
ats. at all. Be Rise eae 
ceo The applicant arid h ie wines testified that thé applicant's Pathe: ee ae 
and, at times, other members of the family: worked the claim from. oe 
: 1885 to 1909. and. found enough gold to support two families diving: oe 


Ee Face ne gold. was. 3 fouind:o on. the portion of the: Cavure:¢ ie ‘applied for ees 
>. by the appellant : and the. extent to. which. it was. found on other por- aes 
-. tions ofthe claim. which are: ‘not included in the application. The 
_ applicant offered. practically. no. evidence as “to ) the mineral content. 2, 
- oF the claim at the present time. . we ~ 3 oa 
ee a ~ Although’ the “precise ‘issue® aoa not appear: to" ‘have: Bedi ‘dseided eee, 
ae afore it seems: ‘lear that; before. ‘a ‘mineral patent: can’be issued, oy ee. 
“it must be shown as a present. fact, i: e., at‘the: time of'the application ae ie bas 
. for patent, that the claim is.valuable: for minerals... See Houghton v. 9 
oe McDermott et al., 15 Lu. D: 509 (1892); ‘Petrano. etal. ve Pendola, 1 
Jo Be Dy 586° (1890) ; Phe Clipper Mining Covi Thé EU Mining and Sa 
. Land: Co. et ali, 38 L. D. 660: (1905) ; Davis? Administy ‘ator. vy. Weib- 
- bold, 139 U. s. “BOT, 523 (1891) 3.48 ‘CFR. 185. 54s ‘Lindley, on ‘Mines. a 
0. .(8d.ed.), see. 94. . Tn. dine with. this principle. it has, been held thate: 80". 
“ swhere: ‘a mining claim. has: been ‘worked: out, the land:becomes: subject. 
to: disposition: under’ the nonmineral: land lates and: not ‘whder’ the’ min-_ ey 
- ; ing law. United States: vv. Reed, 98° Fed. 482 (C. CG, Ore., , 1886)'; United oS 
.- States v. Central Pag. R. Co., 98 Fed. 871 (CC, N.D. Calif, 1899) 5. 
Cutting Vi Reininghaus: et. ln. L..D. 265, (1888) Lhomas:y. Thomas. f. 
aS oF 16 L. D. 52, a (1898) Dargin: et. tal: Ws je aah; 20) i ‘Di 384: (1895). 


a : 874 "DECISIONS. OF: THE: DEPARTMENT OF THE INTERIOR 60: I. D: ee : 


A fairs view of the pvidence presented: hee. requires ne conclusion as 


that, ‘although the portion of the Cavure claim applied for may have - 
..-.. been valuable for gold up to.1909, the claim now possesses norvalué = 
~ “for its gold content. -It must be: held, therefore, that the Forest 


| ~ Service sustained. its chargés that, facofar: as the issuance of a mineral. = 


--patent is concerned, the land is monrineral in character and i 1s. not a 


Ae valuable for its seinieral content at the present time: » ee rghy. 250 Be 

-o='The Director’s' statement that the appellant ment remain in pos” oe 

ae passion. of the: claim SO long as she is diligently. engaged 4 in seeking nee 

_ a-discovery is justified by the fact that the Forest Service made no 
7 attempt to have the appellant’s mining claim declared to be null and | 


- void. The: Forest. Service stated: in its reply brief before the acting | 


; _ fnanager, “this i is'a contest. of application for ‘patent, not a, contest — ss Ea 
“of the location.” ~The charges that the claim isnonmineral in charac- 


a : vs ‘ter and ‘is not valuable for its mineral content are cousidered as having re 
oe bearing: only. ope the present proceeding. Tespecting. eo issuance ae 
eae of a-mineral patent. - 


_* ise “Therefore; pureiati¢ to the authority delegated to me ‘Hy the. cee a 


ss tery of the Interior (sec. 23, Order No. 2509; 14 F/R.'307), the Direc —— 
ea 2 ic s s decision eee me application so patent, is affirmed. , 


| Masnx a. Waar, 


"Solicitor. er 


ESTATE OF GEORGE BIRD EAGLE, ALLOTTED PINE RIDGE 
SIOUX INDIAN 


cece or a Decided November 3, 19)9 


“Indian Guistom. Diveree-Motive i in. Effecting. Separitioh.-Mental. Condition 4 om 2 
of Husband—Gifts: by Husband ae wae to Beeson) oe hae hs 


ance of Services by Wife... 


oa A. ceremonial, marr iage of. Indians living in tribal. relations may. be terminated | 


py. a divorce in.accordance with Indian custom. ... ° 


ok divorce by. Indian custom results ifthe. partiés to. a mar Tiage: separate ‘and a 


either party intends. that. the separation shall be permanent. It” is im- . 
eke material whether such intention is or is not justified because of cruel treat . _ 
a3 ment. or -other™ wrong suffered from the other party. | see 
: as a divorce in accordance with Indian ‘custom ‘may be accomplished. ‘uni-- ae 
: “laterally by. one: ‘party, itis immaterial that the other. party may have beer | 


a mentally. unbalanced. and: therefore incapable of entertaining. pay tational : 7 : 


intention to effect a permanent separ ation. - 


os The | fact.that the husband, after a permanent separation, may have attempted ac 


ee to befr iend his former wife would not reestablish the marriage: uelationship. ae 
so fact that: the wife performed services for the benefit of the husband. dure Meee te 


- their matrimonial relationship. Bives: her. no. right to: share in. his estate: | 


a | November 8, 1949 : | 


. APPEAL FROM EXAMINER, OF INHERITANCE, BUREAU OF INDIAN, | AFFAIRS. ae 


- George Bird. Eagle, Pins: Ridge Sicae allottee No. 1168, died dies: a 22 
‘ testate on April 24, 1947, at ‘the age of 57 years, leaving an estate 


7 valued at $11,222. 40. On F ebruary 16, 1949, ‘the Examiner of Tnherit- | 


| “ance, after notice and hearing, entered: an order determining that es 
ae ‘Austin Bird Eagle, the father of the decedent, is his sole heir. 


On April 5, 1949, Ji ulia Bird Eagle (nee Kills Crow), claiming tne 


+ ee was the ie of the decedent and that; as such, she was entitled a 


to share in his estate, filed with the Examiner of Inheritance a “peti- > 
tion on appeal,” ” which apparently was treated by the Examiner as. 
a petition for. rehearing.” After this. petition was denied on ‘April & 


18, 1949, J ulia Bird Eagle:filed a “bill of particulars,” which has been © 3 
i” treated as an appeal to the head. of this Department. | 


The appellant 1 was married to the decedent by civil ceremony in 11919 | 
‘and by religious” ceremony in 1921. The Examiner of Inheritance 
found, however, that the appellant was, divorced from. the decedent 
in 1931 in accordance with Indian custom. — . 

Tt appears ‘that the appellant, separated from. the décodant i in 1981 

‘because he had a habit of discharging a six-shooter at her. “She went 
to live with her relatives on the Standing Rock Indian Reservation, 
“and she never ‘returned to the decedent’s domicile. “To quote f ‘from her 
testimony— : pe mae) ae ee ad ae : . 


| @. How and when did your marriage to this ‘decedent andi | 
“AL We separated about a a years ago and I went back. to the Standing Rock 


Reservation. “George got ‘off his head once in a while and when he got like - : 


; that he tried. to shoot me. and I picked: up and left him. Sa ge eee ee SA 
QQ. Did. you ever £0. back to live with him again? OE he BO Rhee esa hs eA ae 
“A. No. sees | 7 oo ee er oe a 
~The contention: of she. ake thiat, notwithéteniding: ie separa- ' 

ae tion; she remained the wife of the decedent, seems to be based primarily — 

upon. the fact that she was never divorced from him by judicial decree, — 

and upon the hecessity of separating from him i in the interest of her . 

own safety. “It is well settled, however, that even a legal ceremonial - 


marriage of Indians living in tribal relations. may ‘be terminated. by 40° 


divorce in accordance with Indian custom. It is true that an Indian 


tribe may itself require its members to be married and divorced.in- | 
accordance with State law, and that the tribal council of the Oglala 


- .- Sioux Tribe of the Pine Ridge Reservation has taken such action. The — a 


ordinance effecting the change in the law of the tribe was not adopted, as 
however, until March 2, 1937, which was: Jong after the appellant had. 


>. separated: permanently from the decedent: ‘A's’ for the motivé' of. the i sin 


appellant, it is immaterial that she may have been wholly justified in. 
leaving her husband, ae in fact she eee that: their, Separation a 
| should 1 be eta otras PS 3 3 | 


B76 "| DECISIONS OF THE. ‘DEPARTMENT. OF ‘THE INTERIOR too BD. 2 


‘The other arguments of the appellant are. picid in rather obscure . : 


- terms: She apparently denies the possibility in her case of a divorce sta 
ae nee 1 accordance with Indian custom, on: the ground that. the decedent 
was mentally unbalancedand, therefore, was incapable of effecting a 


divorce. A divorce: in accor dance, with Indian custom may be ac- —— 


: complished unilaterally, however, by either of the parties to the mar-' es 
-Yiage. The only reasonable inference from the long separation. of the 


. appellant. and decedent is that the appellant, at least, intended to 


separate from her husband for good. An. intention by one of the 


parties to effect a permanent separation: is sufficient to constitute a | 


ove divorce i in accordance with Indian custom. 


The appellant also seems to ar gue that no divorce in. accor anes with _ 


| T ndian custom took place because, subsequent to her separation from 
- her-husband, he “tried to have others carry money and various articles” _ 


to her. It is not. clear that. the appellant knew this to be true of her “Bay 
2 Aown. knowledge. ‘Even if it be assumed, however, that it could be - 
as satisfactorily. established that the decedent attempted. to befriend 

the appellant i in this way, it would neither furnish persuasive proof an. ¢ 


| of the: decedent’s desire to resume his matrimonial relationship with 


the appellant, nor affect the finality. of the appellant's own. intention to 
' separate permanently from her husband. es 

- - Finally, the appellant seems to. assert that she is wentitled a ah ree 
in the decedent’s. estate because, while she was married to him, she 


_ helped him.to take care of his cattle, and performed other wifely 
- duties. The performance. of services. by a wife does not, in itself, 


confer. upon. cher a right to inherit from her husband. [Sack a. right 


gould be recognized, to be sure, by. State:law (as, for instance, in-those . | 


States where-a system of community property prevails in matrimonial 


ok relationships) , but it would have no.bearing upon the. distribution: of | 


restricted Indian property by this Department, which is required to 
apply i in such cases only the State’s rules of devolution. | -? 
_ Therefore, pursuant. to the authority delegated. to the Solicitor - 


: - byt the Secretary of the Interior (sec. 25, Order No. 2509 ; 14 F. R. 307 yo e | 


the order of the: Examiner of. Inheritance denying. the baa 
‘< porous for. rehearing 4 is -aflirmed. ) ; 
eo ae ee 7 “Masers G. Waar, es 88 

, “Solicitor: 


o) MARY I. CHAPMAN . 
ae . HARRY. M. KIRCHNER 
ART :  Deciled N ovember 16, 1949 
A~25688.- | | eS eos 
Oil and: Gas Leases —Applieations Detects on 7 fe ce. a a sae a: - 


Applications for noncompetitive oil and gas leases will: toner: ‘no fier upon - 
“She applicants where the applications do not iat with pe peaneenente of 


1948, 


876] ty 7 “MARY. L “CHAPMAN, HARRY M. ‘KIRCHNER’ ae 7 eee 


oa November 16, 1949. 


ees Department's eealntinns that the land ‘annlied: fers une be as cee z : i 
hee compact in form as. possible or that an application submitted by an attorney 


in faet must be accompanied by the applicant's own affidavit : as to eitizen- = 
te ship and nereage holdings. ° ‘ a : 


. “APPEALS FROM THE BUREAU OF LAND ) MANAGEMENT 


On a uly 14, 1944, Dor ‘othy. Bassie, Minnie Mae Hefner, LaRue Dye, Be Py — 
| 5 E. Dye, and Lillie Dye each. filed an application for:a. noncomipeti- a3 
tive oil and gas lease under section 17 of the Mineral Leasing Act, as. — 


then amended (49 Stat. 676). The applications: were filed at 8: 30 
a.m. inthe district land office at Buffalo, W yoming. On the same day, 
~ there was: published in the Federal: ‘Register. at. Washington, D.C. 

_(9-F. R. 7859) ,.an amendment: to the Department’s oil and. pas leasing 


regulations. which required that applicants for. noncompetitive leases. ” ve 
_ pay at the time of filing at least one-half of the first year’s rental,and =~ 


directed that applications not. accompanied. by: such payments be re-. 


jected. by the register (43 CFR, 1944 Supp., 192.16). >The amend- . fee 


. ment to the regulations, by its terms, became offective.c on: the date af Se ea 


publication. ae 7 
On July 18, 1944, the acting cepaten nied the: epali MiOas be 


cause they were. ‘not accompanied. by- rental payments. “Py omptly 


ther eafter, on July 26, the applicants tendered the requir ed payments, 
‘saying that they had just learned of the new regulation. In the in- — 


terim, Mary. 1. Chapman had filed .on J ruly: 20.an. oil and. gas lease : 
application. which conflicted. with. all the five. previous applications, 


ae ~ and Harry M. Kirchner had filed-on July:22 an oil and. gas lease ap-. | oo 


plication. which. conflicted with three of the. previous. applications. 3 | 
The. Chapman. and Kirchner applications: were accompapied: ‘hy. the. 


* required rental. 


Upon app eals: ee repinter! S: deeiion . ae fir st, ave applicauts . ae 


| the Commissioner of the General Land Office,* ina decision approved a 


“reinstatettiont of. this spoleatious 4 ag Sof J uly 26, “bj ect to prior ‘infer be 
_vening applications. Upon motions ‘for rehearing, Assistant Secre-.- 
_ tary Chapman, on May 12, 1945, directed the reinstatement of thes. rs 


— applications. as of July | 14, Dorothy. Bassie et ale, “A-94015, 59 I. D. _ es 


935. Separate protests against this decision were filed by Mrs. Chap- . 
man and Mr, core but the protests were dismissed on. May: 15 5 > 


Leases” accordingly were Gevied to the five. 5 gina anus. a | 


/ | lowing which the Assistant, Director of the Bureau of. Land Man- 


_ agement rejected. Mr. Kirchner’ Ss) application on March‘ 9, 1948, ) ana 


Mrs: Chapman’ Ss: application : on 1 April 14; 1948. 


. a 1 Woftective 3 We 16, 1046, the: General Laila: ‘Office was: Abolished : and: ite: ‘tinetions were — 
transferred to the Bureau. of Land. Management Py: section 403 of Reorganization Rig. 


6 No. 8 of 1946 anes B. 7875, “T8T6 ; eto) 
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; ‘Mr. Kirchrier and Mrs. Chapman have filed separate ne to | 
* the head of the Department. from. these decisions. ‘They repeat the 
“- game’ basic’ contention that has heretofore been. considered. py. the 


| Department, namely, that the. Depar tment had no authority to Waive: 


‘the new regulation on rentals in order to permit the reinstatement of 


~~ the Bassie and other applications as of July 14, 1944. The appellants — | 


- contend that as they had filed their applications before the first five 


applicants had complied with the new regulation, they were: entitled - 
. toa preference right t to a lease 1 in’ accordance with section Ww of es 
Mineral Leasing Act. m3 : a, | ba ane -4 
| Assuming. for purposes of: argument only ak the Bassie and ee es 
applications could be considered. as. having been. filed only on July 
26, when the required rentals were paid, this fact would not avail the 
= appellants, for the appellants? own Beaune were - defective when 
filed. : ce. 
At the time wien the peli applications were » filed, the eerie 3 


- - tions. of the Department, which had been in effect at least since 1986 
(55 I. D. 506, 43 CFR 199.23), provided | (1) that if an application tiger 
was submitted by the applicant’s attorney in fact, the “applicant’s — 

own affidavit as‘to his citizenship and holdings must be attached — 
oe thereto,” and (2). that the application must include a description of 


_ the lands sought to-be leased “which may not exceed ee acres: as a 
nearly compact i in form as possible.” 


Mr. Kirchner’s application was signed by Carl C. ‘Maitgonery, tis - 


pie atorney in fact, and was not, when filed, accompanied by Mr. Kirch- 


. -ner’s own affidavit as to his citizenship ond” acreage holdings. This au 


affidavit was not filed until August 2, 1944, so it was not until that date — a 


7 that Mr. Kirchner’s ‘application complied with the Department’s regu- 


— lations and. entitled him to any preference over subsequent. applicants. | 7 


- _ Edwina 8. EMiott, 56 I. D. as (2988) 5 Sour v. btu a - D. bg re 
(1926). | at 
“Mis. Chapman’ S. applieatioa was filed. for the following] land: 


ae AS 53.N., R 2 W., 6th P. M., 
ee see. 4 BAW ee te ae ee ae, 
gee. 88, EYWi, : 
“gee. 85, NEYNWY,. : 
= T. 53 N., R. 13 We 6th P. M.,. 
4 2, BOC. 35, EYSWi,. 
“8. DLN, R72 W., oth P.M, . 
ae “sec. 10, si NEY, | si Ween repent Hae oe 
a, SCG. 11, SYUNWH, NSW. oe 
ide TENS RW, 6th P.M, i oo 


oe ae 


ee 376] id < MARY aa, ‘CHAPMAN, HARRY M. ‘KIRCHNER * hae BIG: on 


_ November 16, 1949 Lo : . : ae sag 


“This. lanes comprises four noncontiguous trast} in. ies. ‘seperate . ee ae 


4 townships. The first: tract: described. consists of: a: ‘strip. of land. ye 


> o£ a mile wide, and AY. miles long.. ‘Iti is. separated from. the: second ae 
tract by the space of a 40-acre tract; the second from the third tract oo. 


by a distance’ of ‘L14:milés; and the third from the fourth.tract-by a: 2 


distance: of'344-miles.. A rectangle of land approximately 10 miles ©. ae 


long and 314 miles wide would be ree to embrace the four. tracts: zi 
applied for. . ) : 


ee ea stretch h of the astintion snnld it be said’ that the: land oo : 
‘applied for by Mrs. ‘Chapman. - was “as nearly Sorpacen form: oe 


_ -possible.” Construing the similar phrase “reasonably compact form” 
as uséd in section 18 of the Mineral Leasing Act, as‘amended: (49. Stat. 


Es. 674), the Department has held asa matter. of “extreme liberality” that. o 


land. consisting of. incontiguous tracts would be: considered to be rea- ae 


: ~~ sonably_ compact a all the tracts. could. be. included i in.a general area. | te : oS 
- equal toa. ‘township, i i. e., an area 6 miles square. Helen B. Curns, 


50 L. D..853. (1924) ; “Wiliam J. O’Haire, 50 L. D. 562 (1924); see, 


_ also, Solicitor’ S opinion | of: December 1, 1983, 54 1. D: 338. The: ‘6-mile- be ae 


aa square rule’of compactness is one: of long standing: which has- now 
“been specifically incorporated: in. the: oo i ae air a a ae 
CER, 1947 Supp., 192.40." . | apes 


. a = “Iti 1s" tr ue that the ‘Depiastmment’ has allowed: an. apuleal for a _pros- : 2 ie 

— -pecting permit, whose: application. did not conform with the require- © 9 

» ment of compactness, an. opportunity to corretc his application with- ee 
Cee Out. losing» his’ priority. over a. ‘subsequent’ ‘intervening applicant. Petes eS 
> Spindle Top Oil. Association v. Downing et al.,.48 L. D. 555. (1928) 

= hia However, implicit. in. this ‘practice: has been: the recognition. that. an. el. a 
ee application which: does: not conform ' with: the: compactness tequire-. : " ae . 
ment is a defective application which the Department has discretion 9 
to allow or reject. ‘See 43 CFR, 1947. Supp. 192.40. -In the unusual eo; 


ae ‘circumstances presented in this. case, ‘the: ‘Department sees ho valid. ©... - 
 yeason for allowing Mrs. ‘Chapman to.cure: the: defect: inher: applica- ae 
tion as of July 20, 1944, and onan that pee and to as Basse: = oe 

| 2 her coapplicants. : 


It is. clear, ther efore, that Hirt the Kikichnar and Chapman appli- ; . 
_cations: were filed, neither one conformed ‘to: the’ ‘Department’s: regu- 
lations. : The Kirehitier: application was perfected on. August’ 9,°1944, 


but the Chapman application has’ ‘never been : ‘amended ‘to.’ ‘eomply ee. 
with the regulation on compactness. In-any ‘évent, when the Bassie ~. 
and other applications were ‘validated by’ the: payments ‘of rentals’ om: 
July‘ 26, there were no: pending: valid prior applications. Theissuance 
of oe on these’ applidations: andthe’ ny - the. ‘Kirchner: and Le oe 
y ae Chapman applications’ were therefore proper!) i en oats 
a sobs: Assistant Director 's' decisions: of March 9 and a April 14; ‘10, a 
are affirmed. ee eS eee eS ee 3 ee 
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See ‘The Solicitor: of the Department, who ‘customarily disposes of ap. oe “ 
a “Sas in: public-land ¢ 


eee 


. Secretary of the Interior (see. sec. 93. Order No. 9509; 14 F, a 307). 





an Gs Fe 
2 a0 oF er a fos 


825820 | 


ae tool no parti in a the consideration and a dibpoditaont of. these appeals. ae - a : a 


- Oscar L. Ceraeacan; 


JOSE 1 6, “CRESPIN we. _THELMA D. ‘SLOAN 


- Decided W ovember 1, 1949 





ae m Hones t ead Entry—Color of Title. 


) Where an ‘application for a tract dnaer. the Color of. te Act 5 was. s rejected te a: 
te Bureau | ‘official, on: the: ‘ground. that. the. applicant’s. predecessors: in interest. 


| vo = haa no color or claim, of: title: to the land and the applicant, had been put. on: <->... 
= ee early in his possession of the land that. title was in the United: States, 

See ~and the applicant failed to appeal from such decision within the time: ‘allowed 

2 By the Department, -he cannot, ‘years later, reassert. his claim under the Color — 


OR: Title Act; to the: prejudice. of another person whose intervening: applica- 


oe How. to, enter the land x under, the homestead laws has 3 been. allowed, | 


“APPEAL FROM THE ‘BUREAU OF LAND MANAGEMENT 


On 3a anuary. 15, 1948, the homestead entry of. Thelma: D. ‘Sloan for oo 


“Jot: 18, sec,:25; T. 9 S., RB. al, W., N: M. RP, M., New Mexico; was. allowed, 


me ‘Thereafter, Ji ose. O; Crespin filed an, application to. ‘contest: the entry. an 
= Mr. Grespin. alleged: that. he. had. been 4 in. possession. of the land and =: :.< 
~~ “had: ‘cultivated it for more. than. 20: years; that, he originally. entered 
os ‘the: land. under. deeds. from its former: owners; and: that he was. entitled a ioe Bee 
"to acquire: the land, under the Color « of Title Act (43 U. 8. CO, 1946, ed., a ees 
— SCCS: 1068, 1068a).. : ee 
ae ..On: May! 18,1948, the. eae Divector ott ihe Bihan of Tand Man- ok : 
: = iaerws dicmicced Mr. Crespin’s S. application to contest. Miss. Sloan’ Si. 7 
han ~~ homestead entry... ~My. Grespin, sherenpon appenled.t to the head of. the in 
ee Department. mas 


“This is Mr. ‘Crespint S Second attempt to. colitest: a Shoe tad ene 2 


ee “with: respect to: the-tract:of land. mentioned above... On. August :24, ° 
ae 19405. one..J essie: BE ‘Sipes applied. for. lot 18, and his application. (uae anne os 
 ”  Oruces: 058263), was'allowed on J uly. 16, 1941. On September : 9,1941, 

. .Mr.-Crespin. filed: an. application. to contest, Mr. _SEDES: seus Mr. Ce 


ey oe Sipes later relinquished. his.entry.. 


OOS gee Othe July: 20, 1942, Mr. Crespin: applied an It, 13 ander the (tee te ed 
eee be Title Act. In. support. of his claim, he submitted two: deeds: which a 

-  Jesefita "Le: de. Pino and. Lauterio: Pino, respectively, had. ‘executed: : 
ee a he first deed, dated June 12, 1922, purported to. convey certain: land pe 
“tod ‘Mr. Grespin,t but. this land could not. be identified, ‘trem, the eve, ieee. 


Under Sear. | 


N ovember 16, 1949 


a Of ga survey’ on. frie in ie General. Land: Office,! as. UGH any. portion : a Ee 
se) OF0b.1387 ~The second deed, dated June 16, ae purported to pias ‘e. 
coe to Mr. “Orespint all of lot 13, and recited that— : 


_ The party. of the first : part having resided upon and cultivated the. said “lot : | 


stead Sera 


Pan Mr: Crespin. made no: showing. as to his grantors’ sclaine of ‘Gales He 
oop * merely. stated that they had: been in’ ‘peaceful, aay possession of the Be 
eos land. for more'than 20 years prior to June 12, 1922. le. Bee 
Sale. 2S On: N ovenber 9, 1942; the Assistant Commissioner: of the: General ae 
— “Land C Office: rejected. Mr. Crespin’s: ‘application. under: the Color. ry ete : 
-. Ttle:-Act...°The Assistant Commissioner held that: Mr: Crespin’ scase 


— uae re “CRESPIN- ‘Y,. SLOAN: ee sess ee ae > 


oi provenients, ‘posts and fence. “for which the said second party: can: “obtain: patent nes 
<< for said: land from the Office of Lands of the United States. -Fhis. being age 
Re ~ deseription, on the map,. Lot. 18, See: 25, T.2.8.,R.1 W. , 2 


_ did not come within the ‘scope of that act, becausehis. purported Gs 


eae grantor’ had no: ‘color or ‘claim. of title to the, land, but only adverse 
. ‘possession; and: that. Mr. Crespin was put on notice thy. the deed: of J une 
16,1994, that title to the land was in the United’ States. . The: decision Ssh. 
ee expressly stated that it was subject to a right of appeal onthe part. . eg, ae 
8 of Mr. ‘Crespin, and that it-was “without:prejudice.to the right ofthe o.. 2-55 
oe ~ applicant: to file an application to homestead the land: or to have: 1g ae 
ae ordered into’ the market and:sold:at public auction.” Mr. Crespin took elie: Mag 
no appeal: from the decision ‘of November :9;.1942, and. me therefore. ope ee 
| 7 erie! it to become. final: 30 days after it:was rendered. eet ee. 
“On December 8, 1942, :in. response to a: request made by: Mi: -Coesipinty - 
eee oe ‘proper. forms upon which to make.a homestead: application: were — “s 
ae “supplied to him: by the-acting. register of the Las Cruces.land: office, 
Mr Crespin apparently took no further: action’in. the matter: until» 
.. somer.5:. cg later, ee Miss: pioan’ S homestead: Pay had. been : 
Bras allowed. Poe eee : : ae re 
Ss ae In view of Mr. Gres! S: ina acquiescence'i in the finding’ of Newene 7a 
ber 9, 1942, that his claim to lot 13 was not entitled to recognition — oe 
—_ under: the. Color of Title Act, it appears that he should not be permitted = 
a to raise the point at.this late date pannel another E peson who. eceoke oo ea 
ee an intervening claim. to the land. - 3 ee 


_ However, it may ‘be noted that the ‘act pnsdiet ee 


ee That whenever it shall be. shown to the satisfaction of the Secretary’ of ‘the - ic . e 
Interior that a tract of public land, not exceeding one. hundred and sixty acres, rane 
te been. held in good faith and | in peaceful, adverse, ‘possession’ by: a ee es 


“1iective 3 ite ‘16, “1946, ‘the General: Land Office was abolished and its ‘funetions® were ee PRS 
‘transferred’ to the Bureau of, Land Management ‘by’ Section 408," Dae es aieae Plan Poe ee 


: ‘No. 83: of 1946" (11 F. RB; 7875; F876 ETTTB): 


.. © <2Mr. Crespin ‘now says that ‘the first. deed: placed | him’ in possession of that part of lot He, ae 
. 1s which lies: ‘west of: Small Holding: ¢ Claim ‘No..1728,. eo ae Pa oe ae 


es veiled : 
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| of the United States, his ancestors or grantors, ‘tor more than twenty years ple | 
_ Claim or color of title, and‘that. valuable: improvements: -have been plated on. such ~ | 
land, or some Ee part thereof has been, reduced : ‘tO: ‘eultivation;:t the. ee may, peace ‘i: 


to issue for such land to any such citizen : ae a 


3 - aay The: purpose of the. statute j is to oats’ a. legal ie ae a cate 2, — | 
zen. who, relying ‘ in good faith upon. a- title or claim of title derived | 
a from some source other than the Government; has been in peaceful, ad- ae 


ae verse possession. of a tract of public land: for: the: prescribed period, a 


: and who has placed valuable. improvements upon the land or reduced _ me 


= part. of it to cultivation, may. acquire a valid title to the land... Ralph a 
Findlay, A-23522, February 23, 1943. The element of reliance in 


_ Sood faith on the validity of the title or. claim of title under which the _ os 


land has been held is an essential factor. The mere ‘occupation of — 
= public land forthe prescribed period, or its. occupation under a title © 

_ or claim of title which the claimant knew or had good reason to believe — 
was invalid, is:not sufficient, even though the statutory: requirement 
as to the improvement or cultivation of the land has been. met. 

It seems unlikely thatthe Assistant: Commissioner of the Génaratl 
_Land Office made an error in applying the provisions of the Color. 
of Title Act to Mr. Crespin’s case in the-decision of November.9; 1942. 


At any rate, Mr. Crespin accepted: the decision, despite the feict that ~~ 


he was expressly advised that he might take an appeal from it. More- 
over, Mr. Crespin failed to.take advantage of the virtual invitation 


which the Assistant Commissioner extended. to him with respect. to 


~ homesteading the Jand or. asking that it. be made available for ee | 
~~ chase at a public auction. a 
~“It-follows that. the disiniagal: of Mr. Orespin’ S application to cont 
esti Miss Sloan’s entry.was correct: 3. ; 
- Therefore, pursuant to the authority delegated. to. me by the ae: 
ae of the Interior (sec. 23, Order No. 2509 ; 44 E.R. a Ns the. decision 
: the Assistant ieee ‘is s affirmed... ; : oy 
| ! ree ara ee Maan a. Ware, 
: Solicitor. 2 


"OSCAR Ih. KIND: v ‘JOSEPH E ‘sunstaD 


ae : A-25745 - spose N ovember 8, 1949, 


~ Haat Entry—Residence Requirement——Afidavit of Contest.” 


Pa A homestead entry may be canceled where it is. shown that the statutory re- 7 | 
I He quirement with, respect’ ‘to ‘the maintenance ‘of. residence: has not’ ‘been met. 
aoe An application to contest a homestead’ entry. whieh: asserts. that the entryman 


“has never resided-on. said: farm’. ‘raises ‘the igsue:: of: whether the -entryman 


has complied with the: statutory ‘requirement respécting the’ maintenance ‘of ae : ve | 


_Tesidence on the land. 


aren 


SV agsye ss iecu th 0g KN Be: SELSTAD oe ee 
ee ne eae : November 25, 1959 2 <a 
3 APPEAL FROM THE BUREAU OF LAND ‘MANAGEMENT | 


2 kpieanen 7802 to contest J oseph pon ‘Selstad’s ‘yeclaniation. iene: | 


_. stead entry was filed by Oscar L. Kind on September 7,1944. Mr, 
_. -Selstad’s reclamation homestead entry covered Farm. Unit B,or the 
. NWY sec. 24, T. 21 N.; R.5 W., P. ‘M., within the Greenfields irrigation a 
district, Montana. - ‘The affidavit of contest alleged that Mr. Selstad. 
had not established his residence on the land. ‘This contest was dis-— 


missed ina decision: of the Department dated J uly 30, 1946, because = 


~ the contest application was not accompanied by a corroborative afii~ ee 


= davit, as. required cs Rule. 3 of the é Departmental. nue of Practice _ 
| (48: CFR 221.8). ° 


A second ates 7809; to contest Mr. Selstad’s neo was. filed Pies 
by Mr. Kind on October 2, 1946. The grounds of this contest are the an 


same as those stated i in the first application, namely ; 


Joseph. EH. Selstad. has never resided on said farm although he. has ‘farmed oe Sk 
the place with the help:of a tenant for several years, That his’ absence from. 


the land has not been due to his: being in military or naval service and he is not 
~ now nor has he been in the service of the government in any, capacity, | 


| On May ie 1947, after a hearing, the acting manager of the sisi: i - 7 | 
land office held that the entry should be canceled: “On April 20,1949, 


the. Director of the Bureau of Land Management. affirmed the decision® ; 


of the acting manager. The. contestee has. ppc from ‘the Direc- : 
tor’s decision to the head of the Department. 


The appellant’s assertion that the charges set forth j in the spelen 


tion of contest are insufficient to. state a cause of action cannot be a 
sustained. 43.CFR. 221.1: permits. contests. “for any sufficient cause ~ 

- affecting the legality ‘ or validity: of the claim, not shown by. the records 

_ of the Land Department.’ ” The: homestead statute requires that an. 


; application for entry on homestead lands shall be made i in good faith. | 


for actual settlement: ‘and. cultivation. Residence on the: land for3 
‘years after filing the entry affidavit is required, and failure to establish . - 


_. and maintain such residence’ (subject to exceptions not: here relevant) 2 


will result i in ‘the reversion of the land to. the Government. (43° 


U.S. Gs, 1946. ed., secs, 162, 164, 169.) -In this case, the application Es 


to: contig states. that the entryman. “has: ‘never ‘resided: on. said: farm. Be. 


‘This statement. adequately raises the question of. whether,. within. the — 


‘period prescribed. by:the statute forthe establishment and. maintenance wet 


ce of residence on: the entry, the entryman ever lived: on. eta “Tt clearly ee 


raises a. question “affecting the legality. or validity of. thé claim”. an id = Be 


isa sufficient basis for’ initiating « a 2 contest: within: the meaning, of 43 

eee 221.12 en ae ae ore 
143 U.S. C., 1946 ed., secs. 161, 162, 164, 169, 416. re Sees 
2 O°Connell v. Rankin, 9 L: Dy 209 (1880) 3 Harper v. ‘Biene} 26°G; Dé 1S {uses 
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‘The appellant also argues that the Diner S. decision to céftieal the 


ae entry was improperly based on the appellant’s: noncompliance. with 


a the requirement.of the homestead laws respecting the maintenance of | 


- residence, whereas. the contest’ application only. mentioned. failure to 
“ establish: residence. The simple answer to this contention is. that 


Si the statement in the contest application to the effect that Mr. Selstad = | 


2 had “never resided on said farm” necessarily: ineluded within its scope — 
the allegation that Mr. Selstad had never.maintained his residence _ 
onthe land... It raised the broad issue “of whether.he had maintained. it 


~ sufficient, residence to meet the statutory. requirements,” BBS. a 40 6 


Moreover, the. appellant: does not dispute the correctness. of the = 


: conclusions: reached with respect to his failure. to: maintain his’ resi- o. 


 dence.on the. entry. Hence, the. alleged error.is, in any event, not 


| substantial, and: the ordering of a . third hearing 01 on. this ground would. - 


be futile. 7 
_. Therefore, pursuant - the mithority dclegated * the Solicitor by 
_ the Secretary of the Interior. (sec. 23, Order No. 2509; 14 F. R. 307), 
the decision of the Director of. the Bureau of Land Management i 1s 
affirmed, . Gare mee, % eee 
Gab “Masry G. Wrar, : 
| Solicitor. 


ESTATE. OF MER-DAH-KE (HURBERT HOMOVICH), | COMANCHE | 
a . ALLOTTEE NO. 1928 | yt 
TA-14 3 os Decided December. 13, 1919 


ee Indian Wills—Revocation—State Law—Marriage of Testator. 


a Examiner of Inheritance on. n April 6, 1949. 


_,. The law of: the State of Oklahoma on the revocation. of wills has no - applica- | 
‘bility to the will of a Comanche Indian domiciled in that : State, ‘devising 


- ; “restricted ‘or trust property. 
~ The States: cannot legislate with respect to restricted or trust Indian property, | 

2.) ED: the absence of énabling. legislation by the: Congr ess. ee 

‘The mere fact of a ‘subsequent’ marriage: does. hot. revoke a will made by an 

| Indian under Federal law and ‘regulations for the purpose: of £ devising : Te- 


- stricted: or trust t property. | 
APPEAL FROM EXAMINER or INHERITANCE, BUREAU oF INDIAN. AFFAIRS 


ed Means Homovich has appealed to the lead ‘of the Department. from | 
| the decision dated June 7, 1949, of the Examiner of Inheritance, deny- 


he ing: her petition | for a ‘vehearing in the matter of. the estate of — : 


 Mer-dah-ke (Herbert Homovich), Comanche allottee No. 1928, whose 
~ Jast. will and_ testament, dated June A, 1947, was eae by: the 4 


eee ® 


a Oscar Ze. Kind ¥.. Joseph 2. Selstad, An2asaa, July ‘20, 1946, 


sald. 


z (1888); ;. Blanset v, Cardin, supra. 


| B84) ESTATE: OF -MER- DAH-KE (HERBERT HOMOVICH). BRR 


. , December 13, 1949 = 


“The chiet contention of, the appellant, who ¥ was, “married to the. tee + 
tor. on April. 10, 1948, -is that her. marriage to him. had the effect’ of 


revoking the will previously. executed by him. ‘This contention, which. a 
is based on. a law of the. State. of. Oklahoma, where the testator and a 


a the appellant were domiciled, is wholly untenable. 


The will, insofar. as. it. purports to. dispose of ee whieh: ie 
| restricted against. alienation. or. which i is. held in trust by the United ~ 
es States, was executed ‘under. the. authority. of. section. 2 of the act of . 
June 25, 1910 (36. Stat. 855, , 856), as amended (87: Stat. 678; 25 U. SeCas ore 
1946 ed., sec, 873). This. section conférs, upon Indians such as. Mer-. oe 


dah-ke the. right. to. dispose of their restricted or trust property by . 


- will i m accordance with regulations. pr escribed. ue the Secretary. of - a foe 
a I iaterion, and. subject: to ie approval. = 


~The notion that: the right: conferred. upon an an * Endilin ic section 2 


- to ‘dispose of. restricted. or trust property by. will may be defeated or 
: impaired by. resort to the law of the State in which he was domiciled i nee 
is completely. dispelled. by the decision of the Supreme Court. im 3 
 - Blanset v. Cardin, 256 U. S. 319 | (1921). In that. case, it. was held 
that a will made by an Indian woman in Oklahoma and approved. BY. oe 
the Secretary of the Interior, devising” her restricted lands to others 


_ < than her husband, was not. invalidated. by a-provision of the Oklahoma. “— 
‘Code, which aeclaved that. a married. woman could: not bequeath 1 more |. 


than two-thirds of her Property are from. her husband. ree Court es 8s 


“The. Sutrotary: of ‘the ‘Tnterior nae regulittions whieh were: , proper to “the: Roar 
_, . exercise of: the: ‘power conferred, upon him. ie c and, it would. seam. that bie Peed 
' no comment is necessary to show that, Bike he provision of the Cre ome er 
| Code} is excluded. ‘from pertinence. or operation, ate Sn, ‘ 
oe ee ‘In x “word, the act of Congress i is ‘complete i in ‘its control and ad- 


‘ministration of the allotment and of all that is connected witb. or ‘made néces- 
sary. by it, ‘and is’ antagonistic to any right: or ‘interest’ in icon husband of an 
. Indian woman in her. allotment: under. the Oklahoma: Geode. - ree ca Saree 


~ See, also, Hanson. Hoffman et al., 13 F. (2d) 780, 789 to. G.A! 10th, 


1940). Of. Sperry Oil Co. v. Chisholm, 264 U. S. 488 3: (1924) ; Bunch Ps 


| ¥. Cole et al., 263 U. 8, 250 (1923). 
‘The power to’ legislate with respect: ta: festricted or. trust Tndian te 


| ere is vested in the’ United ‘States to the exclusion of the several . ie : ‘ | 
States, which cannot. invade this field in the absence of enabling: Tepe 202 
islation by the. Congress. ‘See United States. v. elena 118 aU. 2 oe ea 


Pian aot 


 1See Ola: Stat. Anno, title gt; ‘pee, 10, which provides; in part, ‘that, “TE, after. eases 4 a 


- a will, the testator marries, and, the wife survives the testator, the will is revoked, unless. oo 
es “provisian has. A page made: for ee. by aainink contract, or antes: she is provided | ‘for in 3 
+ the will! af: aoe : caer ee 5 
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In view of the lack of power in ae State of Oklahoma to eal: 


a respecting the field under ‘consideration here, it is also - necessary to 


_ reject the further contention of ‘the appellant: to the ‘effect ‘that, “as 
the. regulations prescribed by the Secretary of the Interior under sec- 
tion 2 of the 1910 act make no provision with respect to the manner — 


- in which a will once made may be revoked, the Secretary must be 


‘deemed to have adopted the law of the State of Oklahoma. as the gov- 


oe  erning law on ‘this point. A similar situation confronted the Court Se 


in Sperry Out Co. v. Chisholm, supra. There, an act of Congress pro- ae 


* vided for the leasing of restricted Indian lands with the “approval = 


of the Secretary of the Interior and under rules and regulations pre- 
, scribed. by him. An Indian allottee had made a lease on his restricted... 
_ Jandy, which constituted the family homestead under Oklahoma law, 


a without obtaining the signature of his wife to the lease, as required 
- by the Oklahoma family homestead law. ‘The regulations of the Sec- 
a” retary contained no provision relating to the: manner in which leases 


oe : should be executed on such homesteads. It was contended that. the 


oe lease was invalid under the Oklahoma , ne homestead law. Re ~ 
jecting, the en the Court said: oe 


7 to make an oll and gas lease upon his restricked “homestead” allotment, with the Beas 
. approval of the Secretary of the Interior, cannot be limited or’ contravened by 


the : provision of the Oklahoma: law attaching to the execution of a lease’ upon the 
family homestead the condition ‘that: it must also be executed by: his wife.. ‘This 


a added requirement is inconsistent with the authority given the allottee by: the act: 


of Congress. to make such lease when approved by the Secretary of the Interior, 


| — _and,‘if the’ wife does: not consent to the lease; would entirely defeat the purpose ~ 
|» -of Congress. As applied to an oil and gas.lease made by ‘such an allottee. upon 
his ‘restricted “homestead”, the provision.of the:Oklahomia’ law: is. ‘hence invalid . 


| because of its repugnancy to the paramount act of Congress.’ aes ERP. 494.7 - 


‘OF course, the right, conferred on an Indian by the: Congress to dis- > 


pose of his restricted or trust property by will necessarily carries with — 


ak it, by implication, the right to revoke such a will at any time during - 


- his lifetime. However, this right is one to be exercised by the Indian, 


- and not by. the legislature of the State of Oklahoma. A revocation 


: can only flow from an.act-of the Indian which clearly evidences als 


| intention to cancel or supersede the will. The mere fact of a subse- 


quent marriage is not such an act as necessarily shows an-intention © 
upon the part of an Indian to revoke a will made under section 2 of the © 


Toe a 1910. act and the regulations of the Secretary of the Interior, 9. 
7 Therefore, pursuant to the authority delegated to the. Solicitor by : 


* the. Secretary of the Interior (sec. 25, Order No. 2509; 14 F: R. 307), 


a othe’ orders of: the Examiner: of Inheritance} approving the will-of-the..- oe 


testator and | denying ‘the appellants penton fora : rehearing, aire. : 
‘affirmed. : 


Masry G. Win, ne 4 
| Solicitor. 


“BARLE = MILLER 


at ARIE ee Deviled Deoember 30, , 1948. 


ye, a A-25584 


oe . Avalsion—Aaministrative Action, 


‘Where the | medial ine’ of a ‘nonnavigable’ stream ‘constitutes the boundary a 


Fae between Indian land and. public Jand, and the river channel shifts during a 


" gudden, heavy flood toa new location, the change does not. affect the poundary - | 


_ . Jine; and the land lying between: the old medial line of the river and the new. 


hs - medial: line > continues to. be e public, land. or. Indian land, as it was before the Pare 


3 . ‘change. - | 
A \dng-continued. course of action by ‘an administrative. agency, , reflecting an 


interpretation of the. law: respecting a ‘Inatter: within its: jurisdiction,. should | « an 


“not be aouarted from: x by’ the ‘agency ‘unless: such: course: ‘of action is abviously 
_ erroneous, ae ee ar cern ae ere Hee ih Soe a 


APPEALS FROM THE. BUREAU OF LAND MANAGEMENT 


- “On Feliniacy 19, 1948, the Director of the Bureau’ of Land Matiags 
| = ane rejected. two: ‘applications. filed by Earle T; Miller for oil.and gas 


leases on land in Oklahoma, because the two tracts of land applied: tor os oo 
weré'situited south of the medial line of the Canadian. River and were . 
therefore believed: by. the: Director. to. bé-included. within: the. country 


ea ‘set:aside for the. Choctaw. and. Chickasaw. Indians. by. the treaty: of 


| on June: 22. 1855. qu Stat. 611). Under; the. terms of. the. treaty,.the | _ 
~ medial line of the Canadian River was fixed as s the. north ‘boundary oe -_ 
the Indians’ land. - ee a 


.  ) Mr, Miller ee a  peecnidetation of the dbcision. « He Siete : 
. that thée-two-tracts lay-north of the medial line of the Canadian; River, . 


as Surveyed in-1873,.and that.they were owned, bythe United States at. 


that time; that the river changed-its course by: avulsion in 1904, shift- i. 


ing its medial: line: north. of the two tracts, so ‘that the tracts-now lie ‘. 


_ south of the present medial line of the river; and that, as the change in - nee Fa 


eras ~ the river’s course was caused. by avulsion, the boundary: line of the 


: ‘Indians’ land did not change, and the tracts remained in the ownership |. ad ‘ 


_ of the United States. On April 14; 1948, the Assistant Director ofthe 


_ Bureau of Land Management. held. that the evidence submitted by Mr. : 
‘Miller in support of his contentions was insufficient to. show. that. the a 
~ channel of the Canadian River had been altered by avulsion. — et oe 
_ Mr. Miller again requested. a reconsideration of. the. decision and. ee 
. submitted further evidence in support. of his contentions. . ‘However, =~ 


ee the Acting Chief, Branch of Minerals, Division of: “Adjudication, ae 


- Bureauof Land ‘Management; held on September. 29, 1948, that the — ag 


__ evidence: failed. to: shows: a. chang ge ini. ‘the: TIVES | ‘COUrse : by: avulsion: 6: 
_rather.than-by. rapid. erogion and accretion: » Mr. Miller has appealed eres 


eg 


vee from this decision to ithe head of, f the Department... 
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7 “One of es tracts applied toe by Mr: ‘Miller - 18° Aecctibed : as s “all. at 
accretion and riparian rights” to lots 3 and 4, sec. 38, TT) 9N, Bi 8. 
W., I. M., Oklahoma. The other ‘tract: nee wed in. ‘this proceeding ao 


adjoic the first tr act and is described as “all accretion and Teen 
rights” to lot 9, sec. 4,'T, 8. N., RB. 3 W., TL. M.. 3 


Prior to 1904, lots 8, 4, and 9, were public id Fearn adj acent: o. 


to the north bank of the Canadian River, a nonnavigable stream, the 
- north bank of the river. constituting. one of the boundary lines of © 
each lot. Since 1904, the river has changed its course: and, as a result, 


~~ lots 3, 4, and 9, are now situated south of the present medial line a 


ar “The poe omental by ine suipellant c consists: primarily: of aff _ 


the river. The two tracts applied for by Mr. Miller consist of the 
~ land.adj oining lots 3, 4, and 9, and lying. between. the medial line and 


the north bank of che Tiver,. as. they. existed prior’ to 1904. : These hime 


_.. tracts-are, of course,. south : of the. present. medial line of the river, 
4 Hence, the tracts involved i in this proceeding : are in the same category 4 - : 
as lots 3, 4; and 9, insofar as the shift of the medial line of the river 
“is concerted, “AIL were transformed: from public lands into: Indian ee . 


lands ye that shift, or ale continued to. ire oes ee ter te : 7 : . 


. ace by five long-time residents of the area; stating that the Cana- 


- dian River:shifted ‘its channel: during a sudden, heavy flood i in 1904. ee = 
oe Bhe: appellant has also submitted a. contemporary newspaper. account aa Pe 
ea, of the flood, which substantiates: the recitals.i in the affidavits. . There ve ae 


is no persuasive evidence | in the record | to < overcome > the appellant’s oy 


pee data on-this.point. - a ed ee 
In view’ ofthe ‘eviderice | in: ithe #eebna,! Wt ile Be condlided that. a aes 


oe the: change 1 in the river channel was due'to. avulsion: » “Therefore, it. =~ 


Pas worked’ no change i inthe ‘boundary between’ the Government’s land ae ran 
- . and the Indians’ land. Arkansas v. Tennessee, 246 Us S.158, 173° 


| ~. (1918)5 Rea Bake?; 58 LD: JAD. OBO (1942)... VAS a consequence, ‘the | | a 


_ two:tracts of land‘applied ‘for by Mr, Miller did not lose: their Has A 


| 1904 status ds public lands and become: Indian lands. 
-«' Phe? corichision ‘stated above i is consistent: with: the position whith : 
i the Department his taken since'1904 respecting: lots: 8; 4, and 9. “The 
records of the Department show’ that lots 3 and 4 were patented on 
. December20, 1935, under: a homestead entry; with’ a reservation of | 

-. the oil and: gas: deposits. to: the. United States; and’ that: they: were 

also included ‘in an oil'and gas prospecting permit issued in: 1984 and 


in‘an: ‘oil and-gas. lease: ‘issued: ini 1939. Lot 9 was included’ ‘in a: stock- 


raising homestead entry allowed in 1932,:in ‘oil and: gas permits issued 


in 1928" and 1935, and “in an‘ oil and: gas lease issued in ‘1943. “Thus, ae 


oe ever a long’ period: of! time, thesé lots have been consistently: ‘regarded : a 
oo s public lands rather: than ‘as ‘Indian’ votes cette ine eee In a eee 


| — OMi.C: STEELE ET “ALS D: RUBY. RECTOR. KIRBY 889 - 


: March 6, 1956 - 


course of the: Canadian 1 River which placed them south of the medial 7 ; io: 


| line of. the. river. 


As previously. eed the ao saad ao: in tots is 4, ag = 


i 9, would have. been. affected by the shift of the medial Tine. of the as 


tad Canadian River to the same extent, if any, as the Government’s rights 
—in the tracts applied for by. Mr. Miller, ‘Hence, the actions of the © ee 
Department i in treating lots 3, 4, and: 9, as public lands after 1904 are ee 
| | significant. A long-continued course. of action by an administrative: ee 
agency, reflecting an interpretation of the law respecting al matter ~~ a 


= within its jurisdiction, 3 is. ee ines weight by. the courts, and it | 7 a 


o : : position i ig obviously erroneous. nanny 
i _ Therefore, pursuant: to the. duithority- delegated ta ike Solicitor a ae. 
the. Secretary of the Interior (sec. 23, Order No. 2509; 14 F. BR. 307 ee eae 


the decisions rejecting Mr. Miller’s ‘applications are. reversed and the 


ease is remanded to the Bureau of Land Management for further con- = Es 


ES sideration of the applications. ee 
o -_ es "Masrar G. Bihan 


4 oligitor. 


Bont ml © ‘STEELE ET AL. v. RUBY RECTOR : KIRBY 
eine ee | Decided March 6, 1980 


| : _ Private Frohange-Brasing License or Permit Hearing, a 


. A proposed private. exchange. which meets. all the requirements prescribed by 


“law for such. exchanges’ Inay be approved: even hough: the’ selected, land oad _ 


. : = subjéct: to: an: existing. grazing, license, or: permit... $2, Ae ae PRO Ea anda WG. Se 
- “A grazing license or permit issued. under. the. Taylor Gidzing’ Act. is" — ho 
contract with the United States. or a profit a prendre, and it does not confer. 


upon the licensee or permittee. any vested right to the continued use of the ee 


. land covered by the license or’ permit... Tt: is merely: a. privilege that may be. 5 
a revoked by the Department for the purpose, inter alia, of consummating a : 
. private exchange. affecting the land covered by. the license or permit. . 


.. It is not necessary that. a hearing for the. reception of evidence be. held on- oy a 


protest by a grazing licensee. or perinittes: against. the consummation of a 
private exchange affecting the land covered by the license or permit. 
. "District advisory hoards and local associations of stockmen have ‘no powers 
e % or. duties: under the Taylor Grazing Act. with. vPeabect, to the: alienation of z 
7 ; “ public lands situated within. grazing districts. a ‘A : 


_ APPEAL FROM THE BUREAU oF ‘LAND. MANAGEMENT. 
A ioint | out by ] M. fon Steele, C. E. Steele, and Evereti Rector, of | 


- Raney, Golorado;: anda. similar. appeal by’ Joe" ‘and: Edna‘ Standifird, 1 oe Se 


of Vernal, Utah, were filed.on April 8 and April 29, 1949, respectively, 


: from. a | decision a dated March. 4; 1949, ass the Director of the ae < oe 
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| of ‘Land Management. That decision dismissed the protests of the 
five appellants against a private exchange - “application” (Denver. 
058760) filed by. Mrs. Ruby Rector Kirby, of Grand J unetion, Colo- 
rado, under section 8 ‘(b) of the Taylor Grazing Acts) | 
A report based « on a field examination shows that ‘the altered’ lands’ 


. Gonsist of two almost. equal parcels sittiated ‘within. the boundaries of 
ae Colorado Grazing District No. 1; ‘that the two. tracts are ‘separated — 
| and completely surrounded by public lands; that’ the offered lands 

-. contain a total of 1,288.10 acres arid have an estimated appraised 


- value. of $3, 290.95 ; and. that living water suflicient for. stock grazing 
in this area occurs on some of the tracts.? a7 ae 
‘The selectéd lands consist of four parcels of eyed Federal range 


ees which, comprise. part of Colorado Grazing. District No. 1. “They. con- ~ 
-- tain.a total of 836.99. acres. and, -with. their timber, are appraised . at. 


$9,851.61. ‘Parcel A, comprising 596.35. acres, was once part of the. 
| community range | but is now wholly. within Mrs, Kirby’ S- individual 


Sein ns Parcels. B, C, and D. comprise 240. 64 acres and lie wholly. 


within the community allotment, in an area’ “which. consists largely — 
of patented lands. It appears that each of the four parcels is ad- 
- joined on two sides by lands owned by Mrs. Kirby. The parcels are 
partly isolated from other ae lands by pies owned tracts: and 


= by natural barriers.*. 


From these fea it is clear a a is tnanoet aol: \dntaeebe 
the offered lands with the public lands surrounding them, and would 
| consolidate the. selected. dands: with the: pees: Earby: lands which. 


4 ‘Ket of Fae: 28; ‘1984 (48° ‘Stat! 1200); ‘as’ omen Tune 36; 1936 (a0 stat: “19783 443 
U: Sc.; 1946 ed.; see; 315¢° (by). . . 
2-The offered lands are. described | as fotlows : ae Pee Cee ee Eee eee a oe 1s 
7. 3.S..R..98-W., 6th. B. Mo) +. eae ee ee ae 
Bee, 17). NW, Sw, WSEU, SESny, ik Rn Sn ck 
eit, = “see, 18; SEWUNEY, EASE, SW4SEH%. on Oe vain ade 
1 a “pee, 19 NEWNESS ‘ Pyeith ot Se UE a eer 
be set. 31, SWYNEY; NWHSEY, NUNBK BYWH, lets 4 2, 8; a Seias 
ot. 4 8., a 98: W., Oth P.Mi, at ot gta hd al poe) aoe? 
ie ‘see.. 6, SW NW, lots 3, 4, 5. aoe yc Re ae cn cee 
B The selected lands are described | as follows t Sa ag ey. ee be 
3 _Pareek AP. ny eae ee Bak) PEER aCe , “ab dad BTN bah ee eS - SAE 
: : ace te ze 83 Ry 101: Wy 6th P. M apg OES Peri, i Saat 
ate ae: , See, 31,, SSH: aro o ad addi yodiey Gr otlrtdown alge boy © 
| 8, s &, BR. 101 Wey 6th P. M, ioe vee SE eae Fre Ce ee ene 
oe sec, 5, Tot’ gi Pe ee eg ee: orm acer ot ae fa Re eC cet ca a a Sb tagees ce 
OS g8e) 6, lots 8)’ “9: "10; 14, 12 SES ee ee Bete a 
Bee, 7; NYNEX; NENW: Jota’ Fpl Ges See ee 
Parcel B: | e oe | | <7 a 
| TeS: Sy R101 Wec6th My yo = Be MONT TAMER. 
: ; Maes 19, lots 9, 10, 11, ree oe ee te nak SAS 5 
PRO Oh OPE Pies unit ee ee EAL gaia en te 


a8: » p est sit ae : aso: 8 * : a o, a fr ae $s 8 <r rs. : ease 
oT 56, Be 402 W. ‘gth B. M,, ROD ein te NER ee ge eG 
aos yp aS Nec. 24, SWNT. by , a amare aud phe 2 ere ‘gree eee . 2 ee reas: eg: eee 
. ie, yf Parcel D: ee El te a ie ° 2 s brerss.- rs roa te eetysy ° a es : See Riera Me a 


“73-8: “h ‘402 W.. ‘een p. at, pe 


“hi Bead ASE hy ny oe set. 26, ‘NEYNWH. | hbo ag cciwg eet SEU beige Le bere Tat ebei eee he HES PLR tho 


B80] 5 OM: (Cy: STEELE, ET: ‘Me De RUBY. ‘RECTOR -KIRBY he a 


| Mareh 6, , 1950 


: pact, impro ove the publioland patter in, ‘and ‘faéilitate a a ae 
of the grazing district.” ‘In addition, it would give the grazing diss 
‘trict 451.11 acres more than the Government. would give up, and. te 


= ds. estimated that the acquired tracts | would be worth $368. 64 more. ae 


a than. those. swhich_ ‘would be alienated. . It seems, therefore, that. the 


proposed exchange would be in. the public, interest, and would: be | tee 


7 advantageous to the Government: and the applicant alike. 


. Appellants contend, however, ‘that. the exchange would be. contrary : on : 
to the principles stated by. a court in Red Canyon Sheep | CO. Ye. 
Ickes, 98 F. 2d 308 (D. C. Gir., 1938). In that case, the court, held 2 “se : 


that the Secretary of the Tatcriat lacked authority to make a certain’ 


. ‘private. exchange under. legislation: ‘(other than the Taylor Grazing _ an at 


Act) prescribing couditions which the applicant could not fulfill, and — 
that effectuation of the exchange would be an illegal act. The court - 


found that the threatened illegal exchange would interfere with the ~~ 


-pilaintiff’s grazing privileges aud would destroy 7 the plaintiff’s s lawful 
business. Upon the basis of these ‘holdings and findings, the court nS 
joined the Secretary from consummating the exchange. | 
The decision in the Red Canyon Sheep Co. case is not controlling “af 
here. The. Taylor Grazing Act, under which Mrs. Kirby’s exchange 
1s proposed, prescribes 110 ‘eonditions which the applicant has been un- 
able to meet. ‘This exchange clearly comes within the terms of sec- 
tion 8 (b): of.the.act, which grants broad, discretionary authority for 
the. consummation. of private exchanges dy if the value of the’selected — 


land: does ‘not.exceed:the value ofthe: offered. Jand, (2) if the: selected’ 


land is “surveyed, grazing | district land” or unreserved surveyed pub- 
Hic land,” (3) if the selected. land i is situated “in the same State or’ 
within a distance. of not more than. fifty miles within the. adj oining — 
State nearest the base lands,” and rc) if it is determined that “public. 
~ interests will be benefited” by. the exchange. The present ¢ case > meets | 
all. these statutory requirements: Pee 
“Moreover, it may be observed i in passing ‘that the od does, aot 


_ show.-that this exchange } would destroy.or even’ ‘seriously impair. the - 
. appellants” grazing ‘privileges, either collectively or individually.” Ad. 


” mittedly, the exchange would reduce the common Tange by! 240 acres — 


— and; correspondingly, the forage. available thereon, ‘which has, been are 
| estimated to have an‘average annual carrying capacity. of_not. more. * oo 
_ than’8°animal-units:: At present, according: to. their: protest: ‘papers, a 


es the five appellants, have permits for, an aggregate of 483, animal, units; 


~The reduction-of. this ‘number-by 8. units; apportioned among.the: per- _ 


| 7 mittees, " would: [be too. ipslenficdnt ‘to. Spdatiger their: P Respective x 


se operations.‘ ts 


_. See State of Utah, ssn (Ganuaty 40, 460). 
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--The appellants. Ae assert that fee permits give them vested rights i 


“ “ ie the continued use of the particular Jands described in the permits, “> 


and that the exchange would: unlawfully invade these vested: ea 


: There i 1s no merit, in this contention. . 


For many decades before the enactment of ig Taylor Grazing ‘net. hes 


‘ immense areas of the public domain were freely used by stockmen for ~ 
grazing. The Government did not object to this practice, but allowed 


ah and even encouraged it, thus permitting to spring up from long use 


and custom an implied license to utilize the public lands for this pur- | 


fe pose as long: as the Government should not withdraw its tacit consent. 


to such use. However, ‘the Government's failure to. pee to the ; 
; — ae | : 


* ae did not om any veeted nent on the —— ade Tetoeeinai ae the eae 


ae ands], 2 nor did it deprive the United States of the power of f rotalitnd any eed ae 


. license under which the land had heen used for private purposes. lee 


Similarly today, although passage of the Taylor Grazing Aa ‘has 


on made it possible for the implied - license of early tities to become an 


a express license or. permit. granted by the Department. of the Interior | 
- in. writing, the Congress has not converted into a vested: right the 


co express privilege which it has authorized i in the ‘Taylor Grazing Act, | 


‘Nor has it deprived this Department of the power to modify or termi- 
~ nate the statutory license or permit for reasons which are unrelated 
- to any acts or omissions on the part of the permittee, but ¢ concern the a 

: Government’ s over-all land policies and laws. a 
i. ‘lt i is well established 3 in ‘departmental ietisots that * a . Tivensee or. 
: permittee: under the Taylor Grazing Act does not have any right: as 
a matter of law to demand that-his license. or: ‘permit shall give. him | 

“. prazing ‘privileges i in any particular. part of a grazing district. Deter- - 

_Inination of what the permitted area shall be is entrusted entirely to 
the discretion of the Department. ‘Ina spirit of cooperation, an 

-- allotment to a licensee ‘or permittee of lands previously grazed by him 

is generally made when it is consistent with proper range practices, but 

_ Itisno acknowledgment of: a, pen. in him to thet use of those perdouler 

‘lands!’ | | 
~ However inuich the. siithnity a eraze Fivestook. on United States 


| : fatids, expressed in a grazing license or permit, may be thought to : 
correspond in form to a contract with the United States’ or to re- 


; . semble. the common Jaw profit a prendre ‘apportenant, several. or 


as F Oshorne ¥. United ‘States. 145 F: 2a 892, R94. (oth Cir., 1944}. . See. also. Buford ve 


+ brute, 133.U. S$. 320, 826. (1890) ; Light v. United. States, 220 U, 8. 523, 685 (1911); 


United States v. Grimaud, 220: U, §, 506 (1911) ; 7 Stewart. et. al v. Eastern: Oregon. Land. | 


00.57 I. D:95,.100:(1940).;-Witlisd: Lloydiond: Oscarid onessB8 1: D. 779; 786, 787 (1944ye 


-_ 6 National Lépeataok | Co. ond ‘Zack Coz, John Day ond others, Intervenera, A-21222, 
Las Cruces 061611, ‘051705, 051708, 052395, 052998, July’ 1,1038: Hing Brothers, Inc. ef. 


al, A-21159, ‘August 9, 1938; leunies 4 ‘al, Ve" Eastern Oregon Lond Go., ‘BT. Be “Ds 95, = 5 


100 (1940). 
— See Osborne v, United sis 146 BF, 2a 882, B95. (9th. Cir.,. 1944),, 
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. : ‘eoiamon, with ‘tis freedom ‘from. ihtérterdiiee: by ths grantor, ‘the ee 
Ey Taylor Grazing Act grazing permit or. ‘license is No creature: of the: 


ee fommon. law but a Statutory, privilege. It; is s subject, to the several _ | . 


| tinguish | it from profits. a prendre, rights of contract, and other classes : = 


oe . of rights. : z 


» Among these Batntory ijmitations | is the provision ‘that; ‘glehugt 7 
grazing privileges which. have been recognized and acknowledged 


shall. be adequately safeguarded so far as ey) be consistent, with the ee : 


7 | aes ceed and provisions of the act— 


= ts Es the creation of a ‘grazing: district or the i issuance of a “permit. pur ae 


| | -suiant to- the provisions of this, Act shall. not create any right, title, interest, “or =~ 
| estate in or. tO. the lands.” ae: | : ! 


ia Furthermore, the statute S ndicates that the maintenance: ae grazing ; _ | 
districts on the public domain and the allotment. of privileges ; therein 


| 2 : “are interim only, “pending : final disposal” of the public Jands.” The: a 2 
oe classification: and. disposal. of land. which.is subject to a license or 
"permit. may. occur at any time, the only. condition being’ that reason- . | 


~ able notice of such action must be given to the licensee or permittee3 


= One: of the: authorized means of: ‘disposal is, of course, the: exchange . . 


oy to ote grazing- -district land for ‘privately. owned land under the poruos | e - 
ee of the Taylor Grazing Act that i 1s involved here. fe oe 
ete _ Thus, the statute itself puts every grazing permittee or liveness : 


-- on notice from the outset: that the privilege of using the land covered ae 


by his permit or license : may at any time be reduced or. canceled under’ Se 
~~ the statutory - provisions . previously _ mentioned. -In- addition, ‘the >... 
| Federal. Range. Code, and. the: permit or license form carry the same ae 
— warning: that a “permit. or Jicense i As. subject. to termination in whole 
or in.part.. ‘It is: particularly pertinent, here that the Federal Range se 
Code specifically provides. that a license or permit is subject. ce 
proportionate. redaction’ i, the Federal: range | covered. “BY; it As die Sa 
 Buinished: “due to, Fe - selection.” ? Poe : oe os 
The. permit « or. license form, In paragraph 2, gives oe. het the: aie ey 
= permit. or license will cease to be effective as. to any of the lands which 


: eee describes “immediately. upon. the termination of administration of. Ps - 
. said Jands. by the Bureau of ‘Land Matiagement.” > This provision 4 
“ contemplates, of. course, the. possibility of the ‘alienation of: grazing- % 


"district: lands under the provisions | of the Taylor Grazing. Act, oe 7 a 


a including alienation. ‘byt means of. a Private exchange. 


‘8 Tiffany, “phe Law of Real’ “Pioperty" Ga of. Ve vot. ‘3. ‘ch ‘16, ‘ees. 839-847, 
943-0. 8. C., 1946 ed., sec, B1bb: 2.0 fe ; Pee se Et eee 
3048. U, S. C., 1946 ed., sec. 315. 
1 480.8. ¢., 1946 ed., sec. B15f. - Sioa AE ett eae ele 

= US CMR.1G1O (c) (rte, ge 
oe Form No. 41096, December 947. ee ee 
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a A ‘The. appellants? objections: with respect to the absetice of a formal. 2 
Bi se hearing for the reception, of evidence in this proceeding : are not. well 


_ taken. Even though all the selected Jands involved in an application : a 
fora private exchange are within a grazing district, the consideration 


hs . and disposition. of the matter are not governed by the sections of the 44 — 
Taylor Grazing Act and the Federal Range Code 15 which provide Ae 


ue for the holding of formal hearings in.certain types of cases: arising _ 
| under. the act. Those. | provisions relate only: to. matters that-arise in! 


| ; the. administration of ; grazing districts. They are. not applicable to ea 
. the exercise of the Secretary’s power respecting exchanges, —. 


“ee ~ The consideration and disposition of proposed private ‘eichangea _ 
“are. governed by ‘subsections (b) and-(d) of section 8 of the Taylor) 
- Grazing Act * and by the regulations especially promtlgated toim.. . | 
_ plement these statutory provisions. 7. The pertinent provisions of the _ 


_ statute and the regulations entrust to the discretion of the Secretary of. ee 


| “the. Interior (or his designee) the determination of the question : m 
whether | a ‘proposed exchange will. benefit public interests and whether > — 


it otherwise meets the statutory requirements prescribed by the’ Con: i | 
gress, and no hearing i is required as-a prerequisite’ to the making of a... 
decision. ‘Such a case is outside the scope of the section of the Admin- 7 


oe ‘istrative Procedure Act® which’ governs the holding: of formal hear- 


ings by’ Government agencies: in the administrative adjudication of 


controversies. Nevertheless, it is ‘the customary practice in this De- 
| ~ partment, when an appeal in an exchange. case is taken to'the head of © ; 
| the Department from a decision rendered i in the Bureau of Land Man- 
a agement, to grant to any interested person, upon ‘request, ‘an. oppor: a 
tunity to make’ an oral argument: on the i issues that are involved i in the 
‘case? “No request. for an opportunity: to make an argument was ; sub- | 


- mitted by the appellants in the present case, 
- Moreover, despite the. appellants’ assertion to the ooiteary a pro- ; 
‘posed exchange ’ is not a subject for official. consideration by: either-a: 


inet, ‘district advisory board or a local association of stockmen, ~The func- — 


3 = tions. of these bodies under the’ Taylor Grazing Act 2° ‘and: the. sup> 7 oe 
See “plementary regulations 1 relate only to the administration ofa grazing on 


| district. ‘The board and the association have no powers or ‘duties with = 
respect to the’ alienation, by: exchange, or otherwise, of Public Jands er ig 
es es _ situated within a district. : : ‘ | 
_None of the contentions made by the appellants warrants a reversal thes ? 


443 Uv. Ss. C., 1946 ate sec, 315h, 


te aa CFR 161.9, 


34g ORR 146. 1146.9... 
38 5 US4.C,1946'ed., see. . 1004.. 
"4. 19 See 48 CFR: 221. 80. 


2 See 43 U.S. C., 1946 ed., sees. 815h, ‘3150-1, 


"34 See 43 CFR 161. 12, 161.13. 


ce = eee " CHARLES’ a= “HUNTER oye de ee, 895 co 


| . tte eat Mar ch 8; 1950 . ee a 
7 E of ihe. ean previously rendered by the Director of the Bureau of. 
| Land Management... = sales | : | 3 


... Therefore, in pursuance of the sahonty delegnted to ihe Solicitor F 
| byt the Secretary of the Interior (sec. 28, Order No. 2509 ; 14F.R. 307), | 


the decision of the Director. of the Buréan of Land Management dis- -_ 


missing the pr otest. and directing action to effectuate the exchange is 
: anne, - 7 | 
| Hier G. War, < 
| Mises, teas ae oe Solicitor. 
eS eae, oes CHARLES H, HUNTER 
| ‘aconto7 | | Decided March 8,.1950 

: : Public Sales—Isolated ‘Tracts—Preference Rights. . sal ee See 


oA preference-right: claim for. an. isolated. tract. offered at: ‘publi¢: sale: way. he 


- asserted: by a: person. who. acquires the ownership. of: contiguous land after: eae <a 
the date of the safe but duri ring, the Ba tod. of time. allowed for. the assertion Ob eo 


" préferenice- right. claims. : : a 
aye preference-right'- ‘clainiauit” for’ an ‘igolatéa’ ‘tract’ ‘ig ‘hot: ‘necessarily’ “feqiihiea 
eee} to. submit, prior. to: the expiration: of the. period. allowed for the. assertion: Of: 


| preference rights, : proof that he is the owner: of contiguous... land:: ‘Such | = > ian 
s+ proof may: be. considered. if, submitted. within’. ‘reasonable, time. after’ the Tb Oy Ee 
- Bureau of Land Management. calls upon. ‘the. claimant, for, such. proof or = ee hay 


. - ) informs him of a oeeny in this Dota am 


CERT at : wads aves: ors gnc ee Hh : 


"APPEAL FROM, THE BUREAU oF LAND. MANAGEMENT. 


cow oPuriant to the application of Estes Teague, the public ar of an : 7 
‘isolated 40- acre tract (SW148 Elj:sec: 2; T. 15 N:,R: 9 Wi) 5th P.M.) 
was ordered 4 in’ accordance with section 2455: of the Revised Statutes, Be i es 


ov eee 


"as amended (43 U. S. C., 1946 ed., Supp. II, sec. 1171): “On'the day 


fh Ok the sale, August 8; 1948, ‘the only | bid: received was a v bid ¢ of $200. _ 
ae from: Mr: Teague.’ 


i Within the 30- ‘aay perio’ nilowed Broith the date at the sale for éhe 
:¢ assertion of. preference rights by the.owners of contiguous’ lands, a- 
. pid’of $200 was received from Charles H: Hunter in the form of a let- 
ter from: his attorneys, who stated that Mr. Hunter. wee “the owner 
‘of the adjacent lands on two. sides of said forty acres * * OT Is 
‘letter was ‘received on. September 2, 1088, the 30th day following the 
date of the sale.” * 
On September 3, 1948, the dist: doy’ after the date of the salle: a. bid 
of $225 was received fiom: TT. B. Tate, who enclosed a deed and other 


oe papers establishing his ownership it in foe’ of land adjoining the: 40-2 acre “eae 


: tract on ‘the’ éast and north, 


— * OnJd anuary 8, 1949, the ‘doting ‘peidtorinl Admiiiistiator; Begin’ VL vt, a : 
ak ae Bureau of Land Management, denied Mr. Hunter’ s claim of preference 
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and declared Mr, Tate to, ie fire purchager,’ (Me. Teabuie- iad not So | 


oe “claimed to be an owner of contiguous land:) Mr. Hunter’s claim . 


a was denied on the ground that he had failed to. furnish proof. of the — 
- ownership of adj: acent land, since the letter from his attorneys did not. 
contain a eee of the land on n which Libe Hunter’ S claim of pee 


os a erence was “based. 


oe Gn: February 1, 1949, Mr. Hitter s Pal trom the “decision of. Ss 
ee J anuary 8, 1949, to the Director of the Bureau of Land Management. 


= _ was” peceived.: “He submitted with this appeal an abstract of title — > 
A xe showing his ownership oe land adjoining. the isolated tract on the eo 


Hse — south and west, oe 
“On. March 25, 1949, the Diréctor of the Buseay af reel Management 8, * Be 


Ba affirmed the Regional Administrator’ 's decision. The Director found 


: that, on the date of the sale, the adje olning Jand. on which Mr. ‘Hunter . . 3 : | 
. based his claim of preference was not owned by Mr. Hunter alone but te 


2 by Mr. Hunter.and H: Bennett; and that Mr. Hunter did not acquire a 


full title to the adjoining land. until August 24, 1948. The Director : | ou 
held that a preference- right claimant under. section. 9455 of the Revised 


Statutes, as amended, must be the sole. owner of adjoining land on 


“the date of. the sale; and, accordingly, t that. Mr. ‘Hunter fouls: d not oe 
ee validly: assert such'a Bight.” . be 
_....~ Mr. Hunter has appealed’ from the decision of + March ¢ 25, 1949, to ee 
ae “s : the head of the Department. — oe ee 
Section’ 2455 of the Revised Sie as | ee ‘Beovides fon tha. ae 
mes sale at public auction of isolated tracts of the ‘pablie domain, m and then a ae 


2 ues 


oS ae 8 “That for a period o of rot less than thirty sia after the: highest: see ee 
ee thas been received, any. owner. or. owners. of contiguous land. shall have. a. ee, aie — 


me erence right. to. buy. the offered, lands at such highest. bid price es oe a 


There. is no express: requirement. in this. statutory provision a a i 7 


7 : -preference-right claimant must be the owner of.contiguous:land on. the — be aah 


date of the sale... On the contrary, the language of the quoted portion 7 


, . of the. section. appears. to. apply to. anyone | -who.is the owner of:con- . i 
ee, « - tiguous land at. the time when the claim of a: preference right 3 isds- °° 
- <-serted, including « a. Ren who. iequired. such ownership: after the ae oa 


Pee es. : of the sale... a. 
. -There.is ee in the legisletive’ fog of ‘section, 2455 whicli si 2 
casts any light upon the intent of the Congress in enacting the pro-. 


_ vision under consideration here... However, the basic. policy. of: the 
. section. is to. favor the owners of, contiguous lands over other. persons, oe: 


and it is not. apparent why. it should. -be. important. to. this policy. that 7 


| the ownership of contiguous Jand must exist. as: of the date.of sale, - 
~~ rather. than.as of. the time when. the. claim, of a preference. right. is eae 


| asserted. Accordingly A believe that, the Jangnage.n used i in. . the, PEON: = 2 7 


to 


| cata me Tae, - CHARLES: H. HUNTER eo Eee BOTS... 


i arch 8, 1950 


sion should be taken at os value and aod ie erie as s making” ° _ 
the ownership of. contiguous. land at: the time of the assertion of. a : 
«preference-right claim: the: proper ‘test. for determining the standing 3 


of the claimant. Any claimant must, of course, act during the period = 


; allowed for the assertion of preference rights. 


The applicable regulations of the Department: which ‘daypleraent 


| ae 2455, of the Revised Statutes, as. amended, are. not ‘ineonsistent, 7 
= with the view expressed. aboves. _ | 


As Mr. Hunter acquired full title to. contiguons land on August 4, | 


| am assert: a pretenses right, lage as ihe. owner. of one gooUE ad oan 
He was the only person in the preferred category who. acted within the — 


30- day: ‘period allowed for the assertion of. preference rights. “Mr, 


Tate’ s claim was submitted on the day after the 30-day. period. ended. = 


However, the conclusion stated above does not necessarily dispose of | 


a the case. ‘Consideration must, also be given to the problem of whether . eee 

the action that was taken on behalf of the appellant within the 80-day 
_ period. met the requirements, prescribed, by. the pertinent regulations — ae 

7 respecting the. essential action to be taken during that. period by a 
——- preference- right. claimant. In this connection, the regulations BOR . 
oe erning. public s sales provide, i in part, as follows: A. eee 
(Cb): ‘Preference right of ‘purchases declaration of. purchaser: ‘The owners. of. | 
7 contiguous lands have.a preference right, for a period. of. 30. days: after the highest 


“ bid: ‘has-been. received, to purchase the land offered for sale at the highest bid- i 
--price-or at: three’ times the. appraised price ME three times: such appraised price is” 


pees ‘than the highest. bid: price. tag te Cn 


()A preference right 0. purchase must be supported by. proot of the claimant's 7 : = oo | 
- ownership of the whole title. to the contiguous: lands. *. * * Bac oe Sees eke 


With respect to proof of the ownership of contieiois land, the ony. | 


im submission made on behalf of Mr. Hunter: within the: 30- “day- period aa 

— ‘allowed for the assertion of preference. rights was'in the form ofa — 

aes letter from. his. attorneys. : ‘This: letter stated, among other things: 

‘ x “We, as his attorneys, cer tify that he is the owner. of the adjacent lands ' ‘on ke PP 
< sides of said. forty acres, as shown by. Abstract: of Title which we have examined, | 


| : 3 but which: is now ‘inthe possession of the: abstracter at: Melbourne, Arkansas, 
~-for.the purpose of: f being brought to date.” | | 


Please © advise us what. prac of title i in: addition t to our. rcertifeate: 


: is necéssary y for the purchase “of this land. 


Tt apparently. was the view of the ‘Acne oo “ Sanlinteiabee | 


that: the regulation quoted. above required thatthe proof of. ownership — a 


of contiguous land be submitted by a. preference: right claimant within. — 


- the, 80- day. period allowed for ae assertion of preference rights, and, 


nae ea 


ae : See 43 CFR, 1947 Supp. ‘s “950. W (by? peiscasd August 21, 1948 (18 Fr R, 5182), without - i 
any change insofar’ as the point: involved‘ ‘here ‘is’ ‘eoncerned: ce : ‘ 
= 2 $3; .CER, 1947 ap 250: AL (b) - Gy5 ‘reissued, August 27, ‘1948 as a R, 182). 
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: accordingly, that. Mr. “Hater: S velatin of right aust Pande or fall, as 
to this point, on ‘the certificate contained in the letter which‘ wis re- 


ceived frora his attorneys on September 2, 1948. The Acting’ Re: 


gional Administrator held: that’ the certificate from Mr. “Hunter’s 
attorneys -did not constitute adequate proof of the: claimant’s owner: 
ship of contiguous - land, ‘because the’ certificate did . not coutain a 
description. of such contiguous land: ©" 

Assuming for the purpose of discussion that the 5 eattiflenti of Mr: 
Hunter’s attorneys did not fully meet the requirement that a claim of 
preference right must: be supported by proof of the claimant’s owner- — 
ship of contiguous land, the question arises whether Mr. Hunter's - 
privilege of submitting Sen proof terminated at the end of the 30- -day 
period allowed for ‘the. assértion of preference rights, or whether the* 
proof subsequently submitted 1 in the form of an abstract. of ae cin 
_ properly be considered. © | | a 


‘Tt will be noted that hie governing i rofpilation does not state spe- _ a 


| a cifically when the proof: of the ownership | of contiguous land j is ‘to be 


submitted by a preference-right claimant. As the requirement re: 
- specting the subiniesion: of such proof is found in a subparagraph of | 


the paragraph which mentions “a period of 30: days after the highest. 
_ bid has'been received,” it might be argued that.the provision prescrib- _ 


. ing a 80-day period is carried forward by implication into‘ the ‘sub: — 


Ee ‘paragraph: and, hence, is'a time limitation on the submission of proof .* 


of the ownership of contiguous ‘land, ‘as well as a Tmitation’< on 1 the Be 
assertion of claims of preference rights. 2 | 7 ee 
However, members. of the’ public. el be ‘clearly. satonned! re | 


| "regulations regarding any time limitations to which they are ‘sub-— 


ject. It.is doubtful whether the average person, on reading the regu--_ 

_ lation‘involved here, would come to the conclusion that it requires the 
proof of the ownership. of contiguous: Jand to be: submitted. within | 
_ “a period of 30 days after the highest bid has been. received.” On 
_. the contrary, it-seems probable. that the average reader would regard | 
the numbered ‘subparagr aph which contains the clause respecting the. 


_ submission of proof of the ownership of contiguous: land as being com- 


plete in itself, and would-not expect it to be subject.to a time limitation - 
_ found in another portion of the regulation. . For that reason,.I:be- 
lieve that it would be unfair to extend the 30- -day limitation, ‘by con- | 


a struction, to the clause relating to the submission of proof of the. 


ownership of contiguous land. It is my conclusion, therefore, that 


2 nae preference- right claimant is not necessarily © required to. submit, 
within the 30-day period allowed for the assertion of preference rights, 


= proof of the ownership of contiguous: land, but that such proof may be : 7 
considered if submitted, within a reasonable time after the Bureau 
of Land Management calls upon a ‘preference-right claimant for it 


or advises the claimant of a deficiency in this respect. See Frank E. 7 i 


395] ae oH | CLAIM. OF. SPRINGER TRANSFER. co. ae 308 a 
otha er, ke March 10, 1950 . ee IS - 
| Scovil, Cart J. Niebuhr, 24089. Oley 10, ‘1945) Pollef y. Tversom, Lo 


Pe bas 


| ~ Applying the principle. stated 1 in ‘the preceding paeierah to 5 the’ os 
| facts i in the present: case, it is my view that the abstract of title sub- eee 
“mitted by. the appellant after the expiration | of, the 30- day period 
allowed for the assertion of pr eference rights may properly be-con- 
3 sidered: i in, determining that the appellant i is the owner of the whole. eo: 


title to the conti, guous ‘land ¢ on which his claim of preference i is based. 
For the reasons indicated above, it. appears that Mr. Hunter, as the oe 
only owner of contiguous land to make ‘application. within the pre- - 
scribed. period, should be permitted to purchase the’ ‘isolated tract : 
involved i in this proceeding. ee - 
Therefore, pursuant’ to the authority olerea to thé Solicitor by 


: the Secretary of the Interior (sec. 23, Order No. 2509; 14 F. R. 300), aa 
_ the Director’s decision of March 25, 1949, is reversed, oe the case is 
remanded to the. Bureau of Land. Management ad farther action in. is 


- accordance with this decision. eae , 
| oa, a “Masrmw G: Wa, core 
| S olicitor. . 7 


“CLAIM OF SPRINGER TRANSFER. COMPANY. 


; 2 Tort iat Negligeisé—Foresecabiltty of Consequences. : te ae as as 


; In a situation where liability must be grounded on negligence, a per gon i is table a : See os 
only for those consequences which he, as an ordinarily: pendent Berson; ou i 30% 


“reasonably have foreseen ‘as a probable result of his conduct. 


The same act of careless conduct: may ‘eonstitute. negligence ean one person iE ree 
or article, of property. and not constitute negligence. toward another, Person ee ae 


at or. article of proper ty. 3 ; 
- - Where the driver of. a. Government vehicle, yithout having given’ a signal of - 
his intention to do so, changed his course slightly and: invaded the left. side 


of the highway to the extent of 2 feet in order to avoid endangering anyone 


who might step suddenly into. the highway from a truck parked alongside 
| athe highway. on the Government’ driver’s right, and the’ Government. vehicle 
oy was struck. from. the rear by. a. privately. owned automobile traveling. ‘at a 
high. rate. of Speed and was. hurled. from the highway. into the parked truck; a, 
the United States is not liable under the Federal Tort. Claims Act to. the 
owner of the parked truck for the oF peee tesulting.t to it. 


| T884a.. PY og on aes ee ee Maro J 10, 1950. a 
~The Spitinger Transfer js Centiiniy; Box 57, Miran New Mex- 


_ ico, filed a, claim about August 10, 1949, against. the United States i iS 

the amount of $185.21 for compensation] besnuee of damage: to-its truck, pec 
which was struck by. a, Government-owned pickup truck, Service No. 
—-1-4869, assigned to the Bureau ‘of Indian Affairs and qperated. by Spee sae 


| | W. E. Tecklenburg, y) an n sinployee of that acer fee 
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. “The question cvhether. this ain eiould: be paid ander ihe Federal -; 
es Tort Claims Act. (28.0. 8. c sec. 2671 et seq.) has been submitted 


oy oe to me for determination. | ‘That act authorizes the settlement: of any | 
oe claim against: ‘the: United: States: on. aceount of damage to property” 
- caused by a:negligent or wrongful act or omission of an employee of. 
_ the Government: while acting. within the scope of his employment, | 
oo under circumstances: where the United States, if a private person, 
would be liable to the claimant for such damage i in accordance with 7 
cae the law of the place where the act: or omission occurred. 


The events. on which this claim is based took. place. at about, 8: 30 


eae a.m. on July 12, 1949, at a, point on U. S. Highway No. 66, approxi- a 
. mately 21 miles east of Gallup, New Mexico. At the place wher the — 


~ Government. truck. struck the claimant’s truck,.the highway was 21 


pa feet wide, andit had shoulders of.a total width a 14 feet. The high- | 


: way was straight, dry, and level ; ‘and the: view of the road ahead ‘was 


- unobstructed: - 
hte The Government icnek was pies west” on ‘the poe at a 
speed of about 40 miles per hour. The automobile of Harold E. | 
a Adams, | 17613. Ponciana. Avenue, Cleveland 11, Ohio, driven by his _ 
-. wife, was proceeding i in the same direction at a higher. rate of speed, 
In attempting to pass the Government truck, the Adams automobile . 
-” struck the truck i in the Teft 1 rear end. “This blow-caused the Govern- 


- ment truck to veer: sharply to. the right, and. it struck and: glanced. off, 


eS, 9 the front end of the claimant's truck, which \ was parked alongside the : ak 


os Ie ames iH. Mekinen. fie driver of the claimant's truck, in his report 
i ‘of the incident, stated that— | ae eee mee 


“The first I noticed was when I beards collision and looked up ids saw yellow 


te | . pickup [Government truck | headed. in, my direction. and ‘driver was trying to— 
. miss my truck. I looked to see if anyone was s injur ed and found no. one injured, 


ij was delayed By hours. . 
~The Government jae in ae repor ty stated is 


| “Was coming to br idge. and vehicle parked. on side of highway. “Pulled slightly 2 
tp left. to avoid any person from parked tr uck walking into. traffic lane. Car #2- 


- 2 Dt. A dams’ alt ombile] attempting t to pas. on | bridge ‘anise hit. rear ‘of: Govmnt. 


_Trdian’ Service ac 1-4869 driven. by Road Foreman Ww. on ‘Pecklenburg tas 


: traveling west on. US Hwy. 66: was struck. on the left rear. by Olds. *49 Sedan 


re : driven by Mrs. “Harold ‘Adams- Lie. of. Oldsmobile ‘Ohio BT-395— knocking 


| Fed. vehicle into Baer Truck N. M. 21651 owned og Sees = oo Albu: 


- querque oo ier : ean | pee Aes 


as ‘The Olds. ‘Sedan. “was traveling at a high rate of speed. and. was “endeavor ing 
£9 pass government vehicle ona bridge. (See photo. )< “Both vehicles were tray- 
a8 a eling west. The private. vehicle. traveled’ B10 ‘ft, after the fir st ‘npact. “There 7 : 7 
© an Beg isi no center line markings at this point) on ‘highway. ne ee - oe 


2.) a ee ‘CLAIM: OF SPRINGER TRANSFER OD ake kee oo 


4 _ March 10, 1950 


The eee of t the New. Mexito. State Police covering , the incident ro 
 - stated that “Vehicle No. 1 [Government] Truck bee *  * was: ‘two 7 

feet over the center line. pera S *”. when the collision occurred... 
The courts of New Mexico, i in discussing negligence, have ‘declar Sd ae 


that a defendant in.a case. where lability must be grounded on negli- 


-gence is liable only: for those consequences which. he, as an ordinarily nee 7 ou 
“prudent: person, should reasonably | have foreseen as:a probable result ets ae 


‘of his conduct. | Pettes v. Jones, 66 P. 2d 967. (N. M. 1987). | 
“When the. Government. Aver failed to give a al of his pa pee 2 


| tion to pull slightly - to the left im the road as he reached. the point... ep : 


where the claimant’s: truck was parked, in order to avoid the possi- 


_ bility of injuring anyone who might inadvertently ‘step. from the 
-_ parked truck into the highway, he may have been guilty of negligence i ods 


— sete x » 1028). 


with respect to automobiles closely following him along the highway 


or. closely appr oaching from the.opposite direction... ‘However, itcan- 


not be said that the Government driver should reasonably have fore- 


seen that a car approaching from the rear would: ‘probably strike his. og 


vehicle with a blow of such force and direction. that the Government © 9). 

“vehicle would be caused to veer sharply to the right: and. collide with . yee 

the claimant’s parked truck, the supposed occupant: or, occupants. of | ee 

| | ‘which the Government driver was. specifically trying. to protect when 2 ee 
he changed the course of the Government vehicle slightly. to the left. 


- Therefore, it is my conclusion that, with. respect tothe parked truck, 


o | thé Government driver exercised all the care which the law required 7 ae 


~ of him, and, accordingly, that he was not guilty of negligent conduct vs 
as to the parked truck or the claimant.. See Lucero v. H arshey, 165, Pea 2g 
2d 587 (N.M. , 1946) ; Pettes Vv. Jones, supra; Staples v. L. W. Blinn 
Lumber Oo6., pa Pac. 813 (Calif., 1929) ; McDonald v. Cantley; Be ee; 
2d 559 (Calif, 1981); H oe ve Long] Island fie 00., ee N. i 99 ee - 


_ “Dermenxarion 


“Therefore, im ‘actotdarice’ with the provisions er the Fede: aL ort = - 


| < Claims Act: and the authority delegated to me ‘by- the Secretary of. ee 


8 the Interior. (sec. 21, Order No. 2509, as amended 5 14 iF. R. 4788) a Lae 
~ determine that ae 


(a) The damage to ho a of the ‘Spvinger: Teinetée Com : " 


pany, on: which this claim i is based, was. not: caused: by a: negligent or a 
| wrongful act or omission of an "employee of. ‘the: United States a 
- | Department of the Inter’ ior. | 


le), The claim of the 2 Apr ings Transfer 2 Company n must be : denied. 


) Masenw G: ‘Wurre, : 
= _ Solicitor. 


402 , DECISIONS | ‘oF ‘THE DEPARTMENT ‘OF THE INTERIOR [60:I. D. 


_ EXTRACTION: OF GRAVEL FROM. THE BEDS OF NAVIGABLE 
te STREAMS IN ALASKA BY FEDERAL AGENCIES — 


nt Nature of Lands—-Meaning of “Public Lands” —Inplicd Power of the | 
-President—Delegation of Authority. ee | 


| “The declaration | by Congress that the’ peds of iavigable inland waters. in 
. 7 . Alaska are held. by the United States in trust for- the people of any. State or 
bean States. which may be created out of the ‘Territory ‘of. Alaska does. not pre- 
_ clude the removal and. use by. Federal agencies, for governmental purposes, | 
of gravel from such’ lands while the title to them remains in . the. United 
“States. men : 
- The statute: which sivtionmes the Denaremene té 5 aisnaue of gravel on “public ES 
lands” of the United States does not cover. the disposition of gravel from 
lands underlying: navigable inland waters within the Territory of Alaska, 
_ Since the term. “public: lands” is inapplicable to land situated - below the : 
ordinary high watermark of a navigable stream... ad 
The President has the implied power, in the absence of statutory deherication, 
‘to ‘permit the extraction and use by Federal. agencies, for: governmental 
“purposes, of gravel from lands: pneeryane navigable inland. waters in the 
a ‘Territory: of Alaska. 
The President: has. delegated to she Secretary of the interier in Executive 
- Order 9837 all his statutory and implied power to make Government-owned 
lands available for public uses or purposes.’ 
. The Secretary of the Interior may, in the. exercise ancien Executive Order 9337 
of the President’s. implied power respecting the utilization of Government- 
owned lands-for public uses or purposes, permit Federal agencies to extract 
gravel from. the ‘beds of navigable Alaskan streams in order. to use it for 
:.. poad-construction: purposes ‘and other Federal: construction. projects in the 
Territory, Pending the eens of Alaska to the Union as a State. 


“oo ue geoga 2 | Manor 16, 1950. 


To THE Digestion. Buanav OF es ManacemEnr, 
You have requested: my opinion on the question whether this De- 
partment, may authorize the Alaska Road Commission ‘and other 
Federal agencies to remove gravel from the beds of navigable streams 
in Alaska for use in oars roads or other Federal Brolere in 
the Territory. . 
Consideration will first: be given to the noble. of whether the re- 


a moval and use by. Federal agencies, for governmental purposes, of 


es gravel, from the beds of: navigable streams in Alaska, is precluded by. 


virtue ofthe declaration i in section 2 of the act of May 14, 1898 (48 - 


 U.S.G,, 1946 ed., sec. 411), that the beds of navigable inland. waters in. 


- Alaska are held by the United States in trust for the people of any 


State or’ States which. may be created out. of the Territory of Alaska. 

. This provision has been held to extend to Alaska, prospectively, the 

same policy as has obtained in the. continental United States with _ 
-respect to the transfer: from the United States to newly created States 


* - of the Government’ s title to lands un der ‘navigable inland waters within : 


i oar “EXTRACTION OF GRAVEL--NAVIGABLE: STREAMS: IN ALASKA 403 - 
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| ihe oases of then new w States.. ‘See, Conran. Milter, 2, Nee 438, - 


aad (1905) ; James W.. Logan, 2 29 L. D. 895. (1900). Indeed, this policy 


_ had been held to be applicable i in Alaska even prior to the enactment of: 
the 1898 statute. Carroll v. Price, 81 Fed..137 (D. Alaska, 1896), 


The basic. principles of, law relating to the alienation of lands anda ae 


lying the navigable inland waters ‘ofa territory were. stated in the 
deading case.of Shevely v. Boulby,. 152 U.S.-1 (1894)... In that case, 
‘the Supreme. Court: declared: that the United States has “the entire 
_dominion-and sovereignty, national and municipal, Federal. and. state,” 
over a:territory and, therefore, that Congress. has the power. to make 
_ grants-of lands situated below. the high watermark of navigable in- 
_dand-waters ina territory, “Whenever it becomes necessary . to do so 


in order to perform international obligations, or to effect the improve- 


— ment-of such lands. for. the. promotion and convenience of commerce. 


with. foreign nations and among: the several States, or to carry out. s:: 7 


other. public purposes appropriate to the. objects | for. which the United 
States hold the Territory.” (P. 48.) Hence, congressional action — 
: ‘providing for the disposal - of lands underlying navigable inland © 


waters in a territory is not’ prohibited because it: is incompatible. with ae 
: fe trust.under which such lands are held for the future State. - 7 
Jt is-to. be noted: that Shively Vv. Bowlby: was. concerned. only with os 


| the question whether. land underlying a navigable stream in a terri- 


tory could be disposed: of toa private person: under an. act of Congress. . 
The question was not: presented : as to what use agencies of the Federal — 


_ ‘Government could make of such land. while the title to. the land, re- 


mained. in the United States. However, it is. reasonable. to conclude | 


that if the conveyance by the United States to a private person of 


- land-in the bed of a. navigable. stream within a. territory, would be .. 
permissible. despite the trust under which the land is held, the mere _ 


_ utilization of resources in the land by. agencies of the Federal Gov- - 
* ernment could be permitted by. the proper authority. - 

_. The Congress, however, has not. enacted. any statute which author? 
~ izes: the: extraction and use. by: F ederal agencies of eravel. from: the 
beds of navigable streams in Alaska. The act of July 31, 1947 (48 
U.S..C., 1946 ed., Supp. IT, ‘secs. 1185-1187), authorizes. the Secre- 
tary of the Interior to. disposé: of gravel :and certain other materials 
_-on “public lands” of the. United States, but the term “public lands” 

has been generally construed as being inapplicable to land. situated 
below the ordinary high watermark of a navigable stream. .Thus, 
in: my memorandum (M-36006) of June 30, 1949, I expressed the . 


‘opinion, énter alia, that the act of July 31, 1947, dees not authorize 


the. disposal of seaweed eronnie on lands’ beneath navigable inland ‘ 
“waters. eee ss | | a 
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“The primary siestion, ‘then, i is re bes the executive pranth of - 


the. Government. has any implied power to permit the extraction | 


and use by Federal agencies, for governmental purpose of prayed ; 
: fr om the beds of navigable: ‘streams in Alaska, . 
“In Alasha Pacific Fisheries v. United States, 240 Fed. pie 4 (oth: Cir, a 


a “aot ), the court declared that the President, in the absence of any — 
statutory authorization, had. the power to provide for the use. by an 
‘Indian tribe of the navigable inland waters and submerged lands —— 


surrounding Annette. Island, Alaska, and extending for a'distance of | 
8,000 feet: from the shore. ‘The court rested its ruling upon: the im: 


plied power: of the President to withdraw and reserve Government~ Py. of 


_ owned lands, which power had been sustained by the Supreme Court — 

‘as to public lands in’ United States” Vv Midwest ae i ee 236 
U.S. 459 (1915) 2 | | 
‘With respect to public inads, it 1s ae iat he Pesdee S power 


ha Saas to the withdrawal and reservation of such lands for the pur- 


pose of providing materials for the construction and maintenance of | 


, public roads and other public projects by the Government. See: Eixec- — 


cutive’ Orders No. 6902, November 13, 1934; No. 7601, April 71,1937 
(2 FR. 674) ; and No. 7883, “May 9, 1938: (3 EF: R. 913). “See also, 


Public. Land ‘Order No.’3, June 93, 1942°(48 CFR, Cum. Supp.; 


_ App. ). All the cited orders’ were issued pursuant to fas act of June 
. 95, 1910, as amended (48 U.S.C. 1946 ed., sec. 141), but it is clear — 


~ that these. withdrawals could also have. been: made pursuant to the << 
implied be of the President: over pepe lands. 40 a Atty. Gen. me 


73 (1941).” a 
This Deparcient has br rie donstirued the implied executive power he 


_ to permit the utilization of the resources of public lands. On Sep- . 
tember 21, 1933, Assistant Secretary | Chapman approved an opinion a 
by Acting. Solicitor. Fahy, which stated that there was no substantial 
objection to the continuation of a heya ponies. which. pas a 

- ene in the opinion as follows: ae -_ 


ee. “it has been the policy of this Department to interpose: no @bledtion a 
to the removal. of such material [gravel] from the public. domain by State and — 


. county officers for road. gai es purposes ag long as there is no ) substantial - os 
damage to. the ‘property :- on (64 1D. 294]. son ae: 


At that time, there was no statute aes the ronibval of gravel 
_. from the public domain for the construction of State or county roads — 
(as distinguished: from: Federal-aid highways). -The reason: behind. 

the policy approved in the 1933. opinion would necessarily be apphi- - 


: cable, in even greater degree, to the utilization by Federal agencies. 
of gravel from the public domain for road construction. and: other sien id 


| . activities of the F ederal Government. — 


1 The decision of the Court. of Appeals in ‘the Alaska Pacific Fisheri ies case wad Sueeinen 
by the Supreme Court, 248 U.S. 78 eam but upon a ground \ which. did not mente a 
. ruling upon the paint mentioned here, a 
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On the base ee £ principle and. of the deaaea of the Pouct of — 


_ peals in. the. Alaska Pacifie Fisheri és case, there would. seem to-be.no, | a | 


_ difference between the. President’s. implied power over public lands at 


and his implied power over lands underlying navigable inland waters 


within a territory, except. that the latter power terminates upon the : 


es admission of the territory to the Union as a State. Hence, it appears 


that the implied executive power to permit. the extraction. end: use by - 


- Federal agencies, for governmental: purposes, of materials from pub- 
lic. lands should also extend.to the extraction by Federal agencies of ~ | 


a gravel from lands. underlying navigable inland waters in the Terri-_ 


tory of Alaska and its use for road construction and other govern- 7 
_ mnental purposes in the Territory. - Such removal and. use of the gravel | 
~ would not affect the Government’s title to the larids or the gravel. 


: Moreover, the use of such gravel in the construction of roads and other - bg 


Federal projects would not only serve a public purpose, but presum- — 


~ ably would benefit, not. pee the Tertitory. and the future State at 


of Alaska... | , 
The President ae inde 2 breed een ah of ies. powers respecting | 

- Government-owned lands to the Secretary of the Interior. In 

Executive Order 9337 (April 24, 1948; 8 F. R. Pamala: the President - 


= authorized. the Secretary— : 


ae * tO withdraw or reserve Jands ‘of the public comaie, ‘and ities aanae | 


‘ owned or controlled by. the United..States to the. eos extent that such lands. - - oe 


might be withdrawn or reser ved by. the President _ aa! bem 


_° The verbs: “withdraw”. and “reserve, ” as: used: 1in- Federal statatas Seat 


, orders, and regulations. relating to. lands, are words having well- — 


understood meanings in this. field. of law. To‘ “withdraw” land is: ~ . 


~ tomake it unavailable for appropriation by private persons. To tre. 


_ serve” land is to make it available, either immediately or prospectively, : 
for some public. use or purpose. | ‘Hence,. Executive Order 9337 dele- 


s gated:to the: Secretary all the President’s statutory. and implied power ; 


| - (1) to: make Government-owned lands unavailable for appropriation 


| by private persons, or (2) to make such lands available for. public — . 


"uses or purposes. ‘This: delegated power extends not only to public ~~ 


oe lands, but. also to. other Glande: owned or controlled. by the United | on. 
States,” which would include the: beds: of navigable streams, in the: _ 
|‘ Territory of Alaska. os 
Lt is my conclusion, ihoretare: ne the: ‘Georetary ee ne Tatevior ae 
. may, in the exercise under: Executive. Order 9337 of.the President’s 
_ implied power respecting the use of Government-owned lands, permit. an, 
the Alaska Road Commission and other Federal agencies to extract... 
gravel. from the beds of navigable Alaskan streams in order to use it 
~for road-construction purposes: and. for other Federal construction — 
projects 3 in the Territory. ‘This authority will, of ue feriniaate -y 


- pee the admission of . Alaska to the Union as a State, 
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The conclusion stated ibove respecting the authority of the Segre | 
tary is not affected by the factor, mentioned in your memorandum, 7 
as to whether the eae that 3 Is: removed will or will not be replaced aa 


by th ‘the oe of nature. | ee 
eo | Masmx @. Ware, ate at 
Po er = 


| MRY, MeMEDDE & MONDE 


“i A-25763- Decided March I; 1950 | 
te Soldiers Additional Homestead Entry—Valid Settlement Withdrawal. 


An application to. enter a tact of public land under: the. soldiers’ ‘additional: | 


- homestead law, filed after the withdrawal: of the land from entry, - igs. Rot 


: entitled to receive favorable consideration upon the basis. of a showing by 
_, the applicant of occupancy, and 1 use of the land prior to the date of the | 
withdrawal. | : 
‘Rights under the soldiers’ additional homestead law do not attach ‘to a par- 


‘ticular tract of land until an application is made under the law to enter the: 


tract, and then only if the: ‘Aract: applied for. is: subject. to- entry: when’ the . 
_ application: is filed. 3 

_& “valid. settlement”’ sufficient t ‘co: except. a tract of. ‘lad feom: a withdrawal 

Sie order is a settlement made under ‘the authority of some statute. . The occu- 

A _baney 1 and use of f public 1 land bya ies asia is not such a settlement. pes 


_ APPEAL FROM THE BUREAU oF LAND MANAGEMENT | 


On October 18, 1948, Libby, McNeill & Libby, 2 a corporation, a as the: | 
assignee of certain soldiers’ additional homestead rights (R.S. 23065; 
430,85. C., 1946 ed., secs, 271, 274), applied to enter three tracts of 
land in “Alaska: "The three applications were rejected by the Acting. — 

| Manager of the land office at Anchorage, Alaska, because the lands 
~ sought under the three applications had, on June 16, 1948, been tent- a 
porarily - withdrawn from enlry by: Public. Land (Or der. No. 487 
(18 FR. 3462). | 
The applicant appealed. to the Divdotor it ae Bureau of a Man- 


7 agement, who, on June 23, 1949, affirmed the rejections. ‘The apph- : oe 


Cant. thereupon. appealed to the need of the Department. | 
The appellant alleges that it entered into possession. and use of the | 
three tracts, and constructed improvements upon them,. Jong prior to 
the wiideeak The appellant contends that the tracts are therefore 
subject to entry by it notwithstanding Public Land Order No. 487, | 
Public Land Order No. 487 was issued pursuant to the authority con: 
ferred. upon the President by the act of June. 25, 1910, as amended by 
the act of August ‘ 4, 1912 (43 U.S. C., 1946 ed., secs: 141-148), tem- 
- porarily to withdraw from settlement, location, eale, or entry any of — 
_ the public lands of the United States, including those in Alaska, and 
to reserve the same - for. public DUrpOS Under the terms of this 


406) i oe ‘LIBBY, | “McNBILL & MIBBY le en | AT: 
nee 2 March 17,1950 — ee ee oe 


a legislation, all inde ee “upon. which’ any. valid caitlement ie tae 


- _ been made ae at said date bettie maintained. and perfected pursuant: = 
. to law a a2 oe ony care excepted: from. the force, and: ‘effect foe aca dig Rees 


withdrawal. | a 
The primary question: ee for SusGeration. 1s ‘aitethay an 


application to enter public land under the soldiers’ additional home- : | 


stead law, filed after the withdrawal of the land from entry, may re- 


ceive favorable consideration, notwithstanding the: withdrawal, if CHO Hace 
applicant shows occupancy & and 1 use: of the Jang ae to > the date of’ ao =e 


the withdrawal. ~~ co 
The soldiers’ additional read ive conte S upon certain persons, 
including the assignees of the original holders, the right. to enter. un- 


| appropriated public lands of the. United States... However, ‘rights te 
under the law do not. attach to. a particular tract: of public land prior = i 
— to the. filing of an application. under. the ‘statute -to: enter the tract. 
. Moreover; the filing: of an application confers no rights i in a tract unless ee 


_ the land ‘applied for is subject to entry when the application 1 is filed. mt 
- Alaska Commercial Company, 39 LD. 597 (1914). | 


. Lands. which have. been reserved or. withdrawn by the Goveramint Be dans 


Mae oo some “public use or purpose are not: subject: to. entry | utider the aie 


oe soldiers’ additional homestead law. David B. M organ, Assignee, 60° 
iL D. 966 (1948). Hence, if Public Land Order No. 487 was effective ac 
if ho: withdraw. the tracts of land involved in this: proceeding, the appli, 
cations which the appellant filed after the date. of, the withdrawal ae a 
- order. could. not properly be. approved. ee ee 
| The withdrawal statute. excepts from the: foree: and: effect 0 e an. eee a ae 
| ecutive withdrawal made; under it land.on which “any valid settlement” Prats 


ea has. been. made. prior ‘to the withdrawal. A “valid: settlement, MOP: oe j ~ 


: - course, is one made: under. the: authority of some’ statute.’ The term’ , ~ 
- does not include'the: occupancy and use of public land by a ‘trespasser. ice 


It must be concluded that the appellant was a trespasser in occupy- 
ing and using these three: tracts as of the time when Public Land’. 
Order 487 -was issued. “As. previously indicated, the. appellant: had 
_ no possessory rights i in the tracts by virtue’ of ‘the fact that it held. 
| assignments ‘under the. soldiers’ additional. homestead law, because 


the appellant. did not apply to enter the. tracts: under that. Jaw. ‘until = 


. after the. issuance of the withdrawal: order. N o other: purported — 7 
— authority for the occupancy and use of the tracts has been cited by. a 


* ‘the. appellant.. ‘Hence, no: “valid settlement” had been made upon. 

these tracts by the appellant. prior to the date of the withdrawal — PG 
order, and. the order effectively withdrew. the tracts from. future ee 
vee appropriation. a ee : 


a pei: DECISIONS, or THE. DEPARTMENT OF THE INTERIOR (60. ra D 


No. error was Tass m the tejelon. of the appellant's applications. 2 


Geos? gen » Therefore, pursuant. to the authority delegated to me by the Sec- : ae: 
. retary of the Interior (sec. 28, Order No. 2509; 14 F. R. 307),-the — 


oe decision of: ‘the Director of the Bureau’ of Land peniereriiy 


23 affirmed. 


Masri G. Ware, 


"Solicitor. — ae: 


s a SUSPENSION oF OPERATIONS AND PRODUCTION UNDER omL AND > e 


“GAS LEASE, GREAT FALLS 084862, 


: Effect of Suspension—Extension of Lease Term. : : 


"Pursuant to section 39 of: the Mineral Leasing Act; the - term. of a .-paineral.,- is 
“Jease is extended. by any period of suspension of, oper ations and production 
that may be in effect. under section 39 during the life of the lease, irregpec- 
tive. of whether such. Suspension occurs during the. original term . fixed for 
the lease or. during the extended, term resulting from a:prior suspension, . 

Where operations and: production. under .an-:oil and gas lease granted:on April 

°. J, 1944, for a 5-year: term ending on March 31, 1949, were first suspended 

- under section 39 of the Mineral ‘Leasing Act for a 16-month period from: 

. June 1, 1947, to October 1, 1948, thus extending. the term. of the lease to 

July 31, 1950, a second suspension of oper ations and production for a 6-month.:. 

- period from June 1; 1949, to. November 30, 1949, would further extend ne 

| term of the lease to January 31, 1951. 7 


M-36031 ie nee ne eee | Manon 24. 1980. 


To THE Dmecror, Baie OF Lanp Manaciacan'e.- . 
-. Your memorandum of January 31, 1950, to. the Secretary c concern- 
ing the request. of The‘Texas Company, lessde, for: permission to: sus- 


pend. operations. and production under oil: and gas lease, Great Falls’ : 


= 084862, presents for consideration a problem of construction. respect- re 
ing section 389 of the Mineral Leasing Act, as amended. | OF. 
-The present. version of section 39, which was enacted on n August’ oy 


os 1946. (60. eee 950, 957; 30 U.S. C.; 1946 ue sec, — meade,’ in: path 
- as follows:.: ee 


ae sak “Tn: ‘the: event ‘the. Secretary: of. the Interior,. Ani: “the. interest of con- 
“Servation,, shall direct or shall assent to the suspension of oper ations and pro-- 


- a duction ‘under any. lease granted under. the terms of this Act,. aby. ‘payment of 

ae acreage rental or ‘of: minimum royalty prescribed by. such’ lease, likewise shall 

-, be-suspended during: such’ period of suspension. of. operations and ‘production; 
Gnd the term: oF: ay ba shall ve extended by eading ae such Sin lode ian 


Fig period. thereto. : _ [Italics supplied. Os 


2 ; ‘As seicheally added t te the Mineral ene ey byt Ae ae of {February _ 
“95.1988. (47. Stat..7 98), section 39 contained language identical with — 


= that: quoted. above,. except. that ‘the section then applied. only to the. - = 


2 "suspension of operations and production “of coal, oil, and/or. gas,” - 
and t me section. did: not contain the Sa "or of minimum ere 


ADB ye SUSPENSION OF ‘OPERATIONS. AND" PRODUCTION S A09. 2 ee 


March 24, 1950 


: “The ‘Jonge’ presently. ‘under. consider ation 7 was ned to. The oon oi a | 
"Gimp on April 1, 1944, for.a. 5 -year term ending on: “March. 81, = ee 
1949... A productive cael was completed - on the Jeased: area. in N 6-4. 25s, * 


se “vember - 1945... Oper ations: and production; under: the lease wer ‘ sus- . cao. 


pended. pursuant. to section 39, as amended, for.a 16-month period Se. 
from June 1, 1947, to October. 1, 1948, and the term: of the lease was 


a _ ther efore extended for 16 months from March 31, 1949, or ti 0 ySuly is 


nee 31, 1950. a 
By a. ‘etter ‘dated pc, 29, 1949, and et ie the ‘Geotogicgl oe 
: oo on May 4, 1949, the jessea: Aled a request: for a further sus- 
- pension .of operations aiid: production, and you have’ recommended» os 
to the Secretary that a suspension be granted for the 6-month period So, a 
from June 1, 1949, to November. 30, 1949. ‘The legal problem pre-- 


fe sented is: whether this suspension, if gratited for a 6-month' period | 


subsequent, to the: expiration: of the: dak 5-year term: of the lease’ _ ee 


oa on. March 31, 1949, will: further extend. the term. of. the. lease for. 6.0 ae 


~ months beyond its present expiration date, July 81, 1950.. “Stating | ae eo 


the problem. in. general. terms, it is whether the elatise in section 39° | 


we of ‘the Mineral Leasing Act that is italicized inthe quotation: set Le 
out above. applies only to a suspension of operations and: production — ee ook 
7 which occurs: prior ‘to the. expiration date of the initial term of the ee a ee 


= lease, or whether the clatise also applies to a suspension | occurring - : ae 
after. the. original expiration date and within the: extended term: OL SPN ee 


fa lease: resulting from a prior stispension under section’ 39. 


The. language. of section 89 seems tobe: plain with respect to. the i: 


| "point outlined above: | It: states that “the: term of: such: lease. shall be: : 


- extended. by adding eny such suspension period thereto.” [Italics a 
| ‘supplied. ]. -It does not: say that “the ORIGINAL term of auch lease 


. Shai be extended by adding. any such suspension period OCCUR: 


RING DURING THE ORIGINAL TERM OF THE LEASE,” and 
I do not, believe that there is any sound reason for reading into the - it 
plain statutory: language, by administrative: cones, words: cat: eas 

: Limitation such as those'set out in capital letters. . 3 os 

The “term” of a lease.is the period which is wchisdiiled: to -élaipes i 


; : between: its effective date and its expiration date. «If, during the life ay es 


Of a lease, its. expiration date is projected: into’ ‘the: ature’ asa result — : i - 
| “of: some occurrence, the leasé has a new “term,” extending. fromthe 3.2")... 
| effective | date of the lease to the new expiration date. “The time. bee wae 


: -. tween. the initial: expiration: date ‘and. the new expiration date. is as” ae | 


much :a part of the “term” of the lease as: the time between the’ effec: : 5, ‘ oa 

five, date of the lease.and the initial: expiration date. eo mee 
Ce “Hence, under: the plain language. of section 39: are appears. that’ a ae . + 
"suspension of operations and: protean oc during. the. ee i 
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a tended term of a lease resulting fons a prior suspension aaa the 


: initial term of the lease would cause a further extension of the term. 


The legislative history of section 39 indicates a congressional pur- 


‘pose’ that a: lessée. should havea full lease: term for operations, over. — 
a and above any periods of suspension. “In its report. on the, bill (Ss. 


4509, 72d. Cong.) which became the act of February 9, 1988, B, the 


= vn Senate Committee o on Public Lands and Surveys said : 


- Where, by reason of the positive directions of the Secctas of the. ae ane 


_. or by mutual assent of the Secretary and-of the lessee, production is probibited 
2 oo from the Jeased area, the suspension period: surely should not be counted. as @ 
‘part of the prescribed term. Hence the provision that such suspension. period g 


~~ Shall be added to the life of the lease... [S. Rept. No. 812, 72d Cong., p. 3.4. | 
_ The report of the House Committee on Public Lands: was practically 


| = _— identical. CHL Rept. No. L737, 72d Cong. We 


In the debate on the:bill in the House of Raipnsseitntives apie | 


ae eae Eaton, who apparently handled the bill: on the floor, stated 


_. ».that wheni a suspension was in effect, “you just push the whole lease 


= : along, day for day and-year for year, and.you cover exactly the same 
contract during the exact term with ‘a later maturity date. gees se 


2. . Cong: Rec. 15364.) At another point’ in the debate, he ‘paid: that . : 


. “during the suspended period there:will be-a moving forward of the | 


_ aiele term ce the lease -*.:* *; and that, “this: general relief 


bill. * *- *. would put forward taonth by month and year by 


oe - year. ae soa time for. which all these’ relief. measures: are tute roo 
" cable #22: (%6 Cong. Rec. 705.) | | 


_ It is obvious that if a suspension occurring after oie ‘expir ation: of 


a the ‘original term of a lease were not added 'to the lease. terta,a lessee 
= might be. deprived of the full period of time or iginally: contemplated 


by the-parties for drilling operations and the production of-oil: In — 


a this connection, it is to be noted that under section 39. the. Secretary 


_ is authorized. to order a suspension of operations and: production. 


without. the: consent of-the lessee... It is unlikely. that: Congress’ in-". . = 


- tended to vest in the Secretary power to deprive a lessee of partofhis 


. lease term without his consent:’ Such would be:the result, of‘a-hold- 


- ing to the effect’ that a suspension ordered (or permitted) by the 


_. Seeretary during the extended term of a lease would not effect ¢ a further _ 

__. extension of the’ lease. term.: ae ae 

. Consideration has been given to the selon: of the Cn ce cee 
of the General Land Office which was approved -by Assistant Secre-_ Rae 
tary Chapman on March. 6, 1944, and which: permitted a suspension. _ 


— of drilling: on a lease, Cheyenne 037 868, held by the Chicago Oil. Com- _ : : 
: - pany. That lease had. been ‘issued: on May 18, 1921, ‘fora 20-year : 


~ period, and operations and.production under the: oe had been sus- ne 
eee Boe pended from a, time prior to the enactment of section 39 on EF Tebruary 9, 
co 1933, a May, 18, 1943. Thereafter,’ on December 9, 1948, ‘the: lessee 


ane — eds re ao ‘CHARLES | RB. ABBOTT | = Lf ace oe fc - 
ae eee ee June 9, 1950 Mh ee te Be 


| seciaaltad a aren suspension: In the decision a March. 6, 1944, | 
_ the suspension was granted for 1 year commencing on. December 13, 


- 1948. The decision. mentioned that. the 20- ~year. term of the lease had fe 


expired, and ‘stated that “Since any suspension now granted * * * 
will not further extend the life of the lease .*:) * *,”- jt was un- 
necessary to'secure the consent of the lessee’s surety to the suspension. 
_ There was no discussion of the legal problem involved. in the quoted 
statement, and, for that reason, the pronouncement concerning the 
ineffectiveness: of, the 1- ~year: suspension to extend further the term 
of the lease should not be: regarded as a controlling precedent. _ - 
Tt is my.opinion that section 39 requires that the term of a. lease shall 
be extended. any. Beriod of suspension of operations and production 


: Whether such’ suspension. occurs during the original term Baed for the - 


— ease or during the extended term, resulting from a prior suspension. — 
- In connection with ‘lease, Great Falls 084862, ‘therefore, the granting — 


: of permission . for a second. suspension | covering the é-month. period - 


from June 1, 1949, to November 30, 1949, would have-the effect of ex- 
tending t the term of the lease for 6 months beyond its present: expiration ae 


sate « of July. 31, 1950, or. r until January. 31, OBL. Scie oe 
. a. | Masten G. j Winer, 
re ae ‘Solicitor. 
| ie CHARLES B ABBOTT - : 
ARI “i i Decided June 9, 1960 os “ bee 


7 Soldiers’ Additional: ‘Homesteads— Withdrawal. 


- The pendency “of an: application ‘for al ‘soldier’ s additional homestead entry — : 
“does not cause’ the: land covered ‘by: the: application: to be excepted: from the — 


8 operation. of :a .withdrawal, where the. requirements : for. -publication and 
. posting of notice of. the application have not been: complied with. a 
to the withdrawal. 


: APPEAL FROM THE BUREAU. OF LAND MANAGEMENT 


“Charles B. Abbott has appealed to the head. of the Department’ 
from the decision of May 20, 1949, by the Associate Director.of the 
Bureau of Land Management, rej jecting his soldier’s additional home- 
stead application for entry of lot 3, sec. 1, T. 7 S., R. 13 W., S.M.,on — 

: Homer Spit, Alaska. Mr. Abbott’s application ne filed on ‘April 3, 
1948, pursuant to section 2306 of the Revised Statutes (43 U. S. C., - 
: 1946 a sec. 274) , and is based « on an assignment of the soldier’s addi a 


'  dional, homestead: right.of William Scliultz, who is-said to: have made = 


| homestead ae No. 5638 at Winnebago City, Minnesota, In. 1869. 
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The rej! face of Mr. ‘Abbott's application's was Sipweeds upon the ground i 
that the: land applied: for was: withdrawn from settlemerit; location,. 


gale, and entry by Public Land: Order 486 of June 15, 1948 (13- FER: poe 


| -8462, 43 CFR, p. 723), “in aid of contemplated legislation authorizing 


| “use oF re for dock. and landing ‘sites or other- public pur- a 
-. ‘poses *-* *7 The Associate Director also stated that the unr ten 


_ ‘stricted use of the. land applied for was necessary to assure its avail- | 


a | ability. for essential public uses, such as mail’ and freight ones im.- - a 
8 poe) in the development: of the Homer'area. * 


“In his appeal, ‘Mr. Abbott asserts: that his. appligation w was not a in 


a ” fected: by Public ‘Land Order 486 because it was a prior valid appli- ; 


? cation 1 in: existence at the time when the withdrawal was made.- 2. 
The’ regulations of the. Department provide. that where. an. applica: | 
‘tion for a soldier’s additional homestead entry is filed for unsurveyed ie 
‘land, ‘the: applicant. may, upon receipt ofa certificate fromthe man- 


= ager ‘of. the land, office, apply to the public survey office for a survey — 


is the land (43 CFR 61. 13). _ Upon the filing of the application 7 


tite 


Tarde of Land Management not later ian the next surveying season. e 
-(48-CER 61. 14). ‘After the plat and field notes of the special survey 
have been received by the manager, he is'to notify the applicant that, — 
_ within 60 days‘from a date to be fixed by the: manager, he must furnish © 
evidence that he has published notice of his application for 9 weeks 


and. has’ ‘posted a copy of the application and. of the plat of ‘survey on __ a 


the land for 60 days: (48. CFR 61.15). During the period of publica- 


tion and posting, or within. 30 days eens | adverse claims. to ‘the . 


land may be filed (48 CFR 61. 16). 


At the time when Mr. “Abbott filed hie ipplionion for entry, the lana” a _ 
on Homer Spit was unsurveyed. He therefore applied for a survey 


a of the land in accordance with the regulations. . ‘However, the district an 


cadastral engineer stated. that a special survey was not justified under _ 
existing conditions, ‘that Mr. Abbott’s-metes and bounds: description. = 


of the land applied for should ‘be connected to the rectangular survey, 


~ and that a showing should be made as to why Mr. Abbott’s application ~ 
should not be conformed :to.the rectangular survey. Mr. Abbott.was 

3 required. by. the Assistant Commissioner of the General Land Offfice ae 
on December 13, 1943, to meet these. requirements. On J anuary_ (Cae 


1944, Mr. Abbott. apparently requested a copy ofa ‘plat of: survey es 


of the land for this .purpose, but was informed “by the district — 
cadastral engineer thatthe sale and distribution of plats of survey — 
were restricted at. the request of the War. Department. and. that. the 

_ filing of plats of : sur yey was s being: withheld: until. the restrictions \ were ae 


; 1 Effective July 16, 1946, ile ‘Genéral Land Office was s abolished and’ its Sencar: were ee ; 


transferred to. the Bureau -of Land. Management a section oe of  eOTEamaEen) Plan ' 
No. 3 of 1946 ‘GE. R. 7875, 7878 ; HEN 


ay i ik oa CHARLES Bs “ABBOTT: ae, age : Rca a 
ee June 9, 1950 i te tae - 


7 prety, ee on 1 March. 3 1944. Mr. “hbott: filed : a | map S 
| ‘purp porting to show: the. land applied for, tied into a rectan gular survey 2 


made “some years previous.’ 


‘No special survey of the land - eoluded 4 in ‘Mr. “Abbotts application: — 


was ever. made, but. on. December 20,1945, an official plat. of the town- , 


_ ship was accepted. The plat, however, was not filed. until. May. D5, 


1948. At that time, Mr. Abbott amended his. application for entry so 


as to conform the land description to the ‘plat of. survey, but. before ry 


‘any: steps were taken to publish. and, post notice of his application, there. | 


_ land applied. for. was. withdr awn. from entry, by Public. Land Or der | 
- 486 on June 15, 1948. | 


The Department nee indicated aaa Gnell notice has on ‘published: 7 - 
= cand. posted, an applicant. for a. soldier’s | additional homestead entry. 


acquires no rights or. equitable title j in the land. Skinner v. Fisher, 40. 


L. D. 112, 115 (1911) ; John @. Barber, 48 L. D. 165 (1921), In ling. 
with, this view, the Department. has ‘hold. that. the mere filing ofan - 


application ae a ‘soldier’s additional homestead entry does not prevent, _ 


_ the later: withdrawal. of. the land pursuant to the act: of June 25, 1910, 


7 as amended (43 U. S..-C., 1946 ed., sec. ‘141 et seq.).. Josephine C:. : 


Woolson, 40 L. D, 235. (1911) : James.W. Jones, 40 L. D583 (1912). 


Mr. Abbott. cites the case of Donald CG. Wheeler, 48 L. D. 94 (1991), 


2 as holding that-an application for a soldier's additional homestead _ 
_eutry:cannot be defeated by. a subsequent withdrawal ofthelandunder 
the act of J une 25, 1910, supra. In that case, however, ‘it was pointed ae 


out. that. long prior to. ‘the withdrawal, the. applicant. had..complied- 


with all the: ‘requirements’ ‘preseribed i law: and:-the-departmental ee 


regulations. The W heeler CASE, therefore, is not inconsistent wath ae . 7 


cases cited in the preceding Dareera ph. 


It is probably true that Mr. Abbott’s failure to one an the: pub- ce - 


| Deacon and posting requirements was caused by the 5-year delay in 


- filing the plat of survey. of the township. | ‘It seems also that, instead — re 


of waiting for the township plat to be accepted _ and approved, the. -- | 


district cadastral engineer should. have made a:special sur vey of the 


~~ Jand applied for by Mr. Abbott; as required by the Department’s regu- . | 


os ~‘Jations.” ‘The: request: of the War, Depart tment for. ‘the withholding of 


the filing, sale, or distribution of plats. of survey apparently extended — 
only to regular surveys and not to’special surveys made in order to . 
enable. individual claims to proceed to patent. The plat of survey — 


ie which was filed on “May. 25, 1948, shows. that. the survey was. actually - | 

completed on the ground in 1940. Apparently, no further action was. 

 taken.to complete the plat. of survey and to have it accepted. during the. | 

; period from December 24, 1942, to July 20,1944, when the security — 
restrictions were in effect. But because the ground work on the survey 


: : had been completed. at the time when Mr. Abbott filed his eects os 
9489555430 BESS ee | : 
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iiee district cadastral engineer ‘apparently did not believe that: a further ~~ 


; special s survey need bé made. This probably explains also’ why Mr. 
+ Abbott: was. required” to tie his land. description to the rectangular | 


survey and to conform his application tothe, rectangular’ survey. Tt - . 


would appear that. this requirement was improperly made upon Mr. : 


- Abbott, in view of the fact that the township plat had not then been 
‘accepted and filed’ and there was consequently” no way in which Mr. it. 


“Abbott could conform his” application to the rectangular survey. 
| Despite. the considerations mentioned in the preceding paragraph, 


pa? however, publication and posting are essential requirements which 


must be met by an applicant for’a soldier’s additional homestead entry, 
and until they are met, the applicant acquires. 1 no o-righits 1 in the Jand | 


| which would except it fon a withdrawal. 


As Public Land Order 486 did notin terms except any application’ or 
“entry 1 from the withdrawal, and as Mr. Abbott had not'fully complied 7 
~ with all.the requirements of the Department’s regulations at the time 
when the withdrawal was made, it must be concluded that his apphea- 
tion was defeated by the Withdrawal: 
Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary of the Iuterior (sec. 23, Order No. 2509; 14 F. R. 307), 


the decision of the Associate Diiector of the Bure: eau of Land Manage- a 


ment 1 1s affirmed. 
| ae "Masri G. Wurre, } 
_ ms _ Solicitor. 
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Alaskan Oil and Gas Leases—Waiver or Suspension of Rental. 


A waiver or ‘suspension of the first year rg rental on noncompetitive Alaskan oil 
-e ‘and gas leases: will not be granted solely for the reasons that ‘costs ‘of: ‘opera- 
- tions in’ Alaska are high, that the area included in' the léases is: highly in- 
. aecessible to shipping, that-an. unsuccessful test -well-drilled in the area has © 
~ discouraged. the investment of capital in further development of the area for 
- oil and gas purposes, and that. payment of- the first year’ Ss rental will require 
eee deferment of geophysical work i in 2 the area. | 


“APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


| “This j is an appeal to the head of the Department: from a décision 7 


7 dated. October: 14, 1949, of the Associate Director of the Bureau ‘of 2 


| Land Management, hick: affirmed the action of the manager of the 


a ‘Anchorage. land. office in rejecting the joint. application filed by. the | 
ar appellants under section: 389 of the Mineral Leasing Act, as amended 2 
_ ee U. 8. Co 1946 ed., oa TT, see, ais) for a waiver of the first ee a 


ye 


. aT POS at pe “CUNNINGHAM, ET ALL Bele BOB. 
a a ae July 5, 1950. mck tee en 


‘y ae oe on 5 il a gas leases for: elien thi rien wee filed a ‘ 
applications under section 17.of the: = Minexal Feasing Act, as ae 


(30 U. 8. C., 1946:ed., see: 296). 


_. The appellants originally filed. on applicauions for Aen ee tx ad 
iy and. gas leases. on approximately 275,565 acres (480:square miles) —- 
of land in the: vicinity of Cape Yakataga, Alaska, Becauseeachappli-. 
cation embraced more than 2,560 acres of land, the appellants, pur- 

 suant toa requirement in the Associate Director’ s decision of October ’ 


14, 1949, amended their. original applications: and filed new. applica- 


_ tions, so. that they now have on file 89 applications embracing 191,280 | 


ae Acres. (300 square miles) of land. As the first. year’s rental on noncom- : 


petitive oil and gas leases covering land in Alaska is 25 cents per acre, - 


the first year’s. rental. for leases'on the 191,280. acres of. land: would 
amount to $47, 820.. It is: ‘this ‘arnount: ‘that the. japbellante asks: the s 
— Department to. waive. a 


_. The departmental policy regarding he: waiver of rentale. on slacks, 
~ oil-and gas leases was set forth in. Jnishin Bay Association et al. 


a — A+25428, and Cornelius Kroll et al. , A-24803, both dated J anuary. 19, " ae 3 
ces 1949, In those cases, it. was recognized that bik and gas operations in os 
Alaska may. generally. be. more. expensive and more difficult to under-. | _ 


- ~ take than.similar operations in. the States because of the high. cost, of 


| “transporting. materials and equipment to Alaska, the shortness.of the 7 


operating season, and the inaceessibility of the lands proposed to be- | 


“developed, It was pointed out, however, that. these factors were com- : | 
_ pensated for by.the establishment of the first year’s rental for Alaskan’. _ - 
leases at. one-half of the first year’s rental rate for noncompetitive. 


-Jeases ¢ on land in the States. It was also indicated that a rental charge io 


in some amount is desirable in order to discourage the speculative : 7 ~ 
holding of land under oil and gas:leases without development and to 


ey is | furnish an incentive to lessees to.conduct operations with due diligence. 


oe Ee. appellants concede that the disproportionate cost. of operating Bs ae 

in ‘Alaska is not a sufficient ground in itself for: granting awaiverof 
--the first year’s rental. - They contend, however, that- in addition - to te wa 

that factor, there are two other: factors. cacoleed: inthis case which 


warrant the granting of the waiver: (1) The inaccessibility’ of the | 7 


_ ¥akataga area, and (2) the unsuccessful drilling of a well in the aren 


Sah 1987, which, it is alleged, has had the effect of discouraging: the 
a “further: investment or capital in:'the exploration of the area for .oil 
and gas. With respect. to these points, it may be noted that, in the 


a Cornelius Kroll-case, one of. the grounds: advanced. for requesting a — 


- -walver-was that the Jands involved.in.the case: are: ‘far : distant: from 


any area of ‘oil and’gas development, and that. they. are difficult of 


access. In the /niskin Bay Association case, it-was stated by the appli- 
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-cants for a waiver that. an “unsuccessful test well had been drilled } - 
. . in the-area. involved i in: that case. - Therefore, the factors relied upon. . 


| by the appellants 3 in‘the present. case are ee to those which: were. — _ 


considered in the Hrofz and Inishin Bay Association cases and: bias 7 
ad to be insufficient to justify a waiver of rental, oe o 
In their appeal, ‘the appellants ask that, if a waiver of: the first 


- “year’s: rental is not eranted, the payment of the rental be. suspended oo 


_ for a period of at least. 18. ‘frioriths, * - The appellants state that they — 
have spent. $30,000 in. preliminary work on the land, that they have 

- moved in heavy equipment, that they have made preparations for the — 

landing of supplies and for the housing of field workers, and that they 
are’ prepared to spend an additional sum -of at: least. $90, 000 ‘imme- 


_ diately for a geophysical. survey of the Yakataga area. - They state “= 
| - that: the survey is necessary in order to determine the oil and gas. 
possibilities of the area and’to induce the investment of capital inthe... 
, development of the area for oil and gas purposes if the survey results 
are favorable. They assert that they can obtain the capital. with . 
--which to commence drilling immediately if the. geophysical survey — 
should prove to be favorable. The appellants claim, however, that =. 
_ if they are required to pay the first year’s rental in advance, they will. . 


oS compelled to postpone the geophysical. survey until a later year. 


Section” 39 of the Mineral ites > Act, as ess i, provides; in - 
vey part, as follows: Re oe Se ee ae 
The Secretary of the Inferior, tor Aha. purpose of encour aging the ra eatest a 
i “ultimate recovery of coal, oil, gas, + * and in the interest of conservation — 
a of. nae resources, ds: authorized to: Waive, suspend, or ‘reduce. the: rental, Oo 
Bn ® whenever in his’ judgment it-is necessary: to do.so in. order. to pr omote ea? 
2 ee Or whenever in’ his. judgment the leases cannot .be - -successfully _ = 
_ _ operated under the terms. provided ther ein. mK me ae ‘[Italies, supplied.) 


: Tt will be noted. that, when the authority. granted i In this section - is a 7 oe: 


exercised, it, should: be for the purpose of. “encouraging the greatest: : 
ultimate recovery” from the mineral deposit. or deposits covered by — 


| the penewes lease and ‘in the interest of conservation of natural 


resources.” It is difficult.to see how a waiver ora suspension of the 
first year’s rental. on the leases applied. for by the appellants would | 


_ -encourage “the greatest ultimate recovery” from the oil or gas. de- — 
posits, if any, sae uo leased: lands:and aid. in the.“conservation of — — 


- natural resources.’ - Consequently, the present. case does not appear to 
‘meet the standard preseribed by oe for a walyer: or ee ee ai 7 
Seta gree te hee Bi - 
“Moreover, practical eonaderaaens eaxmot be diaransnded | mM pass 
ing upon the appellants’ request. for a suspension of the first year’s — 


. rental. The appellants’ submission indicates that, if they were to — a 
carry ‘out : the: geophysical exploration i in accordance with their, tenta- = 
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o | +t tive plan ad ‘lie results af the survey were nae rabies it sould ie eo 
be difficult, and perhaps impossible, for the pppelee to obtain the | 


ee funds with. which to pay the suspended first year’s rental of $47, 890. 


In other words, the ultimate collection of the suspended rental might - | 
well. depend. upon the favorable outcome of the survey. ‘For the. De- 


— partment to suspend rental under such. circumstances would not appear ae ee. 
ae to. be in the public interest. Se et ae 7 


os En the’ -citcumstances. presented, there appears to be no bgdbstantiale 
- "stification for granting either a waiver of the: first year’ S rental: or. 
- @ suspension of that rental for a period of 18 months. | 


Therefore, pursuant to the authority delegated to the Solicitor by 3 


_ the Secretary of the Interior (sec. 23, Order. No. 9509; 14 F. R. 307 ya. 
_ the decision of the Associate Director of the Bureau GE Land Manage- 
ment is affirmed, and the menuest f for a. Pore of the first year's ’s 
rental 3 1s deniéd. | 
_ Mastin G. Wane, | 
| "Solicitor. 
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Mineral Teising Act—Ceded Indian Tands—Shoshone or Wind | River 
Indian Reservation. | 7 


~The plirase’ “lands eo ee Sued by the United States.” as “used | in ‘the é 
| Mineral: Leasing Act of 1920, refers. only to lands in. whieh all rights are — 
held: by: the United States, including the unrestricted right to use or ae | 
OE the proceeds derived from the use of such lands. | 
= The Indians: of the Shoshone or Wind River Indian Reser vation are he bene- 
ficial owners of. the undisposed-of lands which they ceded to the United _ 
States. for. disposition under an. agreement whereby the: proceeds” derived 
es from: the ‘disposition: of the ceded lands shall ‘be utilized for the use and : 
benefit of the: Indians; and any. proceeds that. may be derived from the 
ae use of. such. Jands, including their development for. oil. and eas, DElOne to. ue a 
a, “Indians rather than to the United States. a 
Phe Mineral Leasing Act of 1920 i is not applicable to the asaca: but undigposed- | 
~'  . of lands. of the Shoshone or Wind River Indian Reservation. | 


ieee oil and gas*leases on. the ceded but undisposed-of lands ofthe Sheshene: or 


: Wind River Indian Reser vation may be issued. only al the: act of August | 
6 24,ggTe | 

| Prank A ‘Kemp, AT. Ti ‘D. 560 (1920). and Christ C. Prange and William 0. - 
| Braasch, 48 L. D: 448 ( Seal not followed. 3 


: “1 Together swith 45 other applicants whose names have been omitted for purposes of 
. “Drevity _Uigaitor.1 | : , 


os Ang! DECISIONS oF THE: DEPARTMENT OF THE INTERIOR (60 He 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT. 


“The appellants filed applications for oil and — gas. ‘leases. siete ae 


lands ceded to the United States by the Indians of the Shoshone or | _— 
‘Wind River Indian Reservation in Wyoming. ‘The applications were - 


filed under the Mineral Leasing. Act of February 25, 1920, as amended ? 
(30 U.S. C., 1946 ed., sec. 181 e¢ seq.). All the applications: were re- 
_ jected. by ihe rianager of the district. land office at Cheyenne. On 
appeal, the rejection of the applications was affirmed ‘by. the Asso- ~ 
ciate Director of the Bureau of Land Management i in decisions dated 
September 23 and November 9, 1949. The applicants thereupon : ap-. 
pealed to the head of the: Department from the Associate Director’ S 
. decisions. a ee 
Asall the appeals involve the s same issue, they a are e being consider ed 7 


- together. - 


The iid for which the’ o'upalications' were Filed a are oars of t the lands 


—- that were ceded to the United States by the Indians of the Shoshone 
or Wind River Indian Reservation i in Wyoming under the terms of the | 


ws agreeient of. April 21, 1904. The agreement. was ratified. PY: the pee 
of March 3, 1905 (33 Stat, 1016). | 


Legal title to the ceded. but: undisposed-of. ‘Shoshone lands is im: -. 
_ the United States. Article II of the agreement of April 21, 1904, © =~ 
_ provides that the United States shal] dispose of the ceded Shoshone: e 


lands “under the - provisions of the homestead, town-site, -coal,. and- 


mineral land laws,.or by sale for cash * * : .” However, ‘Article -_ 


WIELD of the agreement.expressly states that the proceeds « derived from 


~ the disposition of the ceded lands shall be utilized-for the use and bene- 
fit of the Indians. Therefore, the Indians of. the Shoshone or Wind - 


River Indian. Reservation. are the beneficial owners of the ceded lands. | 


_ which have not been disposed of by the United States, and any proceeds % 


that. may be derived: from the use-of such lands, including their de-. - os 


: velopment for. oil and Ba, belong: to the Indians rather than. to the 
United States?’ | 
_ . The. Mineral Leading. Act of. 1920, pur pant to : which: she eonliee: 
| tions presently under: consideration. were es authorizes, inter alia, 
the issuance of oil and gas leases on “lands - ioe gat owned by. the. 
United States” (30 U. 8. C., 1946 ed., Sec. 181). Section. 35 of that 
act (30 U.S. G., 1946 ed., sec. 191) provides that: 10 percent. “of all. 
“money received team eles bonuses, royalties, and rentals” under the. 
act shall be. deposited i in the Treasury to the credit of miscellaneous. : 


receipts, that. 52%, percent of such proceeds. shall go into. the Federal © és | 
reclamation fund, and that 3714 percent of such proceeds shall bepaid:. ° 


_ to the respective States within the boundaries of which thé leased 


2 See Ash Sheep Co: v. United States, 252 U. 8.159 (1920). 
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- lands: are eibcaed. “When the mandatory dir sclive: in. n section 35 regard. 
ing the disposition. of the proceeds received under the Miner ‘al Leas- 


ing Act is considered in relation to the statutory. description of the 


lands which are subj ect to leasing under the act, it seems clear. that... 


the phrase “lands *.* * owned by the United States, ” as used. in 
the Mineral Leasing Act, is at least limited to lands i in which all rights ie 


_ are held by: the. United. States, including the unrestricted right to use. 


or dispose of any proceeds derived from such. lands.. ‘Under this con-" 
struction, the ceded but- -undisposed- of lands ‘of ‘the Shoshone or . 
Wind River Indian Reservation do not come within the. category of. 
“lands *.# * owned by. the United States, ” because the beneficial 
inter est in these lands i is vested i in the Indians of the Shoshone or Wind 


| River. Indian- Reservation: and they : are entitled to. any. proceeds that ma 


may be derived from the use of these lands, including their develop- 
ment for. oil. and gas. . It must. be held, therefore, that. the Mineral 
| Leasing Act of February 25, 1920, is not applicable. to these lands. | 
To the. extent that: the. decisions 3 in Frank A. Kemp, 47 L. D..560 
| (1990) ; and i in Christ C. Pronge and William 0. Braasch, 48 L.D. 448. 
(1922), are in conflict with the construction of the Mineral Leasing © 


— Act of 1920 stated in the: ‘preceding paragraph, those decisions, are 


regarded as unsound and are not followed. The decision in the K emp. 


- ease held that thé Mineral Leasing Act of 1920 was applicable to lands _ | 


which ‘had been ceded to the United States by the Confederated Bands © 


of Ute Indians, and the decision in the case of Prange and Braasch | 


held that the. Mineral Leasing Act of 1920 was applicable to ceded 
lands which formerly had comprised part of the Fort Berthold Indian 


Reservation. Both cases involved lands which had been ceded. by 


Indian groups to the United States under agreements whereby the | 
- proceeds from the — of the lands” were to Obs’ used ae the. | 
benefit.of the Indians., _ | 
There is another. reason for holding. tae ihe. provisions: of the cee a 
eral Mineral Leasing Act of- 1920. are not applicable to the leasing 
of the ceded lands of the Shoshone or Wind River‘ Indian Reservation | 
for oil and gas: development. The subject of the issuance of oil and - 
gas leases on lands within. the ceded portion of the Shoshone or Wind | 
River Indian. Reservation is specifically covered by. another statute, 
namely, : the act of August: 21, 1916 (39 Stat. 519). ‘Departmental 


_ regulations supplementing the 1916 statute are contained in 25 CFR, ~ 
- Part 192. It has been the uniform administrative practice in the De- 
partment to issue oil and gas leases on the ceded lands of the Shoshone _ 


or Wind River Indian Reservation. only in accordance with the pro- 


- visions of the act-of August 21, 1916. The Mineral Leasing Act. of | 
 .1990 has never, during the 30-year per iod that has elapsed since its 


| | enactment, been utilized yy the e Deparument for that. hal de cele be 
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| from Se considerations, the lone eaning opieenace interpre. . 


< tation of the 1916 act as providing the exclusive authority for the | 


issuance of oil- and gas leases on the ceded lands ‘of the Shoshone < or. 
| Wind River Indian Reservation should not be disturbed in the ab- 
sence of a: showing that the interpretation. Is ‘clearly erroneous. No 
such showing has been made in this case. ~ 

lt, ‘appears. that some. of the ceded Jands. involved in the Sea: 
- proceedings were. patented pursuant: to the act of J uly 17, 1914 (38 | 

- Stat. 509, 80 U.S. C., 1946 ed., secs. 121-192), with a reservation to 
the United: States of* ‘the minerals underlying the patented: lands. Tt 
has been held that, in ‘such a situation, the United States holds the 
reserved minerals i in trust for the Indian tribe which ceded the lands. 
Consequently, such minerals are no more subj ect to leasing under the 
-- provisions of the Mineral Leasing Act of 1920 than ceded lands which. 

have not been patented, , 

For the’ reasons stated above, the rejection of the appellants appli 
cations was proper. . 

Therefore, pursuant. to the Ate délegated to me by the res 
| tary of the Tntenion (see. 23, Order No. 2509; 14°F. R. 307), the‘de- - 
cision of the Associate Director of. the Bureau of Land pe) pagemeny: 
is affirmed. . 0 os Oy : 
/Masrax G. Warm, | 

, Solicitor. 
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ARS | Decided July 18, 1950. 


oe Placer Wining Claims—Saline Act—Contests. . 


The act of* ‘January, 81,.1901, is applicable to. public land only if, at the time 
- of the location. of. ‘claims under that: act, valuable deposits of salt have been | 
.. discovered on such land and the: land jis ‘chiefly valuable for salt. | 
Where land contains yaluable. deposits . of. salt and valuable. deposits of an- . 
other mineral, the test as to whether the land is to be located under the. 
act of J anuary 1, 1901, or under the general. mining law is the comparative : 
| commercial value of the respective minerals at the time of location. - “ 
Where the Government: institutes a contest against a number of placer min- 
“ing claims on the. ground that they were located in violation’ of the proviso — 
e to the act of ‘January 31,.1901,. the Government nag the bur den of proving — 
that the claims ‘were located’for salt, _ se 3 as 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT ae 
This appeal to the head of the Department: by the California Hock 
Salt Company | concerns the validity of 38 contiguous placer mining 


a Sia) “Ownerehip of Minerale in, Patented. Tana Within the Uintah ani Ouray Indian. 
. Reservation, Utah,” M—848386, January 27, 1947, 59 I. D. B90; A. A. Brigman, A-24678, 


: March 80, pare John H. ans: A-25530, January 24, 1949, 


| | A80L UNITED: STATES v. CALIFORNIA. ROCK SALT. co. .. oa 


July 18, 1950 


| cee Sa in the bed of. Bristol Dry Lake, San. Hema ind 


County, California. The claims are designated as Saltus Nos. 1 to 19, 


2 inclusive, Chloride Nos. 1 to 7, inclusive, and Crystal and Crystal Nos. 


— 1 to 11, inclusive. Each claim. except Saltus No. 15'and Crystal No. | 
"10, compnses 160 acr es, and the two claims last named contain 80 acres 


| each, 


| On October 14, 1949, adversary pr ee were filed agains the. 
- 38. claims, and the California Rock Salt Company was named as the ~ 
oa interested party. The pr oceedings were based upon the following al- - : 
| legations: (1) That the claims are invalid becausé they: were located _ 


in violation of the proviso to the act of January 31, 1901 (31 Stat. 745; 


20 U.S.C, 1946 ed., sec. 162) ; and (2).that the cline are invalid he a 
— catise they: are held by one company in violation of the ‘Proviso to as | 
act of J anuary 81, 1901. | 


So 


‘The company filed an answer, asserting faite other as that 


Cte Fee! “each and all of said locations were made under the general pro- — 
wee visions of the United States mining laws and were not located under 
‘the provisions. oe the, Act of January 31, 1901”; that “none of said. 
> claims eee has since been held ad operated under the pro- : 
visions of said ia of January 31, 1901”; and that “said placer mining 
locations are, and each of them 1 18, chiefly valuable for minerals other te 


: than salt.” 
|The act of Ji anuary d1, 1901, reads as follows: 


i _ That all unoccupied public lands of the United States containing ‘galt’ spr ings, . 
or. deposits -of salt in any form, and chiefly valuable therefor, are. hereby de- ee 
- ‘¢elared to be subject to location and purchase under the provisions of the law — 


| _ relating to placer-mining- claims: Provided, That’ the same pete son ‘shall’ ‘not : - ; 


a locate or enter more than one claim hereunder. 


An extensive hearing was held in the case during April J 1945. Be. 7 ee 
the outset of the hearing, the Company stated that it asserted no claim 


to Chloride Nos. 4 and.5. On: July 17, 1946,,the manager of the 


| ing 36 claims. On September 26, 1949, the Associate Director of the 


- Bureau of Land Management held that all the claims, except Saltus 
| Nos. si E 8, and 18, and Cr ystal, had been located 1 in violation of the - 
proviso to the 1901 act, and that, with respect. to the four claims ~ 


a enumerated, the Company was not ‘qualified to hold them as. it had 


| _ district land office recommended that Chloride N os. 4 and 5 be declared oe 
ao null and yoid and that the proceedings be dismissed as to: the remain-- 


~ previously acquired: the: ownership: of: the'Snow.-Drift. ‘claim, a salt. 


claim patented under the 1901 act. was pie. to the head of the - 


Department followed. 


A stipulation of the parties in the record shows tliat. the’ Crystal 


and Crystal Nos. 1-11 claims were located in March 1906 by a group 


of eight individuals; that the Saltus Nos. 1 to 15 claims were located — | 
On: Angust 8 8, 1908, and the Saltus Nos. 16 to 19 claims and. all the : 
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| ‘Chinzide claims were. acs on n September 5, 1908, by. a secorid seine 

of eight. individuals; that in’ April 1913 the Saltus No. 8 claim was 
~ relocated by : a third group of eight individuals, the Saltus No. 18 claim: 
Was: relocated by: a fourth group of ei ight midivedunle and. the Crystal | 


‘laim was relocated bya fifth group io eight. individuals; and that 


7 the patented Snow ‘Drift claim was located on August 15, 1908, by - 
| a sixth BrOU of, eight Andividuals, four. of. “whom, however, “were 
| Phi 4 primary. ‘question { for determination is : whether the 36 “dake 
| held by the appellant: are governed by the act. of Ji anuary 81,.1901. 


No consideration of the Chloride Nos. 4 and 5 claims is necessary in 


| f view of the appellant's: disclaimer of any interest in those two claims. — 
The 1901 act provides that land “chiefly valuable” for salt deposits | 
shall be subject to “location and purchase” under the placer mining | 
laws, but that the same person shall not. locate: more than: one ‘salt 
placer mining claim. At seems clearly to follow that the answer to _ 
— the question whether a mining location is subject to this act depends » 
‘upon whether, at. the. time of the location, valuable salt, deposits have 
een discovered on the land and the land i is known to be chiefly valuable 
| for such | salt deposits. ‘This. is the view indicated 3 in 2 Lindley. on 
a est eich contains both salt and potash should be located under 
_ the 1901 act (which limits an. individual to one location) or under the 
‘general placer mining law (under which the number’ of locations is 
unlimited) will. depend on the comparative. commercial value of the 
two substances. ~ Obviously, this has reference to the comparative value 
of the substances as known at the time when the location is.to be made. 
: Cf. ¥3 oe United States v. Primrose Coat Co., 216 Fed. 553 (D. Sie - 
1914). : 
We faa then, - the ivdensas in ie ee as sto the mineral a | 
: acter of the land comprised i in the 36 claims at. the time of. their Te-- 
_ spective locations. In this connection, it is noted. that, with the: ex-. 
ception of the notice of location relating to the Snow. Drift claim (the — 
validity. of which. is not involved in these proceedings), the record — 
contains no information | regarding the representations as to..dis- 
- coveries of minerals that were made in the various notices of locations 
7 pertaining to the claims previously mentioned. - Consequently, it is 
not known. whether the locators made in the notices: ‘respecting. the - 


36 claims any assertions which would be inconsistent with. the. -appel- | 


os Jant’s contention that the claims were located under the. general mining . ; : 


rae Jaws for minerals other than salt. i. - 
_« . T. -W, Brotherton, one of the original ete. of the Saltus. ad - 
; Chloride. claims, testified that the claims were located in 1908. “prac- 


tically altogether for: salt.” (Tr. 91.) He stated that the locations — 
~ -were made just a: few. years after the Salton Sea pe vateh ap- 
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| a pr ee dealt) hind: been: drowned out, — an gyeillows et 7 
at the time of the locations there were open pits on the property, one 


au ‘of which. showed two strata of salt about 4 feet thick; that for a period 


ofa year and a half or 2: years salt was mined from an acre of ground — 
(on which. claim he-.did not: Temember) and transported by-rail for: 
_ about'a mile-to a mill, where it was crushed, washed, and shipped. to 
 -anarket; that’ an. average of four to five carloads of. salt were marketed i 
per day ; ; but-that the Crystal Salt: Comp any, which had been organized. s 
to operate the property, finally went broke. a 
:. The testimony of a Mr. Jones, who did not appear at the hosring, : 
o Was stipulated by counsel, who agreed. that, if he were present, he 
. would testify that he was one of the original locators of the Snow 
- Drift claim and of the 38 Saltus, Chloride, and Crystal claims; that 
the claims were located “for the purpose of protecting the Crystal Salt 
Company. in its. operations on Snowdrift Placer Claim” (Tr. 414); . 
and that the.Crystal Salt. Company mined and sold approximately 
» . §00.tons of rock salt per month for 4. years from the Snow Drift —— | 
but the operations were not profitable, — | - 
OC. C. Spicer,.a third original locator, of the Saltus and Chlorids 
claims, testified that he did the legal work in connection with the 
filing of.the claims; and that. they. were located for esldum, mag: 
nesium, and other iineees and not. for salt. ns 4 
It appears that in 1916 the Consumers Salt Gampeny took: over. r the | 
operation ofthe claims and, during the next 2 years, produced. about. 
4,000 tons of salt and 2,000 tons of calcium chloride, most of it from. 
~ the Snow Drift claim. In 1928, the appellant took over the property, 
~ and the: appellant has ‘produced: both salt and calcium chloride from 
the land'since that. date. Detailed figures were given by the appellant 
_ for the tonnage mined and sold and the net: profit realized on the sales © 
for the years 1933 to 1944, inclusive. For the 8 pre-war years. of — 
- 1983-1940, these figures show: an average annual salt. production of 
_ approximately 7,150 tons, with a net ‘profit of $1.42 per ton, or an — 


average annual net profit of $10,365. For the same years, the average | 


annual production of calcium chloride approximated 1,990. tons, with — 


 anet profit: of $2.27 per ton, or an average annual net. SS ronit of $4. 570. . i 


. | However, the evidence ee not show the. extent to which the re- _ 
spective substances have been produced by. the appellant from, each : 
7 of the 36 claims involved 1 in this case. oe Soa ie ae 


= 3 1The ‘stipulation . in ane nceoi ieisrved tb previously gives ie. name. of one. of the. 
locators of the Saltus and Chloride claims as “Chas. T. B: Jones,” and the nasne of one 


of ‘the locators.-of ‘the: Crystal claims. as. “C. J. B..Jones.” -A copy: of the location notice 


of. the Snow Drift. claim carries the name of “L. B. Jones” as one of the locators. .How- 
ever, the departmental record on the Snow Drift claim (Los Angeles: 03205 ; ‘Patent No. 


oe :165166) | contains* an affidavit by L. B. Jones ‘stating that*she is. the’ wife of Chas. .T. B. 


Jones. It is. assumed, therefore, that Chas. T. B. J ones is. not i game person as C, J.B. 
Jones: 
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The preat: bulk of the ee ‘relates. to examinations of ‘the 
claims that’ were made in 1920, 1948, 1944, and 1945. According to: 
this testimony, Bristol Dry Dake is a dry desert lake containing a 


bed or beds of rock salt laid down as a result of precipitation from. | 


water draining into the lake, and covered with an overburden of clay: 
_ ranging from a few feet to several feet in thickness. The beds of salt 
and the clay overburden are relatively uniform. The claims lie in. an 
- elongated block with a southwest-northeast axis, the Crystal claims. — 
comprising the northeast portion of the block, which touches. on the 
shore of the lake, the Chloride claims fringing the southwest. corner 
of the block, and the Saltus claims lying between. In the center of 
eight Saltus claims is the Snow Drift claim. 
The preponderance of the testimony respecting the aa developed 


as a result of the investigations in 1920, 1948, 1944, and 1945 was to a 


the effect that there were no excavations or walls on the Crystal claims: 
and no disclosure of any salt on those claims; that there was no. dis- 


~_ ‘elosure’ of salt, or, at most, a disclostire of caly a trace.of salt, om =~ 
_. . the Saltus Nos. 4, 7, and 15 Sens that there was no evidence of salt: 
- onthe Saltus Nos. 5,.6,. 8, and. 12 sleins or on the Chloride Nos...1. andes 
7 claims; but that salt. was disclosed on the Saltus Nos. 1, 2,3,9,10, 
7 it, 1, 18, and 19 elaiins, and on the Chloride Nos. 2 and 3 claims. In a 


ee that thee was no ‘disclosure. of salt in 21 of the 36 claims, but | 
that there-was a disclosure of salt in 11 of the 36 claims. | | 


[do not believe that the Government has sustained the burden sich | 7 | 
"it necessarily assumed, under the allegations i in the ‘present. adversary a 


- 7 proceedings, of proving that the respective claims were located or re- ee 


-Jocated for salt under the 1901 act. The direct testimony of Mr. 


Brotherton to that effect, insofar as the Saltus.and Chloride claims are 
concerned, and the Supporeine inference to be drawn from the stipula- _ 
tion regarding Mr. Jones’ testimony, are contradicted by Mr. Spicer’s — 
testimony regarding the: purpose for which the Saltus and Chloride . 
claims were located. Moreover, the circumstantial evidence does not, . 
throw sufficient light on the purpose of the locations to warrant factual 

findings that the claims were located for salt. | 

Since the Government has failed to prove that the élaims involved 
in these proceedings were located for’salt and, hence, are subject to 
the proviso contained in the 1901 act, the basis for the pr esent proceed- 
Ings is untenable. | : 

The conclusion stated above should not be sohetnicd as favorable: 
to the validity of the 86 claims. with which we are concerned. Indeed, . 
_ the record in the present proceedings indicates that. new adversary ; 
proceedings, based on the alleged absence of discoveries of valuable: 
mineral a as ge aac tor. t the e acquisition of rights on public a 
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> aaa: under. the mining Aaa would probably be justified a as s to at least 


a 2, substantial number.of these claims. — | 
With regpect to the Chloride Nos. 4.and 5. claims, in. which ihe ap- 


af pellant disclaimed any interest at the hearing, it is not clear whether 


the appellant formerly had. an interest in these locations but decided 


=. to let.it goby default, or whether the appellant has never claimed a 


property interest in these locations. If the latter is true, no interest 
held by any other. person in the two. claims could be affected by the 


_ present, proceedings. | Tf the former is. true, the: decision of the Asso- as Se 


ciate Director. with respect to these two Ape was proper.. | 
Therefore, pursuant. to the authority delegated to the Solicitor by | 
o the Secretary of the Interior (sec. 23, Order No. 2509; 14 F. R. 307), 

_ the decision of the Associate. Director of the Bureau ‘ot Land Manage-  ~ 


- .ament is reversed: and the ‘proceedings are: dismissed; except thatthe | 


decision is.affirmed as-to the Chloride Nos..4 and 5 fae and they are. 


a declared to be null and void insofar as any: interest of the eaese ie 
aan Rock Salt Company i mm. either of those claims 4 1s. concerned. 


| | Mastnx G. Ware, oe 
_ Solicitor. 
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“Pr eferenoe Right Oil and Gas Lease. oon 


In order. to quality for a preférence-right™ oil ‘and gas. ied under waction. 1 

| of the act of July 29,. 1942, the holder of the base lease must, have maintained " 
it in good standing. . , | 
| Where the fifth year’s rental | on ‘the. pase pase is oavaule in advance but 


remains unpaid at the time of the expiration of the lease, such a lease is — : 
\not-in. good standing and eannot be the: basis. for the issuance of a prefer- rhs 


- oneete ait lease under section 1 of the act. of J uly 29, 1942... 
_ This Department: cannot waive. a. statutory. requizeinent respecting the issu- = 
ance of a preference-right oil and gas Lue ae yer , sl Sy 


APPEAL FROM. THE BUREAU OF LAND MANAGEMENT: 


G. C. Dunford: was the holder of a 5-year noncompetitive. cil and 
gas” lease Sarena 035260) ‘covering | the si BY. and the | 


ree 


eek scheduled to ‘expire. on n May al. 1949. cae a | letter aie was 


received, by. the district. land office at: Sacramento. on May O27, 1949, a 
Mr. Dunford stated that he. wished to renew his lease, and he requested i een = 
io spelicaaon blanks for use in this connection. “The distr ict land office 
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replied on May 27, ideas that, “We have no hignie fours for filing 
the application. Follow instructions, ¢ontained in the marked’ para: _ 
graphs of the enclosed circular ** *.”- On June 2, 1949, Mr. Dun- | 
_ ford filed with the district land office a formal ee (Sacramento | 
- 040687 ) to extend his lease on this land: — ae 
— On June 1, 1949, Sidney. J. Armstrong: filed an niapplication: (Sacra: i 
~ mento 040634) fora noncompetitive oiland gas lease: on ‘the same peas - 
involved i in Mr. Dunford’s lease and application. . a ea 
- - In @ decision dated June 10, 1949, the manager of tio distrlot: iond | 
| office held that’ Mr. “Armstrong” S application was entitled -to-priority 


over Mr. Dunford’s application. Mr. Dunford’ appealed: oe ‘this eee 
_.. decision to the Director of the. Bureau-of Land Management. ° 7 


Ina decision dated September. 14, 1949, the Associate: Tereige Se 

fire Bureau of Land Mariagement reversed the manager’s ‘decision: 
Subsequently,. on October 24,:1949, the manager rejected: Mr. Arm: 
strong’s application and iaemed a new’ lease. ea eahol ) to 
_ Mr. Dunford as of November 1, 1949... 

Thereupon, Mr. Armstrong appealed to the head of: the Deiat: 
ment. 

This case requires a construction of.section 1 of the act of J sig 29, 
1942, as amended (56 Stat. 726, 57 Stat. 608, 58 Stat. 755, 59 Stat. 587 

repealed, with saving clause, by sections 14, 1B, of the act of August’ 8, 
1946, 60 Stat. 950, 958), which provides, in part, as follows: 

That upon the expiration of the five-year term of aly noncompetitive oil and 
gas lease issued [prior to August 8,1946]. *. * * and maintained in accordance 
with the applicable statutory requirements and regulations, the record title holder 


shali ‘be entitled to a preference right.over others to a new lease for the. same 
land * * * if he shall file an application therefor within mie days prior to a 


the date of the expiration of the lease. *.. 5 

The validity of Mr. Dunford’s claim of a _ preference tight to a. 
new lease depends not only upon whether he filed “an application 
_therefor within ninety days prior to the date of the expiration” of the 
old lease, but also upon whether the base lease had been “maintained 
in accordance with the applicable statutory requirements ‘and regu- 
- Jations.” In ‘this connection, the’ regulations issued pursuant, to the 


1942: act require that the wixlicr lease: upon which the assertion of Roe 


preference right to a new lease is based must. have been. maintained - 
in good standing. — 43 CF R 192. 180. a Pa 
The record indicates that on May 31, 1949, the asic oF the expira, | 

3 oe of Mr. Dunford’s base lease, Seecanenta 085260, the fifth ; year’s 


rental on that lease, amounting to $30 and. payable at the. beginning a ae 


_ of that lease year (48 CFR, Cum. Supp., 192.52, now. designated as 


. - 48 CFR 192. 80), had not been paid. ‘Consequently, Mr. Dunford’s mas 


no base lease was not, in good standing, at. the time e when it expired c on May oo 
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~~ 81, 1949, and it. had not been ‘ ‘maintained in accor dais with the. ap- 
: plicable * * *  regulations,”. as. required: by. the governing: stat-_ 


utory provision. _ Accordingly, Mr. Dunford .was not a qualified = 


applicant for a preference-right lease under section 1 of the act of © 


July 29, 1942. ‘It is not necessary, therefore, to consider the question — 


whether Mr. Dunford’s letter, which was received by the district: land — 
office on May ‘ 27, 1949, constituted an application’ for a a new lease under | 
section lof the. act. of July: 99, 1949. . re 

: After: the. expiration of. Mr. -Dunford’s jease;; enone 035260, 
on May 31, 1949, the first: person'to: apply: for an:oil-and: gas lease on 
this land was ‘Mr. Armstrong, whose’ application was’ ‘submitted on 
June 1, 1949. His application. \ was ‘thus: entitled to priority, over . the 
application which Mr. Dunford. submitted. on June 2,-1949. - - 

The fact that Mr. Dunford’s lease 035260 had not bean fainted 


‘a such d-way as'to: entitle him'to a preference right for:a new lease. on - 


-the same land‘ under section 1 of the ‘act of July 29, 1942, was: appar- 
ently overlooked in the decision ‘by the Associate ‘Dirsetor, for: only | 
the question whether Mr. Dunford had filed’ a preference- right ap-. 


“= plication within, the period prescribed by law. was. considered. The — 


‘issuance to Mr. Dunford of a new lease. (Sacramento 040687 ) on the: 


ae ~ basis of the ‘Associate Director’ Ss. decision. was erroneous, because the - 


requirements | of the’ statute ‘respecting the issuance of preference- 


right. leases had not been satisfied. Under ‘such circumstances, can- | : =. 
 cellation of the erroneously. issued lease is proper. Russell Hunter 
| Reay v. Gertrude H. Lackie, 60 T. ‘D. 29 (1947) ; see Roscoe L. Pager: .& 


| SONY. Craig 8. Thorn, 601. D1 (1947). | | 
7 The: erroneous issuance of the new lease ‘Gakbatienic 040687 yt 


' Mr. Dunford could not amount to a waiver of the requirement in ths af - ms 
act of wD uly 29, 1942, that the base lease must. have been “maintaine a i 


in accordance, with ‘the applicable - er regulations,” because — 
there is no. authority i in any official of the Interior Department to-walve 
this statutory cea uiren ents See K eith, 0. M orton, A-23621, August 6, 
1948. _ | 
Theréfors,, sanaiaet ti: the: ee ee to fie ‘Solicitor by | 
the Secretary of the Interior (sec. 28, Order No. 2509 ; 147. R. 307), 
the decision’ of September 14, 1949, by the Associate ‘Director is re- 
| versed, and the case 1s remanded to the Bureau of Land Management 
to talk the necessary steps to cancel Mr. Dunford’s lease and to take 
further action upon Mr. Armstrong’ S application i in } accordance with . 
the x views s expressed i in this decision, 7 i 


-Masnew G. Ware, = 7 
nee cd Solicitor. 
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-_ A-25411 “3 - Decided August 4, 1950 | 
: Delegation of Authotity—Appeals—Estoppel—Valia Claims. | 


‘The fact that a power vested in. the Secretary of the Interior by law. may he - 
; quasi-judicial in nature does not necessarily preclude the Secretary from 
delegating such: power to another officer of the Department. : - 

“The Secretary’s order delegating to the Solicitor the power to decide: public: 
land appeals is. authorized by section 161 of the Revised Statutes, © 


Where a: portion of: the land selected by a State in an application for aD re 


exchange under section 8 (e) of the. Taylor Grazing Act is subsequently with- 


_ drawn for. reclamation “purposes, the fact that the Department. may. have. : 


: "delayed in. acting upon. the State’ g. application and: thus prevented the State | 

from fully complying, prior to the withdrawal’ of the selected’ land, with the 
Pie tip agente of the’ Department’s regulations on State exchanges could | 
‘ not- prevent’ the’ ‘withdrawal- order: from becoming effective as*to such’ jand. 

vA pending. exchange: application - from a State under section 8 of the. Taylor 
Grazing Act, as amended, constitutes .a “valid. claim” to the » selected land. _ 
_ within the meaning of the: act of March 19, 1948. be aes 7 


SUPPLEMENTAL DECISION ‘ 


| The State. of ‘California has requested “ a Geer dereon of ths. 
Department's decision of June 2, 1949, which affirmed the rejection | 
- in part of an application filed by the ‘State under section 8 (c) of - 
the Taylor Grazing Act, as amended. (48 U.S. C., 1946 ed., sec. 315g), ; 
_ for an exchange of. 48, 900 acres of State-owned. jana: for.an. approsi-- 
‘ mately equal acreage of public land. The State’ s application, which | 
- owas filed on February 19, 1942, was rejected as.to some 16, 000 acres 


4 “of selected land for the reason that the land was withdrawn 0 on n Novem- oi : 
= ber 6, 1947, for reclamation purposes. | 


| “The. Department of Agriculture has also ‘requested a “reconsidera: | 
: tion of the portion of the Department’s decision which held that ap- — 
proval of the State’ S application with respect to'6,000 acres of selected : | 
land (not included in the withdrawal of November 6, 1947 E ‘was s not 
barred a the act of March 19, 1948 (62 Stat. t. 88)... cos 


; a 


The acces of a une. 2 1949, ‘was ale Me the Splicitor of the 
| Dep artment, acting pursuant toa delegation of authority to him from. 
- the ‘Secretary. of the Interior “to exercise. all the authority of the 
. Secretary of the Interior with respect. to the disposition of appeals | 
—- tothe Secretary from decisions of the Director of the Bureau. of Land — 
_ Management.” (Sec. 23, Order No. 2509; 14 F. R. 307.) The dele- - 
gation of authority: was. made pursuant to section-161 of the Revised. 
Statutes (5 U.S. C.,.1946 ed., sec: 22). The State of California con- 
-tends that the delegation of authority i is unauthorized, and that the 
State is entitled to a decision ae the Secretary, on its Pape The | 
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State aces its Beene upon { the oon that nee power to act tipo : 
appeals to the head of the Department. in. ‘public-land’ matters-is a 
judicial. power, and. that, as such, it must: be exercised personally by : 


; — the officer in whom the deciding authority 4 is vested by statute. 


_ Assuming, for the purpose of discussion, that. the rendering of a. | 


_ decision upon the appeal of the. State i in this. case is an exercise: of eee is - 
quasi- -Judicial. power, it does not necessarily follow that the Secretary eae 


of the Interior is precluded from delegating such. power to another 
officer of the Department. and must personally, consider rand decide the 
. ee involved in the appeal. : ae 
_ Section 161 of the Revised Statutes provides, in part, that— 


~The’ head of. each . ‘department: is “authorized. to ‘prescribe regulations, ae “ee 


: inconsistent - with | law, for. the. government. of - his. department, - the - 
o distribution: and- perfor mance of its business ae me $3 ws 


‘This section is broad in ‘scope and. expresses no: limalehion! respecting Sayer © 


_the'types.of functions (i. e., quasi-judicial, quasi-legislative, or admin- 
_ istrative) which. the head of a department may authorize officers: of — 
the Department: to perform. As the Acting Attorney General: stated 
years ago with: oo to section 161, “it is quite clear that a-head of a — 
Department has * .. the right. to say what duties the officers .- 
and clerks under him ae do or not do, so long as he does not:go. counter 
to‘any law.” 19 Op. Atty. Gen. 401, 403:.(1889).. - os 

» Moreover, the problem of the. delegability of. the cee Ss: power: . 
- to decide appeals. taken’to' the head ‘of. the Department, from. bureau. 

_ decisions in public-land. proceedings. was considered many years ago: 
by the Attorney General. 19 Op. Atty. Gen. 133 (1888). The specific. 

question discussed was “Whether the consideration and: determination 
of: appeals to the Secretary of the Interior from.the action of the Com-: 
missioner of the General Land Office [now the Director of the Bureau 
of Land Management] :- - *: may be made by the First Assistant, 
‘Secretary of the Interior, or ie the Assistant Secretary of the Interior, ' 


by.and under his proper. designation of office in- either .case, if. the sf 


Secretary of the Interior shall by regulation: prescribe the: performance . 
of such. duty. toeither. *.-*  *.”- An affirmative. answer to. ohe, ques: 
: # tion ‘was given by the Attorney. General. | ran 
_ Although-the Attorney General, in: rondgeime the: ‘opinion wientlored - 


oe in-the preceding: paragraph, referred: to section 489 of the Revised; - 
Statutes (5 U. S.C.; 1946 ed., sec. 483, first sentence). as the-basis for. 


‘ the delegation of, authority over ‘public-land appeals to thé First Assist- - 


— ant Secretary : and the Assistant. ‘Secretary, that section actually related. 


only to the Assistant. Secretary and had no bearing on. the question a 


_ whether the author ity to: decide’ appeals. taken to “the head-of-the 
Department from: bureau. decisions. i in public-land. proceedings could 





4 properly. be delegated, by. the Scoretay 
: ““g4g955-—54 81, | | 


rf. the: First st Apaistent:§ Secre-| ag ae | 
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: tary. {See Solieitor’s ¢ opinion ‘M35051, Gite il 1948, 60 I. D. 192.) 
Insofar ; as the delegation of such authority to the First Assistant: ‘Sees | 


retary. was ‘concerned, ‘it rested’ solely on section 161 of the Revised” 


Statutes; ‘which is. the: basis” ‘for the ‘present delegation of similar. ae 


authority from the Seéretary to the Solicitor. ~ © | 
If, as the Attorney General held in. 1888, the Secretary sould: prop- | 


2 erly delegate to the First Assistant Sécretary. the authority to consider’ | | 


and dispose of appeals taken to the head of the Department from’ 
bureau. decisions in public- ‘land proceeding s, the Secretary 1s similarly’ 


authorized to delegate such authority to the Solicitor of the Depart? 


ment. The Solicitor is in the category of. “Officers of the United’ 
States” (Constitution, Art. I, Sec. 2, Cl. 2), as was the First Assistant 
7 Secretary of.the Interior, and may be. the recipient, under:section’161, * 
Revised Statutes, of delegated Secretarial’ powers to the same extent: i 
_ as any other officer-of the Department who is appointed by the Presi~ 
: dent, ‘with the advice and consent of the Senate. | 
Tt perhaps should be. mentioned in passing that, in A addition ‘e: this 
broad: power conferred upon the Secretary of the Interior by section 


-161-of'the Revised Statutes to effect delegations of authority to. depart- | 


mental officials, the Secretary now has.-a further basis for such. delega:: 
tions of’ authority, i in | section 2 OF aie ueues Plan aie i of 1950. z 
(15 FR: 3174). | 

For the reasons dea above: (hare: is no reason to sdoube the validity 
_ Of section 28 of Order No. 2509 (14 F. R. 807), in which the Secretary 
of the Interior authorized the Solicitor to decide appeals taken to'the - 
head: of the. Department: from bureaw v decisions | in panies —e toa 
ceedings. | | 

~The only authority cited by the State i in ae of ‘ts contaitor | 
that it is entitled to receive a decision from: the Secretary of the Ins 
terior is‘ Morgan v. United States, 298 U. S..-468 (1936). ‘That case 


Wasa suit to restrain the enforcement of an order of the Secretary: of 


| Agriculture which fixed the maximum rates to be charged by market’ 


agencies: for buying’ and selling livestock at the Kansas City. stock-\_ 


yards. The fixing of rates was authorized by a provision of the Paék- 


ers and. Stockyards Act (7 U. S. C., “1946 'ed., sec. 211) : which states - 


that the Secretary of Agriculture may fix: ust and reasonable’ rates 


| after a a “full hearing.’ » The question whether the Secretary of Agricul- a - 
ture could properly delegate to another officer of that’ Department the ee 


| authority to issue rate orders was not involved in ‘the /% organ case, | 
- since the particular order considered by the Court had been. issuéd by’ 


7 ; the. Secretary of Agriculture. The question before the: Court was 
eae whether the Secretary of Agriculture had given the oa a “full 
| hearing,” as required by: the statute. | 


~ The State contends, secondly, that the Depar Euan is Sopeed aoe 
holding that, hecause: _ State had not fully Pana. one ae the 


. E prior to the i issuance of. the reclamation withdrawal on November 65-2 3 


- byt the State. 
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| requirements of a Department’s. regulations 0 on State exchanges at a 


| the time when the reclamation withdrawal was made, the State had’ 


oa acquired 1 no vested right in the withdrawn Jand which would, except the _ 
~ Jand from the withdrawal. The State asserts that after ‘September 19, 


1945, and. until the date. of the withdrawal, ‘November 6, 1947, its” 


application was pending i in the Department, and that, until publica- ao 


tion of the exchange. was authorized by the Department, the State 


could take no action. toward publishing: notice of the exchange and | : 
- gomplying. with the. remaining. requirements of ‘the Department's : 


regulations, bee Te 

| The United States ordinarily pannot Be. estopped by. the eeton of 
its officers. or employees. . Utah Power & Light Co. v. United States, | 
243 U. 8. 389, 408 (1917). Moreover, the record does not. indicate that. 

| there was any unreasonable delay i in handling the State’s S application | 


1947. “As. the decision. of June 2, 1949, ‘points out, it was notuntil = 


December 17, 1946, that proceedings to caneel an ‘alleged. mining. claim» 


on. land selected by. the State were terminated. After that, it was nec- | 7 
| essary to complete a. check of the status of the land. applied for,atask 


~ of considerable epee because of. the vast acreage of land selected 7 


m1. 


The ee ior Toisas by the Deena of  Agtital- | 
| ture: is based. upon the contention that the State’s application does _ 
not constitute such a “valid claim” to 6,000 acres of selected land as 
would exclude that land from addition to: the Shasta National Hotes: | 


. by. the act: of March 19,1948, supra. 


‘The Department ae Agricultare’ recognizes ‘that: in ‘Stockley. v 


United States, 260 U. S. 532 .(1923), and Ben 8: Miller, 55 1. D. 73 a f 
(1934), which were cited in the decision: of June 2, 1949, it was held — 


that the phrase “valid claim” means something less than a vested. right. | 
However, the Department of Agriculture asserts that a “valid. claim? 
may result only from a bona fide attempt to initiate a right 3 in ‘public - 
land, where the assertion of right is coupled with possession and 
with the expenditure of money or effort for the purpose of develop- : 
ing the land, and that a “mere: privilege -of. erable a ene to | 
ne does not constitute a “valid:claim.”. 7 « 
The Department of Agriculture cites the cases of State 0 a I dae ve 
"Northern Pacific Ry. Go., 39 L. D, 348 (1910), and Work v. Braff et; 7 
276 U. S.-560 (1928), in ‘support of its position. However, the de- 


cisions In those cases did not discuss problems analogous to ihe ques- Shy 


: tion which we are presently. considering i in this proceeding. ane 
. In State-of Idaho v. Northern Pacifie Ry. Go., there was involved a 
- the construction of a provision in the act of August 1 18, 1894 (28 Stat. 
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- ‘372, 394), to the effect ne for pHs: purpose of satisfying the public- -_ 


| land grants to certain designated | Western States, the governor of a | 


| a designated. State: could apply for a survey ‘of. any township of public 


land: remaining. ‘unsurveyed i in, ‘the’ State, wheéretipon the land should” 
“be reserved” from adverse appropriation by settlement or otherwise _ 
—-untit 60 days: after the filing of the township. plat of survey, and, — 
7 during the 60- day period, the State could select any of the surveyed | 
. Jand in satisfaction of the er ants to the State. The statute provided 
that, within 30 days from the date of applying for a survey, the 


. governor of the State should publish notice of the application for ae 3 


survey. In the case cited, the State of Idaho applied for a survey of 


certain land but failed to publish the required notice. The land was 
thereafter included 'in a. national forest by a. Presidential. proclama- a 
| tion. which’ exéludéd: “ands: withdrawn: or reserved” at the date of 
the proclamation and lands which might be covered by “any prior 


valid claim.” Almost 3 years later, the State of Idaho applied for — 


an indemnity selection of land included in the national forest. “It - 


was held by this Department. that as the State had not published the 

notice required by the statute, the State’s application for a survey — 

had not effected a reservation of the land and, therefore, that the 
-Jand was not excluded from the national forest. - 

_. There was no discussion in the S tate of I doko dacinions as to whathet | 


| ihe State’s application for ‘survey constituted:a “prior valid claim” 


within the meaning of the. Presidential proclamation. In this con- . 
| nection, it seems to be plain that the phrase “ any. prior valid claim,” 


as used in the pr ‘oclamation, referred only to claims respecting speci- | | 
fied tracts of land... An application for a survey under the 1894 act 


- merely gave a State a preferential right over other persons to initiate 
a claim to land in a: township following the completion of the survey. 
It was hecessary for. the State, in, order to assert a claim to Specific _ 


ie land i in the township, to file a second application for that: pur pose. 

+ See 28 Op. Atty. Gen. 587; 39 L. D, 482 (ISLLY.: ‘The decision i in-‘the 
_ State of Idaho case, therefore, does. not. provide a Pe on the 2 
- point, now. under consideration. ae | 


The case of Work-x. Braff et,, supra, devolved aD. n application filed 3 in 

: 1918 to purchase coal land which had been included astonmineral land | 
in a school-land grant to the State of Utah. Under the practice of — 

. this Departinent, such an ‘application constituted..a contest against 


the validity of the’school-land grant, on the ground | that.the grant 
| embraced. mineral land and not nonmineral land. While the contest... 


Was ‘proceeding, the Mineral. Leasing. Act of: ‘February. 25,1920 (41- x 
| Stat. 437), was enacted. Section 87 of that: act - (30 U. S$. C., 1946 
ed, sec, 193) provided that coal. lands. should. thereafter be. subject. 


vee, : : to dikposition only, aS provided i in the act, i, except a aS. S to § “valid claims” | 
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“in existence on the Gata of the act. and ther eafter tnaintaingd i in com- , 
’ phance with the laws under which the claims were initiated. = 
_ | The applicant for the purchase of the coal land involved 3 in ne | 
| Work case asserted that he had a. “valid claim”-under- section 37 of the 
Mineral Leasing Act. by reason of his application. The Supreme 
Court. held that. as the success of the. applicant ij in the. contest, would 
not have conferred ‘upon him any interest in the land or any preferen- — 
tial right. over atiyone else to acquire an interest in the land, he did 
not havea “valid claim” to the land within the meaning of section 37 


of the Miner al Leasing Act. The Court said that the language. ofthe | 


exception suggested. that it embraced “only. such, substantial claims as 


would on. ue Meee with. the provisions | of the [law under which 


initiated] = * * ripen into ownership.” (276 U.S. at p. 566.) _ 
This language, if the case is pertinent at all to the issue presently’ 
under consideration, supports the position taken’ in the decision of 


7 : ne une 2, 1949, because, under the mandatory language used in section. “% 


8 (c) ae the Taylor Grazing Act, supra; respecting State exchanges, it _ 
clearly appears. that.a State. exchange. application. constitutes a sub-— 

stantial claim to public. land which will ripen-into ownership. upon — 

compliance with the oedn ements of. that act. and of the aRpeoe : 

_Tegulations. a ue” 

—. That-the. phra ase ce valid diac was ian in ths. act of. March 19, 


oon 1948, to mean something less than a vested right seems unquestioned, aa 


% tbe: aad 


“3° and that it includes an application filed by a, State to acquire public -_ 


land. by means of an exchange. under the Taylor. Grazing Act seems 


‘entirely reasonable in view of the nature of the statute conferring upon. 
. States the right to make such exchanges. I am unable, therefore, 
to ascribe to the phrase “any valid claim” the limited meaning which | 
. the Department. of Pp ereultere urges as the Pree a Gio 2? 25, 


e mm : 


Ge hee reasons Fadtonted Aeon I find no ‘hasis on inediying the 


“decision ¢ of J une. 2, 1949, and oe mane for reconsideration are. | 
denied. 3 . a oo ee ae 


/Masmx @ Warr, | 
Pe . Soltetior.; 
| 525708  Deci de d August 1 16, 1960. 


Oil and Gas Lease—Application—Heceipt of Offer to Lease—30-Day Period. 
The first qualified applicant for’ zn noncompetitive oil and gas lease: ona tract 


of munis land which is outside any known geological structure of a producing nek eee 


484 DECISIONS. ‘OF TEE ‘DEPARTMENT OF. THE INTERIOR [60 1, D. 


field doce not, by the submission of fae ‘aghileation acquire a vested right. 
eee ae: lease, ° but only. an inchoate right to be. offeréd a lease before one is 
offered toa subsequent’ applicant ‘in the event-that:.the Secretary of the 
Interior decides, in his. discretion, to lease. the land for aia and gas develop- 
~o- ment, Man a sa , | 
_ When lease forms are ‘sent by registered 1 mail to a 1 successful applicant for a 


- noncompetitive oil and gas lease, t together with a. notice from the manager" 


of the district land office that failure to execute and return the lease forms 

- and to.make the required rental payment within a 30-day period of time 

_ will result in the. rejection of the application, and the papers are received by 

| the receptionist. employed in the applicant's office, the period: specified for. 
the acceptance of the offer of a lease: begins to run on the date of. the receipt | 

of the papers in the applicant’s office, irrespective of whether’ the anatter | 

was brought to the personal. attention of the. applicant. : 

There is no provision of law. or.of the ‘pertinent regulations. which requires - 

ea ‘that an application for a noncompetitive oil and gas lease must be rejected 

-. because of the failure of the applicant to accept au offer of a lease within — 

_ . the time prescribed by the issuing district land office for such acceptance, 
and, accordingly, the time limit may be waived in. an appropriate case, Vs 


"APPEAL FROM THE BUREAU oF LAND ‘MANAGEMENT 


"-Waitwidk M, Downing: has: appealed to the head of the Depetaneit | 
_ from the decision dated September 23, 1949, of the Associate Director 
of the Bureau of Land Management i in connection with his application 


(Salt Lake City 066007) for an oil and gas lease under the Mineral — | 


Leasing Act (30 U.S. C., 1946 ed., sec. 181 et seg.) on see, 15, J. 23 S., - 
R: 22 E., and sec. 31, T. 22S., R98 E, 5. L.M., Utah | 
_ Mr. Downing applied for the lease on June 12, 1946. On Sepiem- 

ber 8, 1948, the lease forms were sent. to him by registered mail for. 


A aes execution, together with a notice from the manager of the district land 


office at Salt Lake City that failure to execute and return the forms, | | 
or: to pay the balance due on: ‘the first year’s rental, within 30: ‘days 
“from notice hercof” would “result in the final rejection of the appli- _ 


eation without further notice.” These papers were received in Mr. 


: Downing’s office on September 11, 1948. The registry receipt. was 
signed by J. Nelson, the receptionist in.the applicant’s office. | The | 
Jease forms were not returned and no additional rental payment was 
made by tha applicant, and on F ‘ebruary 8, 1949, the. manager of the 


= | district land office entered an order closing the case. 


~ On March 21, 1949, Mr. Downing. filed with the district land office 


a petition requesting that the order of February 8, 1949, be vacated, . - 


that lease forms be sent to him again for execution, aad that he be | 
7 permitted to pay the balance of the rental due. This petition was 
denied by the manager of the district land office on March 21, 1949, _ 
and, on appeal to the head of the Bureau of Land Management, ‘the | 
oe denial Was affirmed by: the Associate Director of the airmaga on Repicm: 
“%, 6 ber 23, 1949. : : _ 
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a Dewnine-2 asserts that it ‘was a fone time afar ie expiration - 
‘of the 30-day period. following the delivery: to his office of the lease. 


= forms and notice on September. 11, 1948, when he per sonally received oo 
his. first, information regarding. he receipt. of the lease forms and | 
mmotice; that he. was ill and in a hospital at ‘Washington, D..G.,/on: - 


September 11, 1948; that his secretary was sick and absent from the 


 voffice.on, that day; that J. Nelson, the- receptionist who. signed. for. 
ic the communication from the Department, had no authority, express: 


or implied, to sign for registered mail addressed to. him; and that, — 


in fact, it was not until the.early part of March 1949 that he learned 


of the action taken by. the manager of. the district jand. office, on his - 


= P application. 


_ The. qualified person £ ca fanne Soi eatan for an ep and gas 7 


ee “Jease: on public land which is not. within any known geological struc- 


ture of a producing | oil or gas” field is entitled to priority over other 


persons in obtaining a lease on such land, without competitive bidding — 
(80. S. C., 1946 ed:, sec. 226), if the land is leased for oil. and. gas 
‘development. He doce not, however, acquire a. vested right: to a lease 


: through the making « of cach application, since the determination as 


~ to whether the land will or will not be leased for oil and gas develop- | 


~~ ment is in the ‘discretion. of ‘the. Secretary of the Interior. The 


| -applicant. acquires only an inchoate right to be offered a lease on the | 


» Jand before a lease is offered to a subsequent. applicant, if it is decided = § 


‘a by. the Secretary, i in. the exercise of his: ers to. lease, the oe 
and. action i is taken to effectuate the decision: : | 
~ Such. an. offer:was made to Mr. Downing i in. 1 the way best designed i 


| - to. reach him—i. e.; by registered mail. - The offer was received, at 


his address by one of. his office employees. . ~The Department cannot | 


be expected to know the scope of the authority which an applicant a 


-for an oil-and gas lease has granted to each of the persons employed _ 


| in his office, or to guarantee that an applicant’s employees willinform 
oe him: fully: eSpatedme! communications received from the Department. « — 
| Consequently, Mr. Downing received. allthat he was entitledte demand — 


: under the statute, and, since. he did. not. accept. the offer within the oe 
30-day period specified in it, the Department would be on sound 


— Jegal: ground: if, as: proposed -i any: : the: apne below; Mr. Browning’ So 


- i aera were’ to be Tejecteds onc eB face pecs, - 
. On the other hand, there is no provision in. ‘the Mineral. al Leasing Act 
‘or in the: pertinent. departmental. regulations: which: ‘requires, as. a 


matter of law, that Mr. Downing’ S: application be rejected because of =~ = 
‘his failure to execute and return the lease forms, aid to pay the balance = 
___due.on the rental, within the. 30- day. period specified by.4 the ee ae 
of the e district land office. ~~ sik ae ¢ 
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TE Mr. Downing’ S application ¥ were on ihe rejected, it. appears. that | 
such action would merely have the effect of entitling another person 
‘to priority respecting : a lease on this land. The record in the present. ; 
| proceeding indicates ‘that atleast’ one. other. application for.an oil 
- “and gas lease on this land, filed subsequent to the date of Mr. Down- 
 “ing’s application, i is presently pending in the district land office, and 


e that, upon the rejection of Mr. Downing’s application, the other’ a 
application (or the one first in time, if two or more applications from = 
- other. ‘persons are pending) would. thereupon attain priority. ‘as the ee 


first application on file for the land involved in this proceeding. : “AS 
between Mr. Downing. and any other ‘applicant for an oil and: gas 
-. lease on this' land, there seems to he no particular reason why, in the 


7 circumstances reflected by the present record, the Department should = __ 
reject Mr. Downing’s application i in order to permit the other person’ aos 


7 ‘junior application to’ super sede Mr. Downing’ 8 senior oP eeons in z ae 
Ruane with the leasing of this land. = = 
Accordingly, I conclude that, under ics, circumstances ie his eee 


s. the Department would be. justified ; in waiving the 30-day requirement : 7 
| previously imposed by the manager of the district land office. This | 


“conclusion is without prejudice to the imposition of another similar . 
~‘time:limit in connection with any future offer of a noncompetitive . 
; oil and yas lease that may be made respecting this land: ee 
_ Therefore, in pursuance of the authority delegated to the Solicitor _ 

° by the Secretary of the Interior sec. 23, Or der No. 2509 ; 14 B. R. 307 ) > ; 


~ iment 3 1s oe S| the order “ated February 8, 1949, of the eee 
of the district. land office closing the case is. revoked, and the case is... 
remanded ‘to the Bureau of. Land Management 4 for further action, ed 3 2 


a accor ordance with this decision. 
o in iate | Masiy G. Waume, tie Sg 
- Solicitor. a 


"AUTHORITY OF THE ‘DEPARTMENT TO ) ENGAGE 1 IN Som 
|| _ GCONSERVATION ACTIVITIES = 


‘Reorganization P Plan No. IV—Government-Owned Tandé—Privately Owned | ; 


_ Lands—Delegation of Authority—Interdepartmental. Cooperation. — 


“oP his Department. cannot’ properly conduct. soil and moisture conservation: agtiy: oo 


ities on. lands. under its. jurisdiction: where the primary. purpose of. sates oa 


- operations is to benefit privately owned lands. 


This Department may conduct soil and: moisture eonservation activities on pene 


_ lands under ‘its. ‘jurisdiction for the purpose. of protecting reservoirs, irriga-. 


tion works, or other related: watershed improv ements under. the. Jurisdiction Sees 


cof this eee 
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“This Department does ‘not have authority ‘to. ‘conduct: soil: and moisture con: 
- servation activities on lands under its jurisdiction for the purpose of pro- - 
~ tecting federally constructed reservoirs; irrigation: works, and other related 
| improvements which are ‘under the jurisdiction Federal agencies other 
than. this Department. ar 

- The Soil Conservation. Service: of the Department of Apuedicie t is author ised 
to perform: soil and moisture conservation work, on lands owned or controlled 


by the United States, including lands under the jurisdiction of this Depart- — 


Inent, where the primary ‘purpose of such work is. ‘the’ conservation - ‘of 
privately. owned lands, ie o 
- Neither: ‘the Interior. Department nor. one Department of ae ‘culture may die. 


_ gate to the. other. Department its. responsibility, under the Soil Conservation __ 


— and Domestic Allotment Act, as modified by Reorganization Plan No. TV, y 
‘for the performance of soil and moisture couseryation activities. 


' The Departments of the Interior and. Agriculture may ‘agree to assist and ~ = age 


cooperate with each other in carrying out their respective functions in. the 
>. field of: soil and. moisture conservation; and. either Department may place 


_ with the other, under the Hconomy Act, orders for the performance of soil .— : 


> and moisture conservation work falling within the: scope of ne Fequesting . 
. Department’ Ss ‘responalbility. | sake 





To THE Duco Sora OF LAND Manacupinivr,” 


This responds to your memorandum of Ju une .15, wherein. you pre- 7 
< sented for my. opinion four questions relating to the: authority of. 
the Department. in connection with: soil. end moisture conservation: 
. "activities. | > 
ae Your first qe is aneae ‘he Desens of fies Rae a : 


_ 7 may properly perform soil conservation work on lands: under its: juris- a 
diction if the sole or chief benefit, from such work. will accrue to pri- 
: vately” owned. lands contiguous to, or situated i in the same. eee a 


: with, the lands on which the work i is. done. a , 
As this office pointed out im an- opinion aaceas Orie: 25: 1941. | 


| (3099757 L. D. 382), the Soil Conservation: Service of the Depart . | 
ment of Agriculture, prior to: the issuance of. Reorganization. Plan 


No. IV (54 Stat. 1284), was vested with. broad functions under. the. 


. mS Soil Conservation. and Domestic. Allotment. Act. (16 U.S. C., 1946 ed. ; 7 


~ gee. 590a et seg.) respecting soil.and moisture conservation aeicn 2 
In order to accomplish the policy declared by Congress in the act, 
the Soil Conservation Service could, among other things, carry out. 
measures.to prevent soil erosion on any.lands, including lands owned . 
or controlled by the United States,/as well as privately owned lands. - oe 
In performing such activities. on lands owned or controlled by the = 

. United States, the: Soil. Conservation. Serwice could. act. only with: the ed 


* consent and cooperation of the agency having’ jurisdiction. of: the — 
: lands, and, insofar as Peete owned: lanes: were Ses it WAS, 
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Me of: course, necessary. to obtain the consent of or appropriate rights 

from the landowners. : | 
_.. Section 6 of Reorganization Plan No. wv (ealietomed: to ee De- 
) “partment “The. functions of the Soil. Conservation Service. in: the a 


So Department of Agriculture with respect to soil and moisture conserva- 


- tion operations conducted on any lands under the oP of the | 


Department of the Interior * .* *.” 


Although a literal reading. of the language quoted. i in. rae pres ee eS 


: cen might lead to the conclusion that all soil and moisture con- __ 


_ servation activities on Jands under ‘the. jurisdiction of this Depart- 


ment, including operations for the benefit of privately owned lands — 
: oath or in the same watershed, are to be performed by: agencies of 


<< this Department, T am of the opinion that it was the purpose of sec- 


_tion.6 of the plan to transfer to this Department only those- functions | 
_ which relate. to the protection of lands under the jurisdiction of this. 
. Department. © Section 6, it seems- to: me, was designed. to’ divide the | 

authority for performing” soil and ‘moisture conservation | activities — 


| es between the two Departments on the following basis: Operations oe 
looking toward the protection of all lands other than those:under 


the jurisdiction of this Department are to be performed by the De- . 
_ partment of Agriculture, while operations for the protection of Jands _ 
_ under the jurisdiction of this Department are to be performed by the. 


Department : of the Interior. This is borne out’ by the Preside nt’s eo a 


_ message in submitting the plan to Congress.1._ | a 
The same principles which led the Acting Carne in 1941 to con 


ae clude’ that: this Department has authority. to conduct soil: and moisture > | 
- conservation: activities on privately. owned lands. (with: the: consent. of 3 


the. _owners) only “i in those situations where the primary purpose of 


the operations is to protect lands under the jurisdiction of this Depart- : 


ment Jead me to conclude that: this’ Department could not properly — 


— eonduct' soil and. moisture. conservation activities on lands under its ~~. 
ss jurisdiction if the primary’ DURDOre of such Cra: were » to benefit 7 2. 


privately : owned. lands. 


~ I do not mean to imply that sil er wotsbire ponssiGeibn ni notivitios sf ; fs 


conducted by this Department must be solely: for the benefit of lands 


_ under the. jurisdiction of this Department. and that such. activities : : 


cannot be carried on by the Department if it appears that any bene-. 
... fits, however: slight, will flow to privately, owned: lands. ‘However, ss 
| the. chief objective of any soil and ‘moisture conservation activities’: 


me 6 conducted by this Department on lands under its jurisdiction must be a : . 


_. the protection of the Department’s lands. ‘The test, therefore, is not 
~~ the quantum of benefits that may flow to privately « owned Mende: pas oe 


the purpose for which the activities are conducted. 
. Your first question 4 1S. answered accordingly. 


"1 H-Doe, 692, ‘Teth Cong, (3d sess. -_ - 
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- 9, Your coon jqusetion is. whether the Department may conduet ng 
~ goil conservation work-on Jands under its. jurisdiction if the sole or 
chief beneficial result of such work will be reduction in the siltation 
of federally | constructed. reservoirs, irrigation works, or other water~ 


~. shed improvements. in connection with such. reservoirs: or r irrigation 


projects. . 

As section 6 of Recroanization. pares No: Iv vests in cis Depart- | 
ment authority to conduct soil and moisture conservation activities for | 
the protection of lands. under its. jurisdiction, it necessarily follows 
that the Department, may. conduct soil and moisture. conservation 
activities on lands under its jurisdiction for the purpose of protecting 
reservoirs, irrigation works, or other related watershed sie ae 
under the jurisdiction of this Department. - ts 

Your question, however, is broader in scope than a response Pade 
in the preceding paragraph. You inquire whether such activities may 
be conducted for the benefit of “federally constructed” reservoirs, etc.. 
‘Many such structures have, of « course, been.constructed and are main- 
tained by agencies | of the Federal Government: other than the Interior >, 
Department. _ : 
In view of a previous ‘construction of section. 6 of the anes as 
vesting in this: Department only the function of protecting the lands 


under its jurisdiction, I must conclude that this Department does not. . | 


have authority to conduct soil and moisture conservation activities on | 
lands under its. jurisdiction for the purpose of protecting federally 


constructed reservoirs, irrigation works, and other related improve-. 


ments which are under the jurisdiction of Federal agencies. other than | 


on this Department. ‘The residual authority to conduct soil and moisture _ 


. conservation activities for the protection of lands under the jurisdic- 
tion of agencies. of the Federal Government: other than the Interior — 
7 Department. remains in the Soil Conservation Service of the Hepat 

| ment of Agriculture. _ : 
8. Your third ‘question is whether, if the conservation. of privately 


owned lands requires the. performanee of soil conservation work on - 


Government-owned lands, the Soil Conservation Service is author- 
ized to perform such work on the Government-owned lands, subject: 
to the agreement of the Federal agency administering such lands. 

My answer to your first question necessarily implies ¢ an | affirmative 
answer to your third question. .. 

Prior to the issuance of Rprpaniaanon Plan Ne: IV, the Soil Con- 
servation Service: was authorized to perform soil and moisture con- 


servation work on lands-owned or controlled by the United. States, in- 
cluding lands under the jurisdiction of this Department, where the — 


primary purpose of such work was. the conservation of privately 
owned lands. It was, of course, required to obtain. the cooperation of oe 
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: the agency having jurisdiction over the: jands’ on which the work was 
performed. | ‘As previously indicated, I do not believe that this au- 
ony, was affected by section 6 of Reorganization Plan No. IV. | 
4, Your fourth question is whether the Bureau of Land Manage- | 
ment may, jointly with the Soil Conservation Service, engage in soil — 


and moisture conservation work on the same lands under the situation 


presented by the first question i in your memorandum or under the situ- 

ation discussed in opinion M-30997. - | . 

_- This ‘question evidently: coritémplatos joint. ‘activities by the Bureau 
of Land Management and the Soil Conservation Service for (a) the 

| protection of privately owned lands by the conduct of soil and moisture © 

conservation activities on lands under the jurisdiction of this Depart- 3 

ment, and (b) the protection of lands under the jurisdiction of this. 


- Department: by the conduct of such activities on privately owned lands. 


Under section 6 of Reorganization Plan No. IV, two departments 
of the Government have authority to perform soil and moisture -con- 
servation work under the Soil Conservation and Domestic Allotment 
Act.. The responsibility for the conduct of such activities in order 
to protect privately owned lands remains in the Department of. Agri- 
culture, while the responsibility for the conduct of such activities in 
order to protect the lands under the jurisdiction of the Interior De- 
partment has been transferred to this Department. It is fundamental 
that neither Department may delegate to the other its responsibility 
_ for the performance of the functions assigned to it? 

On the other hand, nothing in the plan prevents: the two Depart-. 
ments from agreeing to assist and cooperate with each other in carry-- 
_ ing out their respective. functions in the field of soil and moisture con- - 
servation. In fact;the:two Departments have been operating under 
such an agreement for the past 8 years. On April 20, 1942, the Secre: » 
tary of Agriculture and'the Secretary of the: Interior siiered into a 
Memorandum of Understanding * which states, in part, as follows: 


ig ee When such lands are intermingled or the projects are javeuelaiea. 


attainment of the ultimate goals set forth by. the Congress necessitates coordi- 


nated and integrated action programs on lands subject. to the respective author i- 
ties ofthe two Departments. Recognition is- accorded the fact that operating : 
conditions are so varied. that a specific agreement setting forth in detail the 
cooper ative. relations that are necessary would: be impracticable. but that it is 


advisable for the ‘two ‘Departments to. agree in broad. general ‘terms on. the. ° 


basic principles necessary and desirabie to effectuate the fullest. possible coopera- 
tion in the per formance of soil and THOMSLUre: conservation operations. Therefore, . 
itis: mutually agreed = 

1. That the two Decareuenis, aia the representatives: eheveot, will, under. 
- the legal, fiscal, ‘and. other limitations respectively governing each, endeavor to. 
eat “cooperate. f fully and. freely in the exchange of information: relative to soil. and 


-2 See: Solicitor’s opinion  M-35078, October 4, 1948, 60 Tt oa 282." 
3 Depaitmental nee 1-315 ( Part 2) . a 
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moisture Soukervation ade ip all soil and moisture conservation. operations in s 


% joint. territory, and that in such. cooperation the. basic purposes of the Congress 
will be kept in mind and will be the guiding influence in initiating and [ carrying: = 


- ae ‘ough such cooperation as: may be.required.. 


. That in bringing about. this desired cooperation. the ‘Department. Of the: us 


| Interior and the Depar tment of Agriculture will authorize their respective bureaus 
and ageicies ‘concerned . with land use: to enter into field’ agreements or other 
appr opriate arrangements ‘providing: for collabor ation and cooper ation - ‘in. the . 


solution of conservation problems of mutual concern, to the end that unnecessary — 
‘duplication of effort be avoided and that the activities of the two. Depar tments. 
pe supplemental in the: conser vation of two of the Nation’s gi ‘eatest resour ces, a 
Soil and: water, ‘and ther eby assist in the pr omotion: of human welfare. : 
" Moreover, either Department. may place with the | other, under 
section 601 of the Economy Act of J une 30,.1932 (31. U.S. C., 1946, 
ed., sec, 686) , orders for the performance of soil and. ane hice con- 
servation work falling within, the ‘scope of the requesting depart _ 
- ment’s: responsibility. er | 
7 ~The principles Stated, abo govern 4B answer to. your fortis 
question. A more specific answer cannot be given.in the absence of 


a statement from you. outlining i in detail the nature and extent . the : ee 


joint activities which may be contemplated. 


“Masmx. G Warr | 
| | Solicitor, 


APPLICABILITY ¢ OF THE MINERAL LEASING ‘ACT FOR ACQUIRED : 
_ LANDS TO. LAND IN, THE NATCHEZ TRACE PARKWAY — 


= National Parks—National Monuments—Diseretionary Power. : 2 


The Natchez Trace ‘Parkway is not a national park or a national 3 monument | 
~ and; hence, is not within the exception, “national - parks or monuments,” 
stated. in section 3 of the Mineral Leasing. Act for Acquired Lands. 
. ‘The Mineral Leasing Act for Acquir ed. Lands: is applicable to. all acquired lands, 
_ ~ other than those expressly excepted in the act. ee 
The lands within the Natchez Trace Par Ikway, not being within any catezory- 
of. acquired lands expressly excepted from the. scope of the. Mineral. Leasing 
_.. Act for. Acquir ed Lands, are subject. to leasing under that act. . . ; 
The Mineral Leasing Act for Acquired Lands merely, grants to ie ere 
of the Interi ior 3 iQ: permissive. power: to issue: eages: on the. lands. that. care 
subject to the act; and, ther efore, the determination. as ‘to whether. lands of 
the Natchez Trace Parkway will or will not be leased under that act is 
Jalaceeonary with the mec etary. eo. 4 . 


M3609 00 eee a Sema 180 
To ease Suonerary Dory. | of 23 | + 


> This - responds to«your request for. my opinion on. the: ‘question ior 
whether lands included i In the Natchez, Trace Pathway. are. euniet Y to’ 
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leasing under the Mineral Leasing ‘Act for Acquired Lands, which 7 


was enacted on August 7, 1947 (30 U. 5. C, 1946. ed. , Supp. 1H, secs. , 


851-359). 


Section 3. of: the Mineral ae ‘Act: Por oer ade. (80 
is S. C, 1946 ed., Supp. I, sec. 352) provides, i in part, as follows: 


5 RR, a, all deposits. of coal, phosphate, oil, oil shale, gas, sodium, potassium, 
and sulfur which are owned or may hereafter be acquired by the United States 
and which.are within the lands acquired by the United States (exclusive. of. such 
deposits in such acquired. lands as are (a) situated within incorporated cities, 
‘towns and villages, national parks. or monuments, (b) set apart for military or 
naval. purposes, or (c) tidelands or submerged lands) may be. leased by the 


7 ‘Secretary under the same cong ome as contained in the leasing PEE ee of 
| _ the mineral leasing laws sae [Italics. supplied.} — 


The lands within the Natchez Trace Parkway a are “sequired lands, ? 
He that term. is defined in section 2 of the Mineral Leasing. ‘Act for — 
Acquired Lands (30 U.S. C., 1946 ed., , Supp. III, sec. 351). Accord-- 
ingly, the question to be dstarnied is. whether the Natchez Trace — 


| Parkway 1 is a national park or a national monument within the mean- 


ing of the italicized phrase i in the quotation set out above andisthereby 
- excepted from the provisions of me Mineral Leasing Act for edenee a 
Lands. © : : 
~ Certain areas in the United States sad its Hereivaries hae been set | 
aside and designated as national parks by: acts of Congress, e. g., 16 
U. S. C., 1946 ed:, secs. 21-21a (Yellowstone: National Park), 91 
ae (Mount Rainier National Park), 121 (Crater Lake National Park). 
‘Certain other areas have been set aside and designated as national 
“monuments. The great majority of the national monuments have 
been established by proclamations of the President. issued pursuant. to 
_ the general authorization contained in section’? of. the act of June 8, - 
1906 (16 U. S..C., 1946 ed., sec. 431). However, some national monu- 
ments have been established by Presidential procl amations issued pur- 


fe suant to special acts of Congress, e. g., 16 U. S. C., 1946 ed., secs. 4338, . 


441e, 445. Still other national monuments have beet directly created 
by acts of Congress, e. g.,16-U. 8. C., 1946 ed., secs. 433g, 433k, 442. 

». Thus, each. national park has beet specifically designated as such by 
an act of Comirtete, and each national monument has been Specifically 


yee 2 

All the ational ae and national monuments are » administered by 
the National Park Service. — a ee 
In addition to. the national picks and ianoaal: oonmaente: on 
| National Park Service also administers other. areas. These. include. 


national historic sites established under the act of August 21, 1935. - 


(16 U.S: C., 1946. ed:, secs. 461-466), national historical parks (6 g.5 | 
16:0. S. C.; "1946 ed.,' secs. St, 159, 211), national military parks . (16 
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UL S. Ge “1946 ae sec. “All ‘et seq.) ,” and national oe the 


ce Natchez Trace. Parkway was established by the act: of May 18, 1938 
6 UES. C., 1946 ed., See, 460), which provided that the ‘parkway - 
should be Saministered by the Secretary. of the Interior through the | 


x National Park Service: pursuant to the act. of August 25, 1916 Oe " 


YL. aU: 8. C., 1946 ed., secs, 1, 2-4). 


It is ea that the. terms “national parks” ad castional monu- - 


ments” have definite meanings and include only certain classes of 


areas, i. e., those areas which have been expressly declared by statutes _ 
or by. Presidential proclamations to be national parks or national 
monuments. Obviously, these terms do not include national parkways. 
It must be concluded, therefore, that the Natchez Trace Parkway 
-. does not fall within. the exception, “national parks or monuments,” _ 
a stated i in section 8 of the Mineral. Leasing. Act for Acquired Lands... _ 
~”" Moreover, I do not believe that there.is any sound legal basis for a 

| ailing to the effect that the Natchez Trace Parkway,. though not 

| expressly excepted from the provisions of the Mineral Leasing Act. for 

Acquired. Lands, is nevertheless. removed by implication from, the 


7 core of that statute. 


_ «The enactment of the Mineral. i asine het fot Met Tisnds was 
Seionet by : an opinion of the Attorney General to the effect. that the - 
Miner al Leasing Act of 1920, as amended and supplemented (30 U. S. 


7s C, 1946 ed., sec. ‘181 et seq. . was not applicable to lands acquired by 


the War. Depar tment in the course of its rivers and harbors i unprove- | 


“ment program; inasmuch as that act “had peculiar-application to the = 


public domain.” 40 Op. Atty. Gen. 9,.13 (1941). ‘The purpose of the 
‘Mineral. Leasing Act. for. Acquired bande: was Clearly. stated. by. the 
Committee on, Public Lands of the House of Representatives in its 
report. on, the bill. (H. R. 3022, 80th. Cong.) which later, became: io 
statute under consideration, here.. The Committee said that— — 
+ & The proposed: legislation cba the mineral leasing laws. OW. ap- | 
aia is public domain lands, :to all acquired lands, ee certain Ss 
Be oi * TH. Rept. 550, 80th Cong., p..2; italics.supplied.] | ae os 
.In view. of the ‘clear. congressional statement of ‘purpose, I jo not 3 
| believe that. this Department. would be warranted in reading into the 


Mineral Leasing Act for Acquired Lands any exceptions to its provi- ae 


; sions, other than those cesar) stated ee ae ro In section. 3 
of the act. | | 
For the reasons. indicated abere, it is my. opinion. that ‘lis Natcher 

- Trace Parkway is subject to. leasing under: ane Mineral Leasing: oul 

for Acquired Lands.. cys 

Perhaps attention. should c aalled, ee to ‘the pale ae aie : 
--guthovity of the Secretary to issue leases’ under the Mineral Leasing — 

- aaa: for. ee Lands 1 1s: merely. permissive. The. Congress has not ; 
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| imposed upon the Sectetary a1 any creed requirement | that he exer- 
. eise the power thus conferred’ upon -him, “Section 3 of the act states 

- that the lands which are: subj ect to the provisions of the act | be 

—Jeased by the. Secretary y.” [Italics supplied.] _ 
‘Therefore, the determination of the question Wiese. a Nesing pro- | 


eram respecting Jands within the Natchez Trace Parkway will or will *¢. 


not be undertaken by the Department under the Mineral Leasing Act 
| for Acquired Lands j is left jo the discretion of the Secretary. 


“Masrex G. Warre, 
Pere a 


ae (> EAB BOWER, COMPANY. — 
; A-25936 - _ % -Devided September 19, 1950 
Right of- Way for Electrical Tiansmission Line. | 


“No right in. or to a. right-of-way under the act of March. 4, 1911, arises until 
the granting of an easement by: the head of: the pz alee having og, 
tion over a particular area of land. ; 
It is within the discretionary power of. the Secretary of the Interior to impose: 
_ the conditions embodied in paragraphs (r) and (y): of 43: CER 245.21 among. 
| the terms and conditions required ta be agreed to by all applicants for rights- 
7 of-way for transmission lines Across lands under the. contr ol of this ee 


| ae | | . | 
APPEAL FROM. THE. _BUREAY oF LAND MANAGEMENT | be 


This Succesdine! involves an application of the Idaho Power Come 
pany ; for an electric transmission line right-of-way across public lands. — 
in Oregon under the act of March 4, 1911 (43-U. 8. C., 1946 ed., sec. 


961). In the course of the proceeding, the Company objected to beitip: a 


bound by certain regulations, namely, paragraphs (r) and (v) of 43. 
CFR 245.21, as a condition of the approval of its application. : ; 
Paragraph (v) of 43 CFR.245.217 ‘provides, in substance, (1) that 
| the grantee of a right-of-way fora power transmission line having a 
voltage of 33 kv. or more’ must-agree to. allow the Department to 
utilize for the: transmission of electric power any surplus capacity of 
the line not needed by. the: grantee, and to allow the Department to 
increase the capacity ofthe line at: the Department’s expense and to 
‘utilize the increased capacity for the transmission of electrical power }. 
(2) that the Department will bear the expense of making interconnec- 


tions and of increasing the capacity of the line and will bear the pro- 


-portionate cost of maintaining and: ‘operating the line-after intercon~ ~~ 
n ection; ae that ify vat oe time aes ee to the certification: iad ue | 


os: 1 Amended ‘July, 18, 1949’. laa FY R. 4620), ‘Cumillative Poeket supp. 1949 ed., 43° CER. 


Se ake SS IDAHO. POWER COMPANY:  - 445 © 
a 7nars September 19, 1950 oe ee 
easement. holder that: surplus. capacity is alba, for. Sealaion by : 
‘the D Department, the easement holder. needs.the whole-or any- part of 
_ the capacity. pr eviously cer tified as being surplus to its’ needs, it may 
revoke or modify the previous certificate by giving the Secretary of. 
the Interior 30 months’ notice in advance of its intention in this re- 
spect; and (4). that after the revocation of a certificate under the cir- 
cumstances summarized in (3), the Depar tment’s utilization of the 
particular. line will be limited to the increased capacity, if any, pro- 
_ vided by the Department at its expense. The paragraph also provides 
for reciprocal accommodations, in that the easement holder may trans- 
mit electrical. power over the interconnecting system of. the Depart- 
ment. Finally, paragr aph (v) provides that the terms and conditions — 
| ‘embodied 1 in the paragraph may be modified at any time by: meaus of - 


oa supplemental agreement negotiated between. the parties. a 


The Company asked. that its application be granted with the andes: 7 


standing that if at any time paragraph (v). “should be revoked in 


whole or in part by the Secretary. of the Interior, or if at any time the - 
| invalidity of said paragraph in whole or in part Should be established | 
asa result, of judicial pr oceedings, paragraph (v) shall no longer be. 


~ binding upon. the Company to ie extent of such. revocation. OF 


invalidity.” a 


7 ‘Paragraph (r) of 43 CFR 245, o1 jaiiilen’ in ence hae the - 
aaenen of the easement.to the. ‘United. States or the transfer of the 
same to a State or municipal corporation may be required in the event _- 


that: any of them shall have acquired such works,. equipment, struc- 


‘tures, and other property of the easement holder’as‘are on the lands | 
subject to the easement and shall have paid the easement holder ie a 


a a reasonable value of such works and other property... 
By a letter dated December 7, 1949, the Secretary of the ee ior 


ee uled the objections of the Company to paragraph (v) of 43 CFR — 7 


045.21 and. denied the Company’ s request. that the right-of- way be 
granted subject to the understanding quoted above. Thereafter, a 
decision dated June 8, 1950, by the Associate Director of. the Bureau | 
of Land Management ‘formalized the determination announced in the 
Secretary’s-letter of December.7,:1949,.and, mM. addition,.overruled the 
objection of the Company to er (r) of 43 CFR 245.21 and, 
denied a request for a waiver of both paragraphs (r) and (v). The 
Company thereupon took an appeal to the head of the Department. 
So far-as relevant to this proceeding, the act of March 4,1911,  SUPTA, 
provides: | | | ; 
That the. head of ‘the ‘department ‘iaving: jurisdiction’ ‘over the: lands be,-and 
he ‘hereby: is; authorized and:: empowered, under: general regulations, to. be’: ‘fixed 


by him, to grant an easement. for rights-of-way, for a period not exceeding ‘fifty _ 
years ‘from the date of the. issuance of “such grant, ere ACTOSS, and upon. the 


9489: 555482 
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a public lands: * * * of the Unitea Sistas oe . electrical poles. and lines for the - 
transmission. and distribution of electrical power ne | 


= This. language is permissive, not. mandatory. The Secretary. of the | 


involved | in this et ne has ‘the seer eee power - erat or : 
to deny the easement requested by the Idaho Power Company.’ In - 
offering an easement to the Company, he may attach such conditions _ 


- : to the proffered grant as he. believes to be in the public interest. The _ 
-. applicant, in turn, may accept or reject the proffered easement with 


conditions attached, as its interests may dictate.’ 

— An applicant acquires no right under the act iif March 4, 1911, by 
the mere filing of an: application for an easement. A right ander : 
that act arises.only upon the granting of an easement by the head of © 


_ . : the department. having jurisdiction over a particular area of land. 


Although the condition imposed by paragraph. (v) of 43 CFR 245.21 
‘may reduce the quantum of the estate which the Congress authorized nc 
to be granted under the act of March 4, 1911, I believe that such a 
- condition is within the permissive ie of the 1911 act. ~The Con- 
gress fixed the maximum limit of the éstate which may be- granted, _ 
ie, an unconditional easement covering the exclusive. use of a right- — 
~ of- “way for a term of 50 years. It left for determination by the Secre- | 


- tary, in his discretion, the extent of the estate, within that maximum. 


net limit, which’ is ‘to be’ granted in a.particular case. ~The requirement a 


in paragraph (v) that. applicants who ‘seek rights-of- -way across the 
public lands for the ‘transmission of electrical power shall agree to 
permit the Department. to use the surplus capacity of their lines, with 
no additional cost.to the applicants, is a reasonable requirement de- 
signed to protect the public interest, in my opinion. ~ 

With regard to paragraph (r) of 43 CFR 245.21, the Department ne 
| has held that the power in ‘this paragraph to require the transfer of — 
an easement is limited to instances in which the easement is essential — 
to the use of property previously | transferred: by the easement holder, 


' and that, in such instances, the provisions of paragraph () are in- 
tended to ensure that the new owner of the property may acquire the 


| right- of-way along with the improvements upon the: tight-of-way.! 7 
The imposition of. this condition is clearly within. the “scope of the 


a Secretary’s authority under the 1911 act, in my, opinion. ‘It is in the. ve 
public interest that the public lands shall not be burdened with ease- 


ments which ¢ can no longer be. used effectively. ne ae 
_. For the reasons indicated above, it appears that no error was com- 
é mitted by. the Associate Director of the Bureau of Land aera 


* Solicitor’ s ‘memorandum of 7 une 15, 1949, “Rights. of- “way for power r lines, across public 


~ Jand.’’ 


3 California 2 Bleetric: Power Co., 5S: L D. 607 (1944), modified on i feliaring, 58 I, D. 621. 


" 444) ee eo = FRANK C. CHURCHILL = “oo 3, Pia 
: Bae wit October 5, 1950 | or, 


oe Gees paaant to aune authority aladuied: to me by the Sates 7 
tary: of. the Interior (sec. 23, Order No. 2509; 14 F. RB. 307),:the — 


~ decision. of the. Associate Director of. the Bureau of Land ee 2 


ment is s affirmed.” Hoek i had 
a | Masry G. Wurre, 7 
7 Sohettor. 


| Bo as | FRANK C. CHURCHILL. 
“A-25046 : : b "Decided October 5, (1960— 


| ‘Homestead Entry —Nenoontiguity: of Lands. 


eo Rae an Alaska. homestead entry is allowed prior to ae 10, 1949, in 
paras justifiable: ‘ignorance of the fact. that it.is:bisected by a- highway right-of-way 
reservation, the entryman, when he submits final proof, should not be required — 
to select one of the two. portions of land into which the tract is divided, and 
ae relinquish the-other, but should be issued a patent to the entire tract, exclu- 
"give only of the land covered by the highway reservation, : 


“APPEAL. FROM THE BUREAU OF LAND MANAGEMENT | 
: Frank C: Churchill has appealed to the head of the Devattnent 


from a decision of the: Assistant Director: of the Bureau of Land | 


Management requiring him to select one portion of the land included 

| within his homestead entry for-which to receive a patent. _ 7 

_ Mr. Churchill made homestead application (43 U. S. C., 1946 od; . 
sec. 161) for the SW1, sec. 29, T. 20 N., ‘R. 6 E,, S. M.., , Alaska, us 
June 20, 1949. He submitted final proof on February OT, "1950. - This 

owas deemed to be satisfactory’ except the field report ‘disclosed that 


the land: concerned was crossed. by the Glenn Highway, the right- of- _— 


way of which—100 feet on each side of the center line of the highway—. 
Was: withdrawn by Executive Order No. 9145 of April 93,1942 (7 

FE. RB. 3067) This withdrawal was not indicated on the ace books 
when the entry was allowed. Final certificate was issued by the 
acting iInanager of the district land office’ with the. right-of-way ex-. 


_ cepted from the grant of land. It was decided, when the final certifi- — 


cate was sent to the Bureau of Land: ‘Management; that the land on | 


_ either side of the highway was noncontiguous, and, consequently, that 


| Mr. Chiurchill’s offer of final proof could be siceapted only as to one 
portion of the land on either side of the highway, but not. for both. 
_ The homestead law under which Mr. Churchill’s entry was. made 
‘provides that land entered: under: it is “to be-located-in-a Hike in con-— 


-formity to the legal subdivisions of the public lands. * * *.? 43 | 
tt Ue Os 1946 ed., sec: 1615 see Hugh Miller, 5.L. D. 683. . The. Depart- 


oa hig withdrawal: was: aoa by Public Lana ‘Order: ‘No. Got ‘of August 10, 1949" (14 | 


F. R.: 5048); which. withdrew. from: all. forms Of: appropriation. under. the public- land laws — 
_the public lands lying within 150 feet on each. side =o the center line of the Glenn Highway. 
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— ment. ver in the: cast decided, ee that when a homestead. shee 


x is-‘made in good faith of a tract of land: which is: later discovered to be | 


~ divided into two parts by a: strip of land which is’ unavailable for ; 


| ~ homestead. entry, it is not required that a patent be denied to the 7 
~~ entryman because of noncontiguity. Lannon v. Pinkston, 9 Le D. - a 
143; Akin v. Brown, 15 L. D..119; B. F. Bynum. et al., 28 L. D. 389 ; hice 


De Simas v. Pereira, 29 L. D. 721. Jt has also been decided that a ~ 

power line right-of-way which bisected a tract of land applied for 

_ under the homestead law did not render the two portions into which 
the tract was divided noncontiguous. wee F. Wunsch, 43; L. D. 

551. In that case it was said.: | 


a considering the purpose and effect of said withdrawal ‘end the ex- 
pressed willingness of the applicant to. make entry and take patent exclusive. of | 


: the strip reserved by: Executive Order, the Department . believes. that. the proper | 


solution of the difficulty rests in the allowance of the. entry and thei issuance: of 
“patent thereon, exclusive of the 180-foot strip reserved and withdrawn. for the — 
transmission line.. teed 

In the light ¢ of these cases, it cannot: acy: be said that the 
Department is required in’ the circumstances of this case to issue a 
_ patent. for only one portion of the entry bordering the highway. Mr. 
~ Churchill’s entry was allowed, and he entered the land and made. 
improvements on it, in ignorance of the highway reservation and the _ 
effect that it might have on his entry. To some extent, responsi- 
bility for his ignorance is attributable to the Bureau of Land Man- 
agement. It is true that regulations adopted March 28, 1950, for- 


mulate a policy of restricting entries to one side of the Glens Highway. a 


. But; apart from other.considerations, the regulations expressly apply 
to “a right or claim to public land in the territory * * * initiated 
on or after August 10,1949 * * *” 43 CFR 74.28; 15 F. R. 1874. 
The entry in this case was allowed on J une 20,1949. - 
A patent tothe entire tract of land entered by Mr. Churchill, ex- 
cluding only the land covered by the highway reser rvation, should be. 
‘issued to him. | | 
‘Therefore, in pursuance of the authority delegated to me by fi 
Secretary of the Interior (sec. 28, Order No. 2509; 14 F. R. 307), 


the decision of the Assistant Director of the Bureau of Land LPeanAES: = 


i ment is reversed. Nie. _o 

Lae Ww: oa wee ian 

= Acting Solicitor. 
"REORGANIZATION PLAN NO. 3 oF 1950. 


_ Delegation of Authority—Availability of Official Records, 


"Section i (a) of Reorganization: Plan No. 3° ‘of 1950 transferred. to the Secre-" ves 


a of the Interior on ‘May 24, 1950, all me functions which were, as of that: 2 
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: ae | December 6, 1950 | a. 


‘date, vented in other officers of. the Interior Department « or in depar tmental ; 
employees or agencies. a 
ae Functions. vested. in subordinate officers of ine Department or in departmental 
employees or agencies by: legislation enacted after May 24, 1950, are not 
affected by section 1 (a) of Reorganization Plan No. 8 of 1950. . 

~ Subordinate officers. of the Department having custody of official. records. are 

‘authorized by the act of August 8, 1950 (64 Stat. 402), to furnish copies of. 

such recor ds to. per sons: outside the Department, and to authenticate such 
copies when. appropr iate, and this authority is not affected by section 1 (a) 

of Reorganization: Plan No. 8 of 1950.- 3 : | 

Subordinate officers of the Department haying cantpay of official records are 

subject, in. the exer cise of the authority vested in them by. the act of August 

3, 1950, to. the supervision. of the Secretary. of the Interior and to the per- 

tinent regulations issued by the Secretary... : 


Ss M-36060. 7 ee aaa ae ane _ ig ak 


Tor THE SucRETARY.. 


i donot believe that it is ; necessary, or ae it ound ie idvicabie: for — 
you to issue’ ‘the proposed order: entitled: ‘Delegation of authority to: ‘ 
authenticate copies of records of Bureau of Mines,” which the Di- - 


rector of the Bur eau of Mines submitted to you with his memorandum _ 
of November 22. ans rr 
The proposed aes “was erepared on the basis of an assumption 
= that, as a result of subsection (a) of section 1 of Reorganization Plan : 
No. 3 of 1950. (15 F. R. 3174), all authority to authenticate copies of — 
official records of the Department is concentrated in the Secretary of . 
the Interior, and that a delegation of such authority must be obtained 
_ from the Seer etary before a subor dinate officer of the Department can . 
_ properly. execute an authentication. , 3 | 
«It was. provided in subsection (a) of section = of Reorganization | 
~ Plan No.3 of 1950 that— _ | ee a te % 
| + * * there are hereby ihatoreed: to. the. Secretary of the ‘Interior all 
functions of all other officers of the Department. of the Interior and all func- 
tions of all agencies and employees of. such Department. [Italics supplied.1 
The italicized ‘wor ds in. subsection. (a) plainly implied ‘that the 
transfer of functions to the Secretary . of the Interior. from: other 
officers of the Department. and from. departmental | employees and 
agéiicies was to be accomplished on the effective date-of Reorganiza- - 
tion Plan No. 3 of 1950. Therefore, all the functions which were | 
vested in departmental officers other than the Secretary of the In-- 
_ terior and in departmental. employees and agencies as of the effective 
date of Reorganization Plan No. 3 of 1950—which was May 04,.1950— 
were’ ‘automatically transferred on. ‘that: date: to the. Secretary of. the 
Mnterior.. “¢ | a e : 
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"Sennersaly: any fneciene which’ may ave oe vested in sabe : e : | 


dinate officers or employees of the Department, or in departmental - 
agencies, by legislation enacted subsequent to May 24, 1950, are not 
affected by subsection o of section 1 of Reorganization Plan No. 3 | 
of 1950. : 
ae) is provided in he act of August ‘1950 (64. Stat. 402) 9 ee : 


The Secretary of the Interior, or any of the officers’ of that ‘Department may, 


when not prejudicial to the interests of the Government, furnish authenticated ~ 


Or unauthenticated copies of any official books, records, papers, documents, maps, 
: plats, or diagrams within his custody ek OF, ‘[talics supplied.] on 


As indicited above, the authority conferred. by this: aintabes on neeaeS. 7 


. ordinate officers of the Department is not affected by subsection (a) of : 
section 1 of Reorganization Plan No. 3 of 1950, because the act of 


- August 3, 1950, was enacted after the effective date of the Reorganiza- __ | 
— tion Pian. Therefore, any officer ofthis Department: having custody 
of official records ; is authorized by the act of August 3, 1950, to fur. 


nish, ‘under the limitations prescribed in that statute, cuthénticated: or 
unauthenticated copies of such records.to persons outside the Depart- 


~~ ment. ‘The authority to furnish authenticated copies necessarily car- se a 


ries with it, in my opinion, the related power to execute appropriate | 
authentications. It is not necessary for such an officer .to obtain from 
the Secretary of the Interior, or from any other official, a delegation _ 
_ of authority with respect.to the furnishing or authentication of Copies i 


_. of official records in his custody. 


Of course, all the subordinate. officers of this Degas vont are subj ect. ; 
to the general supervision of the Secretary of the Interior in the 
| performance of their functions (5 U.S. C., 1946 ed., sec. 22). Hence, 

any subordinate officer of the Department having custody of official - 
| records 1 is not only subject to.the limitations prescribed 1 in the act of 
August 3, 1950; with respect to the furnishing of copies of such records _ 
_ to persons euiaics the Department, but he is also subject to such de-_ 


- partmental regulations respecting this matter as may: be issued by the’ - 


' Secretary of the Interior from time to time. The Secretary’ S current 


regulations covering this field are found in 43 CFR, Part 2.2 These : | 
_ regulations are applicable to, and seem to provide adequate guidance oe 


for, subordinate officers of the Department in there exercise of oe fune- a 
oa tions vested i in them wie the act tof August 3, 1950. | os 


Mastin G. Wanre, Secu 
Solicitor. ant 


“his statute revised and reenacted the provisions of law codified in 5 U. i C., 1946 
= ed., Supp. ET, sec. 488. 


2One of the sections, 48 CFR 2.4, was amended on August 30, 1950 (15 F. RB. 5956), 
and ‘three’ of the sections, 43 CER 2.2, 2:6,.and 2.20, were. amended on Nov ember 24, 1950. 
fall R. 8186). 
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DAMAGE ‘DONE BY ‘WATER. ESCAPING FROM. AGENCY. VALLEY 
a RESERVOIR, ‘VALE PROJECT, OREGON rae 


Trrigation’¢ Claims—Activities of the Bureau of Reclamation—Period of 
Limitations. % 


Claims for property damage madsen by the flooding of downstream lands whieh 
spillway gates at‘a Bureau of Reclamation. dam gave way may: properly. be 
regarded as “arising: out of activities of the Bureau of Reclamation.” = 

» The authority in:the. Interior Department Appropriation. Act, 1951, for the use 
of Bureau of Reclamation funds to pay claims for pr operty damage “arising, 
out of. activities of the Bureau of Reclamation” does not extend to claims 
based upon tortious acts or omissions by Bureau of Reclamation personnel. 

Trrigation claims which arose on May 7, 1942, may be paid out of funds appro- 

priated to the Bureau of Reclamation in: the nite) ior Department Appropria- 
tion. Act, 1951. : s 

The payment: of irrigation aniins: ander the Interior Department. Appropria- 

tion Act,. 1951, is. discretionary with the Secretary of: the Interior ; ‘and no | 

| claimant has a legal right to demand compensation for property. damage ; 
arising out” of ‘nontortious : activities of- the Bureau of: Reclamation. ; 


| M-36064 Duce near 26, 1950. 


To Mr. ‘Howinn R: Simsox, Rudiowad, CouNsEL, Rucion 1, Bureau OF 
RECLAMATION. | 


- This. responds to your request of December 13. for divin on the 


guastien whether payments may properly be made under the Interior ‘ 


| Department Appropriation Act, 1951 (64 Stat. 595, 679), upon claims’ ; 
for compensation because of property damage which: occurred under — | 
circumstances summarized by you in the following. language: | i 
On May 7, 1942, two spillway gates at the Agency Valley Dam oD. the: vale, 


reclamation project gave way at: a time when excess inflow. into. the Agency : 
‘Valley Reservoir was being. permitted. to flow ‘over the top of the S gates, eae 


-_ oe underneath as‘is the recognized operating practice. 


The spillway: of the: Agency Valley Dam is..a- rectangular. concrete opening oy 
one Side. of the dam. with a.lower elevation: than: ‘the. dam -itself.. Three steel. 
radial, gates. are mounted there to control releases of water from the reservoir. 5 
Hach gate is a curved sheet of steel, placed upright in the spillway area with 
_ the convex side opposed to the’ stored water in the’ reservoir.‘ The ‘gates are 
held in: place’ by means. of steel anchor bolts. set in the concrete. abutment of the: 
spillway erest:; Thus: one bolt: holds: each: of the outer. sides of the outer. gates; 
anda: Single bolt. holds in place: the. right side of the left. gate and the left side: 
of the. center. gate and another. sing gle. bolt. holds. in place the. right side of. the, 
center gate and the left side of the. right gate. Please refer to. the attached 


‘sketch of. the spillway gates... Under: normal procedures, the: gates are raised . . 


| vertically to permit water being released from the reservoir to flow under 
re them. ‘There seems to be evidence that in some instances, however, flood water’ 
was allowed. to. flow over the: top. of the gates ‘because: of a desire. to. avoid the 
possibility. of having the reservoir only partially full after, Felease. of: flood. water. 
This was pane done on May 1; 1942, 5 pr : 
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: ‘The failure of the gates seems. attributable to. the breaking of an anchor bolt” 
made of steel alloy which was, common to two of the gates. A close examination 
of the pieces of this bolt later, in the Bureau’s testing laboratory at Denver, 


showed a flaw or crack with some crystallization of the metal. The failure of | 7 ‘ 


the gates increased the release of water which caused the breaking of a canal 
and the flooding of privately owned Jand with consequent damage to cLOps. 

| The portion of the Interior Department Appropriation Act, 1951, 
| that is pertinent to your inquiry provides that sums appropriated i in 
that act'to the Bureau of Reclamation “shall be available £OG: FeV 


| payment of claims for damage to or loss of property * * * aris- 


ing out of activities of the Bureau of Reclamation * 9 * *.? — | 
. Upon applying this statutory provision to the factual situation out- 

3 lined j in the quotation set out above, it seems obvious that the flooding 
of the privately owned downstream lands when the spillway gates 
at the Agency Valley Dam gave way was clearly and directly attrib- 
-utable to the maintenance and operation by the Bureau of Reclamation ~ 


| 7 ; of the Agency Valley Dam and Reservoir. The relationship between 
cause and effect in this situation is plain and - cannot be avoided. 7 


Heice, I conclude that-the-claims.for. property.damage in this case can 


_. properly be characterized as “arising out ‘of activities. of. the Bureau - 
of Reclamation.” | ee 


- The conclusion stated in the present paragraph Hoes not, honeeh, 


dispose of the legal question presented by you. The broad language 


‘used in the pertinent provision of the appropriation act. cannot prop- 


= erly be construed as authorizing the payment of all claims for property 


: damage ‘ ‘arising out of activities of the. Bureau of Reclamation. ca | 
Since the Federal Tort Claims Act provides the exclusive means for 
the administrative settlement of claims submitted by members of the — 


public. against the Government for property damage “caused by the 


negligent or wrongful act or omission of any employee of the Govern- — 


__ ment while acting within the scope of his office or employment, under 
: circumstances where the United States;if'a private: ‘person, would-be. 


liable to the claimant in accordance with the law of the place where: 
the act or omission. occurred”. (28.U..8. C., 1946 ed., Supp. ITI, sec. — 
- 9672), the provision. of the Interior Decurcnient Appropriation "Act, 
1951, with which we are concerned here must be construed as.being | 
2 inapplicable to claims based upon property damage caused by a negli- 
gent or wrongful act or omission upon the part of personnel of the oo 


_— Bureau. of. Reclamation.. 


It is necessary, therefore, to consider whether the, ‘present eee . 


_ ion that personnel of the Bureau of Reclamation was negligent (1) 
in failing to detect the defective condition of the anchor bolt and to - 
replace it before May 7, 1942, or (2) in permitting water to 0 flow over 


| the: spillway’ gates? 
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December 26,1950 


ae £0 oe x st. meine I note: that the Chief Fingineer, in his ee 


_— “yandum of September 30, 1942, to the Commissioner of Reclamation, 


| expresses the following conclusion: 


— pe gee ees The: fact. that the defect in the bolt Was - such: that it neabanty would , - : 
not: ‘be evident, even on close inspection, would tend to negative the existence: of - 


negligence on the part of the Government in operating the gate. 


oe This conclusion. appears | to bea reasonable one, and L am inclined to - _ 
--. agree with it.. : | | 


With oe to the second pont the ee sibmieed te me is not “3 


. “ ‘adequate to permit, an unequivocal determination to be made on the 


- question whether the action of Bureau of Reclamation personnel in- 
permitting water to flow over the spillway gates constituted negli- 
gence. Additional] information of a technical nature on this point is’ 
needed. For the purpose of discussion, however, it will be assumed 
that the action of the Bureau of Reclamation: per sonnel : In. permitting 
water to flow over the spillway gates was not inconsistent with the 
duty of due care. that such personnel owed to downstream. landowners 
respecting the inundation of their lands and, accor -‘dingly, that the 
_ present claims are not in the category of tort elaase . 
There remains, then, the question. whether claims based upon prop- 
erty damage that occurred as long ago as May 7, 1942, may properly 
be paid from funds appropriated to the Bureau of | Reclamation i nm 
the Interior Department Appropriation Act, 1951.° :.. 

‘I believe that the question stated in the A recine paragraph should 
be answered in the affirmative. | ‘In this connection, it will be noted 
thatthe. Congress has not. limited the author ity under the statutory 
provision. involved here to the payment of claims based upon prop-. 
erty damage occurring in the fiscal year 1951. Since Congress has. — 


_ not prescribed any. period of limitations respecting the exercise of ~~ 


~ this authority, I believe that the matter of fixing a limitation as to 


| time’ Is: discretionary. with the: ‘Secretary. of the Interior. (or: his | 
designee). “With regard to this phase of the problem, I do not* per- 
ceive any policy consideration which | would make it. advisable, ‘In 


administering the provision of. the Interior Department. Appropria- Sox 
tion Act, 1951, discussed above, to reject claims for property damage — . 


arising out ae activities of the Bureau of Reclamation as long ago 


ce as May 7, 1942. 


“ip. Mor:. the. reasons stated. os sac on 4ie. wer of any assumption 7 
| “that Bureau of Reclamation. personnel acted. with reasonable prudence ie 
in allowing water to flow over the spillway gates, I conclude that 


the claims. mentioned i in your memorandum may properly be. paid tia 


under. the provision. of the Interior Department: Appropriation Act, 
3 1951, ‘which: mae Bureau of eee funds. available for the 
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“payment of claims fap dean toe or ie of property, * * “a _aris- : 
ing out of activities of the Bureau of Reclamation.” © ‘ 
Perhaps it should be mentioned that the payment of claims: under 
this statutory provision is discretionary with, and not mandatory 
‘upon, the‘Secretary of the Interior. No inant has a legal'right to.. 
“demand compensation for property damage arising out of nontortious. 
activities of the Bureau of Reclamation. Congress has merely granted _ 
‘a permissive power to pay such claims if it seems desirable to do so as 
a matter of policy. Consequently, an important consideration | in 
- ‘this:case.is:the view-of the administrative officials of the.Bureau of 
‘Reclamation as to whether, when the various policy considerations © 
‘are weighed, they believe that the United States should or should 
not assume the risk of property damage arising out of nontortious _ 
‘activities of the Bureau of Reclamation: under circumstances similar ; 
to outlined i in ou menoracgun | ow Soe 


Masten. G. Wares, | , 
ee. | Solicitor, 


_ WILLIAM. R. BREWER 
ee i. CASWELL SILVER 
_ A-25939 ee "Decided Tanuary 26, 1951 


| Rules of Practice—Reinstatement of Applications—Registered Mail. 


. The provisions. of the Department’s Rules: of Practice relating to notices Obs ee 


ings. 
In considering an: “appeal in a i noueontest case, ‘the Director of the Bureau. of 
Land Management may obtain and consider evidence which was not before. 
the subordinate ‘bureau official from whose decision the appeal was taken, 7 
and. may decide the. appeal. on: the basis.of. such evidence. 
“In. order. to charge an. addressee of undelivered registered: mail with con-: 
-Structive notice of such mail, it is necessary that such mail must have been 
held in the post office at the destination for the full period of time directed 

_ by the sender, excluding the day on which the communication. was received 
in the post office and the day on which the post office returned it to the sender. 


- APPEAL FROM THE BUREAU OF LAND: MANAGEMENT 


William R. Brewer has appealed to the head of the Departinent 
‘from a: decision ‘of the Associate Director of the Bureau of Land 
‘Management ‘which ' reinstated the application - (Buffalo 039900) of 

Caswell Silver for an oil and gas lease: on certain land in Wyoming. 
- Mr: Silver made application for a’ ‘noncompetitive oil and gas lease. 

-(30 U. 8. C., 1946 ed., sec. 226) on September 11, 1946. Two years 


. appeal in contest ¢ cases do not: apply” to. appeals, in oEner types of proceed- oe 


‘later, on September 17, 1948, lease forms: were e sent to Mr. Silver for 7 oe 
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| e ; ee January 25,1951 Se 
eee The ane were sent by register oi mail to the Aibugueraue, _ 
-New Mexico, address which Mr. Silver had given in his application, 
but the forms were returned by the post office, undelivered, with. a 
notation indicating that delivery had been. attempted, but that no-one 
of that name lived at that. address: Mr. rer S a iat ‘was ‘ 


ae finally rejected 6n November 3, 1948. 
On November 8, 1948, Mr. Brewer made application for a, noncom- 7 


. petitive oil and.gas Tease on the same land: . 
‘On December 6, 1948, Mr. Silver for maily- protested ie ounealle 


ies tion of his application and: requested that: it be remstated. He stated — = 


that the address given in his application was. his mother’s address ; 
that she had moved from it, but the regular. postman had been given. 


forwarding address and had consistently forwarded the mail sent 
to that address; and that the reason. why the lease forms had not been 


forwarded was ‘that the regular postman was.on vacation when they 
were received in. Albuquerque and the substitute postman did not | 


a know about the forwarding : address. — 


_ Mr. ‘Silver’ s request for reinstatement was denied by: the Regional 
| Chief of Adjudication in a decision dated. February 2, 1949.° Mr. 
Silver appealed from this decision, and it was reversed by the Assso- 
ciate Director of the Bureau of Land Management. 7 

The decision of the Associate Director was based on the ha that | 


ae the: lease forms arrived i in the Albuquerque post office at 3:15. a. m. 
On: September 20, 1948, and were returned, by that. post office to. the | 


land office at 12: 30 ‘p. m..on October 20, 1948. It was held that this 
did not constitute ‘sufficient legal service. to- justify rejecting Mr. — 
_ Silver’s application, as the lease forms, had been held in the post office 
for only 29 days, excluding the day on which the forms were received _ 


in the post ofiee and the day on which ney were returned to: the land i ee 


office. = | 
- Mr. Brewer's appeal ‘from the ‘Associate Director S actos is eed 
on several points. . First, he contends that. Mr. Silver’s appeal. from 


| the. decision of the Regional Chief of Adjudication did not comply 


with the provisions of the Rules of Practice relating to notices of 
appeal (43 CFR 221 47-22.1:50), and, consequently, that the appeal — 
should have been dismissed. He also contends that the Associate Di- 
rector erred in considering evidence which was not presented below 
(the times of arrival and departure of the lease forms in Albuquerque, 
which information was obtained by writing a letter to the postmaster _ 
there) ,and in deciding the appeal on a ground (the sufficiency of the — 
. notice) which was not raised by the decision appealed from or by - 


_ the briefs on Mr. Silver’s appeal to the Director. 


,. These contentions seem to be based primarily on a misapprehension i: 
| as to the nature of this ie peony This is not a a “contest” Sue CFR - 
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221. 1) initiated by | Mr. Brewer to pevent Mr. Silver from obtaining , 
‘an oil and gas lease, or a contest by the Goverriment to force Mr. Silver 
to vacate his claim (43. CFR, Part 292), This is ‘simply a proceeding. - 
to consider Mr. Silver’s petition asking the Department to revise its 
‘action rejecting his application. Mr. Brewer was permitted to appear 
in the proceeding and to file briefs because his interests would be | 
affected by. the administrative action, but his sata ‘did not 
render the proceeding a contest. oo 
The difference is recognized in the mules of Piietice. eau 
_ from actions of the manager in rejecting applications to enter land, 
and the like, are regulated by different rules (43. CFR 221.63, 221,64) 
from those regulating appeals i in “contests” (48 CFR 221. 47-291: 52). 
~ Consequently, it was not necessary that Mr. Silver’s notice of appeal 
4 setae esd with the requirements for notices of appeal from decisions in 
“contests.” Furthermore, since this is not a contest, it was proper for 
the Associate Director to obtain and to considar all the available 
evidence bearing on the: issues, in order to. determine whether. the 
action of his subordinate was correct. The primary purpose of such — 
proceedings is to ensure that the law is properly administered, -and 
not to adjust the rights of adverse parties. Consequently, the: Di- 
“rector can, and should, examine all aspects. of the situation: which he - 
~ believes to be pertinent, irrespective of whether they were Pauly a 
considered by the subordinate official. . eee 
Mr. Brewer next contends'that the statute. dos not require ‘that the: 7 
offer of a lease be held in the post office for 30 full days in order. to 
constitute notice, and that, even if it should be decided that the lease 


forms must be so held for 30 days, there is no- requirement that the — 


‘days of receipt and return must be excluded 3 in the et ead of | 


| this period. | 3 - 
‘The Associate Director’s aden was: appar ently based’ apon the ee: 


7 fact that the envelope in which the lease forms were mailed carried a 
direction to the-postmaster. that. the letter™ should be‘returned to-the 


land office “If not delivered within 30 days.” The Associate Director in ‘ Ss 
construed this as meaning that the letter should be held in the post 
office for a full 30 days, excluding the day on which it was received in 


the. post office and the day on which it: was to be returned. He ruled — 
_ that since the letter in this case was returned before it had been held 
~ in the post. office for a full 30 days, as so computed, the addressee should — 
-not.be charged with having | received constructive notice of the letter. 
The Associate Director’s ‘ruling appears to be reasonable. “Fhe 
purpose of directing the postmaster to hold registered mail for 30 days — 
is obviously to give the addressee that minimum period of time in 
which to call for it. Because the times of arrival and departure of 


‘mail at any given post office may fall at any point within a 24-hour 
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| period, it seems only proper that the day « on which registered inet 
arrives in’ the.post office: and. the day..on which it is returned to the 


_ Jand office should:be excluded-in the computation: of the:80- day: period...” - 


It is true, as Mr: Brewer contends, that there is no statute or depart- 
mental regulation which requires that the method of computation — 
adopted by the Associate Director be followed. See 43 CFR 220.12; 
cf. 43 CFR 220.14. On the othér hand, there is no statute or depart- 

mental regulation which bars the adoption of this method of compu- 
— tation. It was early stated in McGraw v. Lott, 44 L. D. 367 (1915), 


that where a notice sent by registered mail carries a direction. to the oe 
=. postmaster to hold it for 30 days unless sooner delivered, then, in — 


“s order to charge the addressee with constructive notice of the letter, — 


~ “the letter must have remained in the post. office, subject to his call, 


during the entire period it was requited to be so held; and must be. 7 
returned to the local office as uncalled-for at the end of that period, as 


evidence of that fact.” (44 LE. D. at p. 371.) Although the McGraw . 


= case did not consider the precise method of computing the time that. 


registered mail must be held in the post office, it- clearly expr essed 
the Department’s. view. that such requirements should be generously | 
constr ued in order to give the addr essee the full amount of time stated no 
in which to-call for his. mail. Sas a Baas 
‘I conclude that, no error was made: ae ‘the. Maca Disectors 
- Therefore, pursuant. to. the’ authority. delegated to the Solieitar by 
the Secretary of the Interior (sec. 23, Order No. 2509; 14-F. R. 307), 
' the decision of the Associate Director of ee Bureau a Land Manne ' 
| ment is affirmed. tos Soe, ote. OS at 
wae = | Masts G. Warn, 
Solicitor. 
| JOHN ROBERT CLAUS: 
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7 Commuted Homestead Entry—Second Homestead Entry—Cultivation, 


An application: to make a ‘second homestead entity: can be allowed only eee: - 


the applicant lost: his prior homestead oe because of matters S beyond ue 
control, . | | 
; ‘The cultivation requirements for. a: commuted Hempstead entry are She same as 


those for an. ordinar ye homestead entry, i. e., the entr yman must. cultivate te 


one-sixteenth of his. -entry in the second. year of the entry and one-eighth of 
| ~ the’ entry in the third acer of the: cently: and ‘until- the. submission: of final i. 
"commutation -proof. og 
| If the holder of a second homestead: entry. shows: that; he. Jost a: prior com-. 
tases : | muted entty. solely. because, in. reliance ‘upon ambiguous departmental: regula 
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‘ tions, he cultivated only he simteonth ‘(instead of one- eighth) of his eee | 
entry in ‘the third year of the entry, he may be. deemed to have lost his former 
- entry because of :matters one his control and, therefore, to Pe entitled | pe 


i. make a second. entry. . 
An application fora homestead entry should be e rejected where the land applied ; 


for is 3 included i in an entry of record. 


_APPEAIS FROM THE BUREAU OF LAND MANAGEMENT 


homestead entry on lot 11, sec. 11, T.1S.,R.1 EB, F.M., Alaska, was. 
allowed. On October 22, 1947, Mr. Claus submitted a "commutation 
| final proof on his entry (see 43, CFR 65,19). | 
Mr. Claus asserted in his commutation proof thie he fed esded on | 
the: land for more than. 1 month in 1945, more than 7 months in 1946, 
and almost’? months in 1947 (up to the date: of the final proof) : makeing: | 
a total residence of more than 15 months. Only 14 months’ residence | 
is required for a commuted entry (43 CFR 65.19). | 

‘With respect to cultivation, Mr. Claus stated that: pie iad said 
2 acres of trees and brush in 1945, that he had cleared 6 acres and 
planted 2 acres in 1946, and that he had cleared:7 acres and planted 41% 
acres in 1947. The 2 acres alleged to have been planted in 1946, the 
second year of the entry, constituted almost one-sixteenth of the 36.93 
acres in the entry; the 414 acres alleged to have been planted in 1947, 
the third year of the entr ys constituted one- velgnth of the: acr wee of 
the entry. 
~.. On March 10, 1949, the Regional ea eoiteds of the Bureau of | 
: and Management rejected the final proof for insufficiency of.cultiva- 
tion and residence, but: the rejection was without prejudice to.the sub- 
~ mission by Mr.-Claus of satisfactory commutation or ordinary final 
homestead proof within the statutory life of the entry, which would 
expire on May 12, 1950... The decision was based upon a field examina- 
tion of the entry which. was made on December 17, 1948. The field - 
examiner reported that only 2,004 acres of the entry. had ever been: 

cultivated; that a one-room habitable house, without. sanitary facili- 
> ties or a a supply,’ had been constructed on the entry ; that Mr, 


Claus owned two modern homes and a department store in Fairbanks, 


Alaska; and that’ utility company. records, which separ ated charges cs 
-maade for electric cooking stoves: and eharoos made for other electric — 
appliances: and equipment, showed that, ‘during the months of Mr. 
Claus’ alleged residence on the entry, he was billed ‘at his Fairbanks | 
home for the average amount of electricity used bye a normal ae in 

preparing meals. 2. 3 

Following: the Regional Administrator’: f degcion: cine case was ae. 

7 cussed by Mr. Claus and the manager of the Fairbanks land office -and 

by the latter and the Regional Administrator. -As a result, the Re- 
| gional Administrator notified the manager’ on March 28, 1949, that if 


"On May 12, 1945, an application by John Robert Claus to aes a2 7% 
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Mr. ‘Claus should pelinguish his entry, he could a allowed to nn - 


- second. entry, in the absence of any objection of record, without fur. 


ther: -approval. from the Regional. Administrator. - Acting upon this. 
| advice, Mr. Claus filed a relinquishment. of his entry on. May: 10, 1949, 
and an application t to-make a second entry on the same day. Mr. ‘Claus’ 
. stated in his second-entry. application. that he had relinquished his 
original entry because his commutation proof. had been rej ected. be- 
cause of a. “technicality” as to his period of residence on the. entry. 7 
“Mr. Claus’? application was allowed on. May 11,1949. a, 
On May 12, 1949, Richard H. Yoder applied to make a homestead 

| for the reason. 1 that Mr. Claus’ ‘application had been. allowed on, the = 
_ previous day. : _ 
‘Mr.’ Yoder appealed to the ‘Director of. the Bureau of Land Mae 
agement from, the manager’s decision, asserting that Mr. Claus had _ 
made false and fraudulent statements in his commutation proof with 
respect to his cultivation and residence ‘under his original entry and 


7 that he should not be allowed to make a second entry. 


On June 12, 1950, the Director of the Bureau of Land } Management 
canceled Mr. Claus’ ‘second entry for the reason that there was nothing 
-. in the record to. show that he had lost his original entry because of 

~thatter’s: beyond his control. .The Director stated, however, that — 
: because the decision rejecting Mr. Claus’ commutation proof had been — 
based.upon a field examiner’s ‘report, which does not’ afford a proper | 
basis for canceling an entry, Mr. Claus should be given an ‘opportunity. 
to apply for the reinstatement of his original entry, with the wnder- 
~ standing that, upon the reinstatement, adverse proceedings would. be — 
- directed against the original entry for failure of Mr. Claus to meet: 


the residence and cultivation requirements. ‘The Director also denied a 


Mr. Yoder’s appeal. . 


Mr. Claus and Mr. "Yoder have. cae appealed to the head of the ; " 


Department from the Director’s decision. 
The act of September 5, 1914 (48 U.S. C., 1946 ee Sec, . 182), ‘-pro- ; 


- vides that any. person who makes an entry” under the, homestead law 


. and who, “through. no fault of his own,” may lose, forfeit, or abandon 


x the entry shall be entitled to the benefits of the homestead law as though ra 
- the former entry had not-been made, “Provided, That such applicant 


| shall show. to the satisfaction of the Secretary of the Interior that the 


prior entry or entries were made in good faith, were lost, forfeited, or 
_ abandoned because of matters beyond his control, and that he has not: 
. speculated in his right nor committed a fraud or attempted fraud 1 in | 
connection with such prior entry or entries.” _ 7 . 
‘Except for a. question. involving the cultivation feat einen oft a 
commuted entry), there. 1s. oe in the record to indicate that Mr. a 


 -460— DECISIONS OF THE ‘DEPARTMENT OF THE INTERIOR [60 1. D. 


Claus jost his original ete hecaiee ot matters beyond his control.” oo 


In his appeal, he contends vigorously with respect to the question of a 


residence that:he did. comply with the residence requirement. . In-sup- | 
port of this conterition; he has: submitted six:letters'in which:the: owriters: an 


say that he did not-live in his Fairbanks house except in the winters of 


1945, 1946, and 1947, and that he did live on his entry. . There is, i 7 
therefore, a direct sontlict of evidence on the issue of residence. Tfin «x» 


fact Mr. Claus did not meet the residence requirements, his original 

‘éntry was invalid for that reason alone and he would be in no position. 
— to say that he had lost his entry because of matters beyond his control. 
— | With respect to the issue of cultivation, Mr. Claus apparently con- 

eae cedes, | on his present appeal, that, contrary to the statement made in. 


+ his final proof, he never cultivated more than 214 acres at any time. _ 


However, he states that the commutation. law nou that only. one- | 
| sixteenth of the entry be cultivated. : - 
The Department’s regulations on the commutation. of entries in 


- Alaska and the continental United States state that only one- -sixteenth ae 


7 of the entry must be cultivated’ (48: CFR 65.19, 166.27 ). This state- ; 


2 ment was apparently made in the regulations because it was ‘expected 


that final proof of a commuted entry would be submitted at the end 


- of the 14 months’ residence required on the entry or, in any event, not . 
. later than the end of the second year of the entry. . Within that time, = 


only. one-sixteenth of the entry would have to be cultivated, and that. 


oe ‘requirement would relate to the: second-entry: year. But. where: the. 


commutation proof i is not submitted until after a substantial portion of - 
the: third entry year has elapsed, it. seems clear that the statutory re-. 
. quirement. of cultivation of one- eighth of the entry in the third year, 
which is applicable to regular entries (48.U..S. C., 1946 ed., sec. 164),. 


or would also apply to a cominuted entry. There is nothing | in the statu- 


tory provisions on the commutation of entries with ‘respect to. the 


_ extent of the cultivation required (43 U.S. C., 1946 ed., ‘secs. 164, 173), — 


- soit seems clear that the general cultivation requirements of the statute 
are applicable. f- 3 


* However, notwithstanding the statutory requirement, ‘mentioned | 


a above respecting cultivation i in the third-entry. year, the Department’s a 


Tees regulations on. the commuitation of entries appear to state. generally, | 


e that only « one- -sixteenth of. a commuted’ entry need be cultivated. (See, : 
im this connection, ‘Claude ELH alstead, “A-25723 (November 29, 1949), 


where the final commutation proof was filed ; in the middle of thethird- 


entry year, and. it-was implied that: only one- -sixteenth of the entry need 


| - be cultivated. y Tt would appear, therefore, that, if Mr. Claus’ original 


7 entry complied i in all respects with the requirements of the law for the | 
- commutation of homesteads, except that. only one- “sixteenth (instead 7 
—. of one- -eighth) of the entry had been cultivated in the third year, and 
7 that if Mr. Claus relied. upon a literal reading of the peenaienst for his. a 
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“ “failure t to cine more than one-sixteenth of his exitry in ‘the third — ee ” | 
>: year, it could properly. ‘be said that he had: lost his original pee is Co 


because of matters beyond. his control. 
| The situation comes down to this: 


4. Tf in fact Mr. Claus failed to: meet, the’ Sen Foqiireineits of <a 


his original entry, it could not be said. that. he: had. lost ‘that. entry” 


a because of matters beyond. his control.” Consequently, his second entry 


a would have to be canceled. for that reason. It would be jmmaterial ee be 


a whether the cultivation requirements had been met. 


9. Tf in fact Mr. Claus met the residence requirements anid algo: thet: wee 


on the cultivation requirements except for the fact that he cultivated only. a oe 


- one-sixteenth. (instead of one- -eighth) of his entry in the third year, ny > 

_-and if his failure to meet the cultivation requirement in that respect - 
_-was caused by his reliance upon the Department’s regulations, itcould. 

be held that his original entry had been lost because of matters a = See 


| his control, and his second entry could be allowed to stand. . 


To order to determine the validity of Mr. ‘Claus? ‘second ‘aatey it is io we 
7 mecessary to ascertain. the facts with respect. to his compliance with ge 
the. residence and the cultivation requirements of his onene entry. ey ae 
The case will, accordingly, be remanded for that purpose. se 


. . After the Allowance, of his second: entry, Mr. Claus constr uted al ine ay - | 
- Jarge modern house on his entry at an asserted cost of $7,000: If it~ ~~ 
~ should be. decided that Mr. Claus’ second. entry must be canceled, ropes 


~ such cancellation should’ be’ without pr ejudice to the submission by > nes ae 
Mr. Claus of an application for 5 acres of the land covered by- his 0° 


os entry as a homestead under the act..of May 26,. 1934 (48 U.S. C.,. _ 


1946 ed., sec. 461), or to: apply for a lease on 5 acres of. the: land ander a 


the Small-Tract Act of June 1, 1938,.as amended (43.0. S. C.;1946 ed., 


gee: 682a), and thus protect his: investment?” ‘Of course, if Mr. ‘Claus ~ 3 


: wishes, he may. acquiesce in the cancellation of his second homestead: ee 


2 application. and. apply immediately under one of the acts mentioned ~ 


- in the. preceding sentence. Such action on his part. would obviate. i te 5 
_ any necessity for making a further investigation of his original entry #8 


; < in-order to determine the validity of his second: entry. - 


We turn now :to the rejection of Mr. Yoder’ s ‘application. Tei is-a. 


oe well-settled. rule in the Department. that. land. which is. Seeeee ated. he . 


from the public domain. by an entry of record is not subject to any : 


ee S other form of. appropriation. until its restoration tothe public domain. a = 


is noted-.on. the records of the land office. California. and Oregon ace 


Land Co..v. Hulen. and Hunnicutt; 46 L.-D, 55° (1917); oan wo icon 


- Hamélton, 38 Ls. D. 597 (1910) ; Foung v. Peck, 32 TD. 102.(1903). 
_.Mr. Yoder: contends, however, that.Mr. Claus? ‘second-eutry applicae 
7 tion contained false and fraudulent. statements. as to his residence. and. eee 
q cultivation under his. original entry a and d that Mr. Claus! second appli: ee 
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-eation. was, therefore, null and god ‘abs tnétio. - | The alleged falsity. e . ; 


ri any statements made. ‘by. Mr. Claus has not been established’ by any 
-_eompetent evidence.» ‘Moreover, ' even if it should be. determined that. 
Mr. Claus’ second entry must be ‘canceled, the Department’s rule that — 


no application for the land may be récaived: until the cancellation 3 is | 


3 noted ¢ on the land office records would still be applicable. © 


. As. Mr. Claus’ ‘second homestead application had: been allowed and - 
: was: in “effect. at the time when. ‘Mr. Yoder’ filed his: application, af 


_ Mr. Yoder’s application’ was properly rejected.” a 
Therefore, pursuant, to the authority delegated. to ie Solicitor by i 


7 “the Secretary of the Interior. (sec. 23, Order No. 2509; 14 F. R. 807), 
- the Director’s.decision is affirmed insofar as it provides for the cancel: - 


lation. of Mr. Yoder’ S. application ; and’ the case is otherwise remanded. ‘ 
to the Bureau of Land Management for a determination of the facts. | 


| concerning. Mr. Claus’ residence and cultivation under his original 
entry and, upon the basis of. such. facts, for a determination of the 
- validity of Mr. ‘Clans’ second entry, in accordance with the discussion 
in. this decision. a a ee ee Oe a 
“Masnix G. Woe 7 

| Solicitor... 


gst a 


‘ _L. N. HAGOOD 
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oil and Gas Lease—Authority to Cancel. 


"When the land sought. in an application for a noncompetitive oil and gas lease 7 
is: included. in-:a‘lease based‘ upon a prior. ‘application, the application first 
i : : mentioned should be rejected; and not.merely suspended... : 

2 The inclusion. in another- lease. of. land: sought in. an application for: a non- 
‘ competitive oil and gas lease. does not nullity such, application, but merely 
ids “lays a predicate for its rejection. . 
| “Where the land sought in an application for a noheompetitive oil and gas jeans 

- is included in a lease based on a prior application, and such’ lease is subse- 
- quently relinquished; and a lease is thereupon. issued. in response. to.the — 

‘application | first mentioned, the circumstance: that: this. application. should . 
_. have been rejected during. the interim. does not make’ the Jease void. or 
<7 voidable. are ae “ = 4 ee epee | 


: _ABPEAL FROM. THE BUREAU. oF LAND. MANAGEMENT| ae 
L N -“Hapood has appealed to the head of the Détiartindit event a 


: Geacan dated: January 18, 1950, by the Associate Director of the ~ 
; Bureau. of Land Management. which affirmed the cancellation of his — 2 


_ noncompetitive: oil: and gas lease’ (Sacramento 036262) ‘a as to > lot: i, <— 
sec. 9, 'T.10.N., R. 25 W.S: B.M., California. | cman Ma 
“On May:8, "1943, Mr. Hagood applied for an oil andl gas Hey on | 


= : land whieh included lot 11; sec. ca On the same e day,’ his Lanes 
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ae was suspended a as ‘to lot he sec. 9, because inet tract was inlined in ak aie: 
_. prior, oil..and’ gas. lease: application (Sacramento 035234) which had Gas 
been filed by the Richfield Oil-Corporation. A lease which. included . 


a lot. ibe ‘sec..95 was issued to the Richfield’ Oil Corporation | on. April. 1 cs | 


1944. On March 18, 1946, the Richfield Oil Corporation filed a re- 


, linquishment. of its lease.. “The lease was canceled, and the land was re- vn 
| opened. for further. leasing on: November 5 5, 1946, a 
The issuance to Mr. Hagood, on the basis of the pudpended applied’ a 
7 tion which had been. filed « on. May 8, 1943, of a lease that. included lot-11, | 
sec... 9, was: authorized . ina ‘decision. ited October 8. 1947, by: ihe 


: Director of the. Bureaw. of Land Management. Lease forms were Sent, 


_-to Mr. Hagood for. execution within 30. days and were received, by. him 7 
on ‘November 17, 1947. - 


“Thereafter, Sam Howard filed on January 6, 1948, an appliéation _ 


fe an oil and gas lease on, among. other. land, lot Ll, sec. 9. Upon 


a being notified that -his. application. was being suspended with. respect : . - 


to lot 11, sec. 9, because that tract was included in Mr. Hagood’s prior 
application, Mr. ‘Howard wrote the acting: manager on January. 12, 


1948, that Mr. Hagood’s application should be Telected, as to that tr ract : 7 
~ because of the issuance of the Richfield lease. 


| Mr. Hagood returned. the lease. forms, executed, 0 on. eon 19, 1948, ‘ | 


and the forme were sent. by. the acting manager. to the Director of the 5, 


Bureau of Land. Management, on the | same. day, In the transmittal, “ 


memorandum, the acting manager. stated that Mr. Hagood’s: appli- aoe 
a, cation should be rejected as to.lot 11, sec. 9, prior to the. issuance of 


~ the lease. - However, the lease was subsequently issued by the acting. | 
manager as of February. 1,.1949, without excluding lot 11, sec. 9.. 
On February 24, 1949, the manager of the Sacramento land oes: 
canceled Mr. Hagood’s lease as to. lot 11, sec. 9; for the reason that. 
Mr. -Hagood’s application should. have bese: rejected. as to that. tract: — 


| after it. was. leased. to the. Richfield Oil Corpor ation, . This decision — ea 


- was affirmed by. the Associate. Director. of the. Bureau of. Land 
- Management. _ : : 
The Department: has. ealed that cohen 6 an ‘oil. Ar gas 5 Tense | is issued, | 
pending applications to lease the same. land should be rejected. Mar 
- garet Scharf, A-25885. (March, 30,..1950) ; Anna. M able Liebdold,, Ae 7 

_ 25759 (September 23, 1949). . In accordance with this rule, Mr. Ha | 
 good’s application should have. been rejected: with respect. to. lot: 11, 
sec. 9, after the Richfield Jease was issued., However, Mr. Hagood’s 


‘application: was not in fact. rejected with respect. to. that tract. after. og 


the Richfield lease was issued; Instead, his application was permitted, : 
to remain in a suspended condition, and it subsequently formed the | 
basis for. the j issuance.to:Mr. Hagood of-a lease on lot 11, sec. 9, after. ; 

the velingnishmept of the Richfield Tease. The Hapood: application | 
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as to lot 11, sec. ed was ae handled j ina manner which contravened 
er, the established ‘departmental practice, | | 


, “The question presented. on‘this appeal i is: whither the » Department 7 - 
ean cancel Mr. Hagood’s lease with respect. to lot 11; sec. 9, on the 


ground that his application should have been. tejected when the Jand . 


a was, leased to the Richfield C Oil. Corporation. | a Mad 
AS previously stated, Mr. _Hagood’s application’ éould: Tage beer, 
and should have been, rejected. as to lot 11, sec. 9, after the inclusion’: _ 
of this tract in the Richfield lease: © However, ‘there does not appear — 


to be any. provision. in the Miner al ‘Leasing Act, as amended (30 
U.S. C., 1946 ed., ‘sec. 181 et seq.) or in the regulations of the: Depart-" - 
7 “ment issued wher that act’ (43 CFR, Part 192), which: requires: or 


| warrants the conclusion that. the issuance of a lease covering lot 11, ° a, 


ee 9, to the Richfield Oil Corporation. ipso facto nullified Mr. Ha- nie 


- good’s outstanding application for that: land’ and rendered void or ee 
voidable the. subsequent lease issued to Mr. Hagood for lot 1 11, Sec. 9, Soe 


= following the cancellation of the Richfield lease. | 
~The Department’s power to cancel noncompetitive oil nd cas ee ‘. 


after their issuance is limited. ‘One proper basis for the cancellation . 


- of a lease i is that the requir ements of the statute governing the issu- : ‘ 


ance of such. leases have not beet. satisfied. Russell Flunter Reay vo 


a Gertrude Hi, Lackie, 60 I. D. 29 (1947 Ve A lease. may ‘also be canceled. a 
5 ee the. lessee fails to comply with. the provisions" of the statute, ‘the | 


x applicable reg gulations, or the terms of the lease, and such. deme con- 
- tinues after notice has been given (48 CFR 192.161). ‘However, none 


of these er ounds for cancellation, seems to be available 3 in 1 the a esent ay 


case, a 
Tt appears ‘that the ee 3 eject: Mr.  Hagood’s pplication | as to - 


lot 11, sec. 9, following the inclusion of this tract in the Richfield lease 


7 . in 1944, and the issuance of the lease on lot 11, sec. 9, to Mr. Hagood — 
~ in 1949 on the basis of his suspended. application, violated” an estab-— 


lished administrative practice in the Department, but that the issu: — 


a ance of the lease to Mr. Hagood: did not. violate any. provision of the |. 


Mineral Leasing Act. Moreover, the record does not indicate that 


Mr. Hagood has failed to discharge any of his obligations following | 


ia the receipt of the lease. Under these circumstances, there.does not 


appear to be any sound legal basis for canceling Mr. Hagood’s lease. | 


ts as to lot. 11, sec. 9. Cf. Antonia ea. ¢ harles Vaclav phage Aes a 


GARB (September - 18, 1947). 


ae Therefore, pursuant to the authority delegated to me by. the Sec- oe 
- yetary of the Interior (sec. 23, Order No. 2509; 14 F. R. 307), the 

decision of the Associate Director of the Bureau of Land Management ‘ 
is reversed. aa oe eas | oar eee 
Ga ee ae “Masnex G. Weare, | ‘ 
“Solicitor, 
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— | Color of Title Act—State—Citizen. 


A State may properly be regarded : as ae ‘citizen « of the ‘United States” ‘within: toe | 
ne the meaning. of that term: as used in the Color of Title Act, and may. apply a: 


for the benefits: of the > act. 


APPEAL. FROM. THE BUREAU. oF LAND MANAGEMENT 


‘The State of Alabama has appealed to the head of. the Dopartineiit oe 


: - from a decision dated J uly 20, 1950, by the Assistant Director of the 
Bureau of Land Management rejecting the State’s application. to pur- 


chase under the Color of Title Act (48 U. S. C., 1946 ed., sec. 1068) | 


about 30 acres of land described as the NEYNEY,, less 10 acres on 

‘the south end thereof, sec. 16, T. 19 N., R. 4 E., 8. 'S. M., Alabama. | 
‘The State’s: application was rejected "because: of: the. Assistant Di- 
| e rector’s conclusion that a State ; is not “a citizen of the United States” 


a and, , hence, i 1S not. eligible. to. eo land under the Color Oe Title fous ae a 


: which provides that—__ 


Whenever it shall be town to. the satisfaction of. the Seal etary of the Tateror a 


- - ‘that a tract of public land, ‘not exceeding. oe hnundr ed: and. sixty acres, has been | 


“held in good faith and in peaceful, adverse possession by a citizen of the United 


| a ‘States: his ancestors or. grantors, for more than twenty years under claim or . * 


color of title, and: that valuable improvements have been. placed | on such land, © ‘ | 
‘or some na thereof has been reduced to cultivation, the: Secretary may, in hig. 


ii Giscretion,;: one ao cause a patent: 10 issue” for such land to- any such - 
- ‘citizen em 7 oo. | 


oe A State i is ae: Hoe a, Che at the United State witb ae : 


_ meaning of the definition of citizenship contained in the Constitution 
as (Amendment XIV, See. 1). However, the term “citizen ofthe United 


States” is often. used § MN. statutory” provisions to include legal. entities i 


other than natural persons who meet the constitutional test of citizen- s* 


Gay prescribed i in the Fourteenth Amendment to the Constitution. 
For example, a private corporation cr eated under. the laws of Min- | 


cy “nesota’ was held to. come within the scope of the term “citizens of the : 


= United States” as used in’ a statute (act of March 3, 1891, 26 Stat. 851) 7 | 


a - conferring jurisdiction upon the Court. of Claims to adjudicate claims — 
for property of “citizens of the United States” taken. or destroyed by. 


-. Indians under the circumstances specified i in the act. U7 nated oe v. 
Northwestern Eupress 0o0., 164 U.S. 686 (1897). | 
- Also, a private corporation created under the laws of Pennsylvania 


- — held. to come within the scope of the term “citizens of the United: 
States” as used. in’a ‘statutory, provision’ (see. 5, act of March 3, 1887, . se 
- 24. Stat. 556, BBE ie granting.e certain henelite. ee public lands to ae. 
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Re “citizens of the United: Statha, or en som "persons who have declared : 
-. their intention to become. such citizens.’ ag Pee v. ae Land. 
-Go., 196 U.S. 360. (1905). ee eo 
te This Department, in the sian of the Color of. Title Act, 
has not restricted the benefits: of the act to natural. persons upon ‘the 
theory. that only such a person. may be regarded as a “citizen of the 
‘United States” within the meaning of this term as. cused. in ‘the act. 
This statute was enacted on December 22, 1928. Ever since April 15, 


1929, the regulations promulgated by the Department pursuant to the 


co Color of Title Act have contained a provision. indicating that.a:cor- 
‘poration. isa qualified applicant under the.statute: . (Par. 9, Circ. No. — 
1186,.52.L. D. 611, 618; 43°CER. 140.9.). - “Moreover, applications of 

. corporations ier the act have been, granted.t. : ee | 

 . In the light of the apparently consistent cane constrie: 
tion: of the term “citizen of the United States” i in. the Color of Title 
Act as not being limited to natural persons, but as including corpora- 
tions, it appears: thatthe term should. also: be. construed as. including _ 
= State. ' There.is certainly as much reason. for. granting the. benefits — 

of the act to a State as there j is for granting such benefits toa POrpOras: 
tion created by a State.. 


“It follows that: the police ak of Alben in this case 5 ehigula. not: — 


be denied: merely on the ground that Alabama. is not a. “citizen ofthe — 
‘United States” within. the meaning of that term as used 3 in the Color - 


of Title Act. | ae 
Therefore, pur suant: to the avitherity ior to the gBollcitot by aA 


the Secretary of the Interior (sec. 23, Order No. 2509; 14 F..R. 807), : 


the decision of. the Associate Direc 18 reversed, acd the case is: ia 


remanded. to the Bure eau of Land ee for ap propri iate action ae 


aa consistent with this decision. 28 oe 
: 3 “Masriw @ Wr, a : : 
Solicitor. 
a APPEAL ( OF * HENDRIE & BOLTHORF COMPANY es 7 Ged 
-_ CA~79 | : a ts a _ Decided it aroh 9, 1961 ee 


Contract’ Appoal—tinaiaaied Damages—Discrepancy, ‘Between Ania _ 
| Price and Amount of Damages. Assessed. ? , : 


A strike which was in existence at the time. when a pidder . on ‘a supply. contract: has 


‘submitted its. bid to the Government and which thereafter interfered with 
the: performance of the contract is not among the ‘ ‘unforeseéable causes, " ag: 


oar “used in, Standard Form No. 32, which would Jastify the: COE CHte eficers in - _ 


_ extending the. time of ‘performance. 


_ ‘i Bee, oe any eigee Mills, B. a OF M. 011888-K: ‘(November 18, 1982) 5 : “The egies 
— Town Halt Asan oj Perieeiaihas Sacramento 082859-K Sao 20, 1940). _ a? hae 
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_ judged as of. the time of making. the contract... 


| ee ‘The reasonableness, He a provision, for liquidated damages i in. a. ‘contract is ‘to o be te 


ag a provision for liquidated damages in-a. contr act is. a “reasonable: ¢ one,. it ig 


ae hot necessary for: a. party eee the provision. to. Show. that. ANY, actual 
, damage. was: sustained. ES fice 

é “Where a. supply contract contains. a. provision empowering . the contracting a 

. officer, in, the event. of a delay in -shipment,, to. terminate the right. of the 

7 contractor to ship the. material. in. question: ;and.to buy: it on. the. open. market, 

and where the. contracting Officer: fails. to, exercise the. power of termination 

» but, instead, permits the contractor to. -pile.up. liquidated. damages , that.are 

2. more, than. three. times greater in amount. than the total contract. ‘price,.the . 

- case should. be referred to the: Comptroller General with a recommendation 

_. that it would be. Just. and equitable. to -remit-that portion of - the liquidated 

:, damages which accrued because the contracting officer failed to exercise: ome 
ee power. of termination within a reasonable time. : | ~~ 


“ADMINISTRATIVE DECISION 


Hendrie & Bolthoff ‘Company (formerly Hendrie & Bolthoft Mon - af 


facturing & Supply Company), Denver, Colorado, filed an appeal 


dated March~11, 1950, from a decision of the contracting | officer ‘dated. = 
/ ‘February 14,°1950, denying, | in part, the contractor’s ‘request for an. 
extension of time. ‘under Contract No. T2r-157 69 with the, Bureau of 


Reclamation. The contracting officer found that. only. part of the 
delay: occasioned i in the shipping of materials under the contract had 


resulted from ‘unforeseeable causes beyond: the control and without, the 


fault or negligence of the, contractor, and he. decided. that the time : . ~ 


for performance should. be. extended. accordingly. 


‘The contract, which was entered into on: February 20, 1946, ‘provided a eae 

7 for the furnishing and. delivering of nine items of ventilating andair- 

cooling equipment, for installation in the Boulder Power Plant; under 

_ Schedules Nos. 1.and:2 of Specifications. No. 1141, Boulder Canyon on 
Project,. “Arizona- California- Nevada.” By article Lofthe contract, 

-, ‘the specifications and. the. contractor’s letters dated J anuary 25, 1946, Ay 7 

. and February 18, 1946, were made part of the contract... _ 7, 


By agreement between the contractor and the Government; anes 
= oor 20. of. the specifications, “Delays—liquidated damages,” was 
substituted for-article 5, “Delays—Damages,” of Standard Form No. 
382. Paragraph 20 of the specifications provided, in part: 


Delays—liquidated damages. —The article “Delays—liquidated damages” given 
‘in paragraph 5. of the directions for preparation of contract, on the back of the 
; ‘standard Government: form of. contract for supplies (Standard Form No. 32), 
as amended herein, will by this reference be substituted for article 5 of. ‘the 
Contract. This. article as amended reads as follows: — 
: “ARTICLE. —, Delays—Liquidatea Damages.—If.the peecacton? refuses oe 

ey 4g “or fails to make shipment of the materials or. supplies within the time specified a 

in Article 1, or any extension, thereof, the actual damage to the Government. 


a a for the: ‘delay’ will, be Ininossible:t to cetpenine: and in. Hew: ‘thereof the contractor wares 


Ace Ne 
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. o calenaes day of aelny in ‘making shipment, ‘ihe amount ag set forth in the gpeci- : 


- ” fications” or accompanying papers, and the’ contractor. ‘and his sureties: shall — 


be liable for the amount thereof: Provided, “however; That the Government 


a * yeserves: the right to. terminate the. right ‘of ‘the contractor to proceed: with. : 


“4 ‘shipment | or such part or parts thereof as to. which’ ‘there has: been delay, and a 
ia, tO purchase. similar material or. supplies in the open market or secure the 
“manufacture and ‘delivery. thereof by contr act or otherwise, charging against 
‘the. contractor and his sureties any excess cost occasioned the Government 
| thereby, together. with liquidated: damages accruing until such time as the — 
at “Government may reasonably procure similar: material or supplies elsewhere: 


fg Oe “Provided further, That the contractor shall-not be charged with liquidated — ee 


“-daniages or any excess cost when the delay in shipment is due to unforeseeable 


oo eauses beyond the control and without the fault or negligence of the contractor, — 


“including, but not restricted: to, eee ‘strikes, freight embargoes ee a 


: “The amount of liquidated damages. to be » cliarged for failure to ship the, mate- = - 


ey : rials, or any part thereof, under any item of either schedule, within the period < 

ee specified | will be aie dollars - bes for each» Buch: item for each, calendar day 
~ of delay. . , | 

“Paragraph | 19 of the spesificétions provided, in n part; 


- Delivery—urgency. of. —Time of delivery is impor ‘tant and complete shipment : 


| on the shipping point or points is desired within one hundred and twenty (120) 9° 


calendar days after date of. receipt by the contractor of notice of award of 


a - contract, and: ‘all bids ‘specifying complete shipment of each item within the 


number of calendar days stated . above will be considered on an equal basis’ as 
_- Tegards time of delivery. ‘Bidders are required to state, in the blanks provided 


a therefor in the. schedules, definite periods of time within which shipment will be . 


s -Inade, . "Where the time of shipment, from the shipping point or points, as speci- . 


fied by the bidder for any item of the schedules’ is greater. than the number of ' 


: : calendar days ‘stated above, each day in excess thereof. will be evaluated at. five : . 
- dollars ($5). for each such AtEm, and bids will, be compared. on this basis. Or 


= award of contract. ee, *: 


q ~ Under Schedules Nos. 1 ‘ind ) of tha speci ‘fications, the eontrackor: 
specified that complete. shipment of each of the nine items would be . 


a | made. within 120 days after the date of the: receipt: of: the notice: of! : : 
. award of the contract. This notice was received by the contr - ctor nite. 


February 25, 1946, thus establishing the final date of shipment for 7 
each of the Storie as.June 25,1946. — : i | 
The table below shows ihe respective dates ¢ on which és sven tate = a 
were shipped and. also the number we calendar ok ~~ in shipping vay 
each item: oe | 


Shipping | ~Calendar 


ae a eee a) ate | days’ delay 

ae es eee ere ene he eT | Sate os 2B 

Be ae “3g a a ane iva a el i nce ei na ac i a cS Wet fate sa re ee ee At ke te ec ae me te re er Se te Dec: 4: 1946 ae eS me ng 162 
--. 9,4, and Ovi scdonnahered-Sanebensanchonsksacctosanmenerencapedaeeeecscree| ak Ds 19, 1047 ce ;°). 
P 1, 2, and See areerts cemeces cometeedts Porm ee wi nace im preperasneeneeenen oun: 25, a co ABB. 


es “The suntnaceng dificer found ‘hat ait of sali of ee nine éitems: a 
| mas elayed. 91 calendar * days by a railroad embargo and a railroad 


= | ssid we APPEAL or HENDRIE &: “BOLTHOFY- Coe os et . 469 ee vay 


M arch 9, 1954 


sive avid that a. a each of the items 1 dou 6, aacliave: 7 Bo 


was. delayed 60 calendar days: and that. shipment on each. of the items 


7,8, and 9 was delayed 43. calendar. days because of strikes.1 inthecoal =. 
ts; industry. Accordingly, he granted. an extension of.a ‘total of 81 calen- AT 
_ dar days for each of the items 1 through 6, inclusive, and a total of 

64 calendar days for each of the items 7, 8, and 9, in the time of per- 

oe formance under the contract hepa: the completion date. of J une 2 25, | 


1946. 


: strike and embargo are set, out below: 


SPOT eet A TRA RN ET PE aL PR ae TRE ao Pl evra 


To (indtin-. 


: Coal. iin Leones tf ereranets Dei as A a Oo hea I eB th ta - Apr. -1,1946. May. 138, 1948 be = 

- ae. ° Bet ee, SS. Oe EL yh So eae Sasa Nov. 21, 1946 Dec. . 71935 Se 
Railroad strike___.. pide lebeteesminn oleh oa SIs ed aeamtadereeneso ant OLA ye see) 1046} May. 25,1946 © ee 
Ralheod Ty ae ee ae ee ee Sys may 10, oe a 3, 1946 esi bae ae aii 


‘The duration, of the stiles in ae coal industry and of the » railroad ds a. | : 


aE auye) = ee a ee 


* There i is s nothing’ in the er to sudicate that hess eee and the . va 3 | 
| arabe ao: were foreseeable on. J: anuary 25, 1946, when, the contractor 


ES submitted its bid, or on February 13, 1946, suhan: the contractor, wrote. . — 


-to the Bureau of Reclamation that We hereby extend the. acceptance ee 


time of our proposal through and including February 28,1946." 


It will be noted that the: railroad strike oceurted. during the arid Ge ae 
when: the railroad embargo was in force, and: that the first: coal strike 
was in progress during the first 4, days of the railroad embargo. ST 030) aos 
_ appears, therefore, that the delay occurring during the first coal strike, oe oe 
ade < the railroad strike, andsthe railroad embargo i is excusable. for the period Th ee 
. beginning April 1,. 1946, through. June 3, 1946, or a total. of 64 days. ae ee 
. Tt also appears that liquidated damages . should not be. assessed for. 
| ‘delays caused by the second coal strike, which lasted. from: November me a ee 


: _ 21, 1946, thr ough December 7, 1946, a period of 17 days. - 


- Asitems 7, 8, and 9, were shipped during. the progress of the on ; oan 
coal strike, it cannot be presumed that the second strike contributed to — ous 
ihe delay im making shipment of these items. Accor dingly, only delays ae 


attributable to the first coal. strike, to the railroad strike,. and to. the: 


: yailroad embargo, covering a total of 64 days, are excusable with aes 


: respect, to those items. 


Shipment of the remaining items was not mands matali soinetime after re 

a the cessation of the second coal strike. Accordingly, delays caused. by | gi 2 
both. coal strikes, by the railroad strike, and by the railroad embargo, me : a 
 eovering a total of 81 days, are > excusable for items 1 Shroot: 6, aes) 
_. inclusive. — : te ee 


in its appeal, the ¢ contractor makes ee contentions. 
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eo Tn the frat: aes the appellant states that the contracting hice ee 
a Be Sed in finding that a strike at the General. Electric: Company, which | 
was in effect: from: January 25, 1946, to March 18, 1946, was not an 


unforeseeable cause within ‘the: ee of "paragraph 20 of. the: 


< specifications. © 


As to the fist’ contention, 7 contracting oficér found ae a strike 


a closed: the: plants of the General ee Company, which furnished - 


ere : 1946, and. that a. strike | in the steal industry stopped Bre oduction 1 from m 
Sf ‘January § 21, 1946, to February 19, 1946. | 


~The contractor’s bid was received on Je anuary Ob, | 1946, Sud on “Feb: | 
- ruary 13; 1946, the contractor extended the time for the acceptance of. 
its bid antil February 98,1946. Thus, the strikes, which the contractor 


ae now. contends, were unforeseeable, were actually j in. progress both. at 


oe the time when. the contractor. bid for the work and on the date when : : 


the parties entered into the contract. Clearly, therefore, these strikes 
- were not among the “unforeseeable causes” ee for i in 1 paragraph 
20 of the specifications. * 

The.contractor asserts, eee ‘that «A stile? ander Parapraph : 
92 [sic] of the Specifications i is defined as an excusable cause of delay, 
whether. foreseeable or not.” As to the contention that any strike 

which’ delays : a contractor or a subcontractor is “an excusable cause of . 
= delay, whether foreseeable or not,” the rule is otherwise. See U nited 

' States v. Brooks- Callaway Co., 318 U. S. 120, 128 (1948). | 
_ The contractor also. maintains that the contracting aihicers was in 
error in failing to take into account the fact that delays in. production 

_caused by the coal strikes, the railroad strike, and the railroad embargo — 


-. continued for a’ longer time than the duratiom of the several periods 


Ww ‘hen the workmen in the respective industries. were idle. On page ie 


2 of its letter dated J une 22, 1948, to the Bureau of. Reclamation, the 


“ contractor stated with respect to the etfects of une e-strikes | on two i its | 


oh zi suppliers: . 


The: ane Cengpany operated at. Jess than one-half capacity ehroushout the 


_ period. from February through July, 1946. The. relative: ‘priority which both 
‘Trane Company and Buffalo Forge Company assigned internally to their com- 

. mitments ‘is, of course, not. known to us and undoubtedly could not be made’ 
available without resort to litigation. We are convinced, however, that both ~ 
_-..- subeontractors under all the circumstances did ag Well as other suppliers io sim- 


; ilar equipment during the period involved. | 


On page 2 of its appeal the contractor.is more s specific as to the time Hes 


ca lost by one of these suppliers because of the strikes 1 in 1946. It states: . 
| ee = the work stoppages: referred to in the: first half ‘of 1946 forced one a 


| of. the subcontractors. involved to operate at less than one-half capacity. for a 


¢ ‘ | ‘period. of approximately 180 days. The Contracting Officer should have found Pd 
- that work stoppages in the first half of. 1946 together caused an excusable ay 7 


a of at least acy Odaysi in all items involved. 
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“As the ee sande. siete is ‘insufficient evidence hefore the Depart- | 
es to warrant ‘a ‘further. extension of: time on the basis of the con- 
tractor’s letter dated oo une 22, 1948, or on. 1 the basis of its statement 
_in the appeal. , a 
- Tn view of the fact that this appeal ae oe before the Department ae 


oe for an extended period; and ‘also because of the manner in which I | 


_ intend to dispose of it, I do.not believe that the record should be held 
open any longer for. the: inclusion of additional. evidence a 
the delays experienced by. suppliers. of the contractor. - | 


_» The contractor contends further: “That the liquidated damages :* 
7 called for, paragr aph 20, supra, are unenforceable and void by reason | 


of the fact that. they constitute a “penalty” and not. ae) 7 
damages * * #7 ; 
There appears, in the com aL “copy me a Come tiole: Ganetal’s dis: 7 

cision B-80576 dated February 17, 1949, in which the Comptroller had 

_ before him the question whether. the liquidated damages provided for _ 

_in the present contract and also in another contract which:the Bureau 


of Reclamation: had with the same contractor were in the: nature of 


| penal, ‘The Comptroller General concluded that— 


| bey find nothing in. the facts submitted: with respect. to the two’ con- 
- tracts. involved ‘which would require or: authorize. the liquidated - damages provi- 
<Blons contained therein to be construed as penalties. rae : 7 


“As the reasonableness of - provision - for liquidated: hoes im a 


cont¥aet: is “to. be judged. as of. the time of making: the. contract” 


(Priebe & Sons v.. United States, 332 U. S. 407, 412 (1947) ), and as 

there is nothing in the present: record to show that the reasonableness _ 

of liquidated’ damages! in the amount of $5 per day per item,.as pro- 

- vided for in paragraph. 19 of the specifications, was questioned by the — 

contractor at the time when the contract was entered into, ‘the con- : 
clusion reached -by Comptroller General appears to be sound. 

Another contention of the contractor i is— : , Ss 
oe * That the Government in fact suffer ed. n0 damages at. all and as inte 
as. September 1948, had not made use of all the equipment involved _ eB eed | 
| ~ With regard. to this point, there j isa ‘clear line of authority y holding 

that. if a provision for liquidated. damages isa reasonable one, it is 


not. necessa ry for the party enforcing it to show that ¢ any actual dam- ~~ 


age was. sustained. See United States vy. Bethichem Steel. Co.,.205— 
‘U.S. 105, 120-121 (1907) ; Wise v. United States, 249 U.S. 361, 364 


867 (1919; 28 Comp. Gen. 435 (1949). 


F faally, the contractor contends— ie 


That’ in. any. event the. Government failed a: mitigate daw ages s by. am 
effort to ‘purchase the ever in the open. market’ and 18. therefor re, Raia oat | 
: to, enforce e paragraph 20, Bot eee yeas oe a 


. eo 
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It is submittea that andes the circumstances the liquidated aesriapes: here are’ = 


wholly unjust: and inequitable, and it is requested that the question be submitted 3 

to: the: Comptroller General under Public Laws June.30,'1949, C. 288, Title III, 
See. 306, 63 Stat. 396, Title 41, U.S. Code, — 258," with a recommendation that 
e the damages. be remitted as a whole. oy hie 


2 _ Paragraph. 20 of ‘the: ‘specifications, ace making. provision for 
+ Vguidated damages, contains the following proviso: = 


a * “That the Government reserves: the right to terminate the right’ of thé. . 
: contractor to proceed with. shipment or such. part: or parts, thereof as. to. which 
‘there has been. delay, and to. purchase. similar material. or. supplies in ‘the open ; 


z _ Inarket or secure the. manufacture and delivery thereof. by contr ‘act.or otherwise, o ea 
= charging against the contractor and. his sureties any eXCess: cost occasioned the 


Government thereby, together with liquidated damages accruing until, such time . 


a8 ‘the. Government -may. reasonably provers ‘Similar ‘material : or supplies 


_ elsewhere i ae , oa - 
Thus, the parties wrote into their agreement the isual rule which gives 
to the party not in. default : a power to terminate the contract: and to _ 
charge the defaulting party by way of damages: with. any: cost in 
excess of that specified in the contract which might arise in obtaining 
performance of the contract elsewhere. :The contract does not, of . 
- course, make mandatory the execution of this power. However, the 
proviso should be read in. the. light’ of the well-established equitable 
principle that a party to a contract, who is not-in default, is under a 
duty to mitigate the amount of damages which the defaulting party | 
may be required to pay. ‘< 
In the preseut instance, the total. contract: price or the nine ‘items 
under the two schedules was $3,018.50. The liquidated damages as- 
sessable for a total of 2,650 calendar days’ delay amounted to $13,250. 
There is nothing in the present record to show that the Bureau of 
- Reclamation ever attempted to. procure. in 1 the open market pae? items 
covered by the contract. - a : hed 
‘This Department, unfortunately ‘it in the prea instance, dks not 
possess the authority to relieve a contractor of liquidated damages 
which. accrued, at least. in part, because a, ‘contracting officer failed to. 
exercise a power of termination. contained | in a contract.. However, the | 
_ Comptroller General: has the authority to grant relief 1 in such a case ¢ 
“under section 10 (a) of the Federal Property and Administrative 


Services Act of 1949, as amended by. the act of September 5, 1950 (64 
| Stat. 5e8, 591). In the circumstances of the 6 present, oS and particn- ‘ ee 


- : = The Gonigiverer: General has held that the ‘authority. to emit: liquidatea daindees ae 
ferred on him by section 306 of the original, Federal. Property and Administrative Services 


Act of 1949 was limited to contracts entered into. pursuant to Title FIL of that act. oa 


Comp. Gen. 387 (B-92044,. ‘March : 28, 1950). However, the statute | was. ‘amended “¢see, 
10 (a),. act ‘of September 5, 1950, 64 Stat. 578;. 591) to authorize. the: Comptroller: General, 
‘ina proper. case on the. recommendation ‘of the head. of. the: Federal agency involved, to. | 
' yemit to. the ‘contractor liquidated . damages — under” “any. ‘contract. made - on pene of the 


‘Government”’ which: contains a pr ovision’ ‘for liquidated damages. 


- 2 As veduced by the decision of the. contracting ones the Tauidated ‘damages assessed oy 
against. the contractor. amounted | to $9.9 960, . -_ soa 
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| Jarly i in view oF the’ fide: ee epancy between ‘the contract: price, did ar 


= the amount of liquidated damages assessed, Lam transmitting to the | . ‘ 7 


Comptroller General the file covering this appeal and a-copy of this) 
decision,. witha recommendation that he grant. relief to the contractor. 

Le Therefore, pursuant to the authority delegated to me by the Secre- ©. eee 
| ee of the Interior (sec. 24, Order No. 2509; 14. F. R., 307), thedecisiom 


- of the contracting officer dated February 14, 1950, is. affirmed, ‘and the — 


-.. case-will be referred. to the Comptroller General with. a recotnmenda- ee 
tion that relief be granted to the contractor under section 10 (a) of the - 


_ Federal - Property and Administrative Services Act. of (1949, os 7 
amended. . 


Maser G. Warr, 


‘Solicitor. 


UNITED STATES v MW. ‘MOUAT Er AL. 
A-26181 oo Decided’ May 16, 1961 


Placer Mining Claim—Valuable Mineral Deposits, | | ng 
‘Where it appears that the minerals discover ed ona alneee mining since are not 


». Marketable. commodities, such iminerals. do: not constitute: “valuable mineral acre 


deposits” | within the ineaning of that phrase as used in the mining laws. 

A valid location. of. ‘a mining claim can be made only if. a valuable. mineral 
_ deposit has been discovered within. the. limits of the claim itself. “The pres- 
“ence of a valuable mineral deposit: on. adjacent land; ‘plis geological. indica- - 
tions that the. deposit probably extends beneath the surface of the claim, does 

not warrant a finding that the claim is. valid. | | : 


The usefulness of the area of a claim. in. connection: with the. : develbpuient of r : 


miner ‘al. deposits on. nearby lands is not sufficient to validate the claim. oe 
| APPEAL FROM THE BUREAU. OF LAND MANAGEMENT Bad, a. 


“this: is an n adversary proceeding ‘which’ was instituted ‘ ‘on. ‘behalf | 
: of the United States to cancel the. Lake Placer. mining: claim in sec. — 
90, T.5.S., BR. 15 E,, P. M., Montana. The case was before the head. _ 
_ of the Department’ in 1949 on an appeal (A-25527) from. a decision — 


byt the Assistant Director of the Bureau of Land Management against be es 


7 — the validity of the claim. At that time, the decision at the Assistant : a 


| _ Director, insofar. as it held the second amended. location of. the claim . 


to be invalid, was affirmed, but the case. was remanded to the Bureau 


Ou Land Management for a further. hearing on the question whether 7a 


: be minerals discovered on. ‘the claim, as originally located: and as 


: ‘ amended. for the first. time, ‘constitute tema mineral 1, deposits, as 
that phrase is used in the mining laws. : ok 
A supplementary hearing on this question ° was : hel hefore, ‘the oe 


| | “manager. oF the land. office at: Billings, Moniany, « on November 8 9, | 


ae See 300. S. Ce 1946 ed., secs, 22, 36. 
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_ and 10, 1949, Thereafter, on: Mera 14, 1950, cre manager held that 


ere valid discovery of valuable mineral deposits had not been made; and 
on. October 31, 1950, the Acting Directot of the Bureau .of. ‘Land 
- Management, ina decision which reviewed at some length the. evidence» 
- offered at. the second hearing, affirmed | the decision of the. manager. 
and declared. the Lake Placer mining claim, as represented. by the 


a? original location and the first. amended location, to be null and void, _ 
M. W. Mouat, individually and as administrator of the estate of 


i May Paula Mouat, deceased, and as trustee under an express trust, 


. ‘thereupon appealed to the head of the Department. 


_ With regard to the evidence presented, at the second hearin ‘that 7 

_ which appears to be significant from the standpoint of determining — 
~ whether “valuable mineral deposits” have been discovered on the Lake 
Placer claim relates to the presence (or: possible. presence) on the | 


claim of ce ara @) ee and @), pyrrhotite. ee 


The ee shows that the aan contains (arwe sianntiss of oliving. wo 


haces and other related magnesium- bearing rocks oF 510, 68, 96, 198, 


“The testimony of the Gee nen: ee: witnesses aac how e 


ae ever, that there is no demand or market for any of these minerals i 
(Tr. 11, 64), that they. have no.economic value (Tr. 68, 98), and that. 


there is no ee method: of using, them. for commer cial Pups : 
2 (Tr. 99). | : 
The: only evidence in: rane arord ain to. cast okt upon. the’ 
| testimony of the Government’s witnesses regarding the lack of value 


--.- in these magnesium-bearing minerals consists of information respect-_ — 


; 7 ing the use of olivine (because of its magnesium content) j in connection 
© with the manufacture of fertilizer at two plants, one operated 1 in the © 
_ ‘T\W.A. region-and the other in the State of Washington (Tr. 10, 12, 


88, 222), and general statements indicating that some use. has bedn oo 


mands of olivine as a refractory material. (see pp. 223, O94 of transcript : 


. of first hearing). However, the fact that some economic use has 


been made of certain olivine in other parts. of the United States would : 


nok ~ not warrant a finding that the olivine on the Lake Placer claim has ~ 
value, particularly since different deposits of olivine vary widely i Whee 


e November 8-10, 1949, unless otherwise Indicated. 


_. chemical composition (Government’s exhibit A), and there is nothing So 


in the record to indicate that thé olivine on the Lake Placer claim. : 7 


Gg similar 3 im composition to the few deposits of olivine in other parts _ 


of the countey which have. been used ‘for the "Purposes: pr previously a 
: mentioned, an | | | * 


| ran Geanscribe ‘references in this: decision relate to. the hearing which was “hela oa a 


. 
a 
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‘May 16, 1951 


"Ori the ca of the: cord: i conclude that ie glivine = ne Pra 


magnesium- -bearing rocks on the Lake Placer claim do not t constitute Lan 
: “valuable mineral deposits.” Cage ee Se ee oe 
"6 


oA i omceears ing ‘mineral, nich is s sometimes rataied: to 5 loosely. i : 
—_as.“chromite” but which is technically designated as chr omohercynite oa. 
| (ir. 10, 143, 144, 231), has:also. been found on the Lake Placer claim. 


The chromohercynite discovered on the claim, has varied i in size. from -_o. 


| small crystals to large boulders (EE 10, 16, 62, 63, 100, 149, 153, 154, .. : 
167,175, 196, 919-14, 221). | 


“Gover. nment. withosses chin een. the. ‘chromohareyeite: on ie . : 


claim as comprising, in, the aggregate, small seg (Tre 48). that | 
are insignificant i in quantity (Tr. 102). | 

On the other. hand, witnesses for the ceteadaat testified that ie 
: fragments and. boulders of this chromium-bearing: mineral on, the 
claim are very numerous (Tr. 149, 175, 218, 214, 221, 292). . 

Even if the defendants’ evidence’ as to the substantial deen of 
7 chromoher cynite on the Lake Placer claim: is ‘correct, there still re- 
‘mains-the question. whether these neemene and. boulders constitute 
“valuable mineral deposits. ‘a eh a. es a 7 
‘The Government’s Byidenion on: this oust was to the effect that re: 
_ there is no available market for thé chromoheréynite on the Lake 
Placer claim, and, accor ‘dingly, that the chromohercynite on the claim. 


does not have any economic value (Tr. 18)... It was also brought. out | 


by the Government thatthe percentage of. chromium i in the chromo- 

 hereynite on the Lake Placer claim is ‘insufficient for this mineral tobe 
_ Tegarded asa practicable: source of chromium (Tr. 18,941,249). 
With respect to the issue of. the value or lack of value ofthe chromo- . 


E hereynite on the Lake Placer claim, the defendants introduced evi- . ~ 


dence regarding’ the development in Australia of a new. process for — 

the production of chromic acid from “low-grade chromite” (Tr. 229— 

_ 231), and general statements were made by witnesses for the defend-. 
ants regarding placer: mining for “chrome” in Califor nia. (Tr. 207). — 
-and.on the Oregon coast (‘Tr. 239). However, the record. contains no- 


a evidence indicating that the chromohercynite fragmenta and. boulders Sa ; : 
on: the Lake: Placer. claim are. similar to the substances involved i ak 


ns the Australia, California, or. Oregon: operations and could probably os an ee 


be developed. into a profitable enterprise along those lines, - | Dee wa 
) - It must be: held on the basis. of the record that the fragments apa pan oo 
- boulders of. pironoheerails, on the Take ate claim are ) not * vale ne 


- able mineral deposits.” 
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The econ Gadicnes that There isa. deposit of ee on. land | 


: iad acent: to the Lake Placer claim, and that: this. formation, as observed aaa 
oo en ne ary land, dips: toward the Lake. Placer claim _ 182, ea 
“There | is a YeGaflict | in the. suis as to pate the Raa on 


3 ihe’ adj acent land has value. as a source of ‘sulphuric’ acid (Tr. 216, 


| * 249, , 248). Assuming for the ‘purpose of discussion that the pyrrhotite : 
on ‘the adjacent land does come within the category of “valuable 


— mineral deposits,’ ee the existence of this mineral deposit cannot be 


| - regarded. as establishing the validity of the Lake Placer ‘claim. The - 


_. presence ofa valuable mineral deposit near a mining claim, plus g reo: = a 
© logical indications that the- deposit probably extends beneath the 


‘ surface of the claim, does not warrant a finding that the claim i is valid. 
_ A valid location of a mining claim can be made only if a valuable 


eee ie tren has. been 1 discovered within. the lumits of the lain a 
a. ear 2 cok | ee ere : ae 


Sp brhapestt it aliodid: a Stated that ee area, of the lac Placer: joa os 


- seems: clearly to have value for use.as a camp site and means of access 


© in connection with the mining and: development: of. adje acent lode. claims tae 
(Tr. 19, 67, 185-187). This circumstance, however, would. not support. i 


# finding’ in favor of the validity of the Lake Placer claim. 


pales: indicated. above, it is only the discovery of a valuable aa oe, 
ae deposit: within the boundaries of a claim that makes the location of the 


: claim: valid. under the mining: laws. Consequently, the usefulness of 


ee Z the area of a claim. in connection. with the development of mineral - 
eae deposits: on: nearby. lands i is not sufficient, to meet the statutory test by 
a hes “which | the validity or r invalidity of a, minng. claim.i As. determined. 


a LY, 


“a fer cane ‘carefully considered: the second | in ‘this piossedinig, jt 7 


e Is my. conclusion that the evidence 1 in the record warrants ; a finding that 5 
‘the minerals discovered on the Lake Placer claim: are of such.a nature oa 


-. that they lack value as marketable commodities,*’ and, accordingly, a a 


oe : that ‘such minerals: do: not come within the category 0 of “valuable = 
rt mineral deposits” ‘which would ‘ ‘justify a person of ordinary prudence 


Ss Bee in the further expenditure | of his time and meaus in an effort:to: develop - i 
- a paying mine.”® ' This being’ so,. the Acting Director of the Bureai 


ee : ag of Land tacaaoragans was: correct. in ea the Lake: Placer. mining s : fe 


cos la Weskey. v. | Hammer, 223 U. 8. 85, 90-91 (1913) ; United ‘Btates v. _ Teturide Howaing = 
Corp. and Telluride Mines, Ine., A-25727 (January 18, FOP): ea’ ee bait 4 ?3 


 4See Big Pine Mining Corp., 53 I. D. 410° (1931). 
A 8 Cameron v. ‘United Reates, 252 U. 8. 450, 459 (10920). 


cay : To THE Giimriey * 


Paki a i OF PATENTS “UNDER” THE ‘RECREATION: ACT aT 

. | May 16,1951 1 Fe at -_ 
: ” APhevefor’y pur ane tothe authority. Shere to. “the ‘Solicitor 
By the Secretary of the Interior (sec. 23, Order No. 25095 oo B. Re 
aioe the decision of the ae Dison is affirmed. ae 


“Mastix G. ‘Warm, 
oe “Solicitor. . 


ISSUANCE OF PATENTS UNDER THE RECREATION: ACT 


Administrative Diseretion-—Racial isco wists tou. 5 aga. 
_ Where. a statute places upon this Department the- fades auty oF convey- 


ing. lands. to ‘persons who meet certain requirements prescribed in the legis- ee 


lation, the. Department cannot impose upon such persons additional require- - 
~~ ments. or: convey to them rights less than those provided for by Congress. 
‘Where a ‘statute vests in an administrative officer the discretionary: power. 
- to ‘grant or deny: requested: benefits, hé’ may: qualify: grants. of. such benefits 


by making. them subject to conditions. ‘deemed by. him to. be in the fe public - _ 


inter est. 


“The. Seer etary of the Inter: ior has authority to insert in patents issued aac ee . 
‘the Recreation Act a Provision barring racial discrimination | in the: use of se 


~ the land. | | | | : - 2 
u-s60ti ae aA Li ren 2 eae Max 16, 1951, 


. This responds to the request for my opinion o on the question oe | 


ee the Secretary of the Interior has authority to insert‘in. patents issued we of 
. pursuant to the Recreation Act of June 14, 1926 (48 U.S..6.,1946 ed, 


sec. 589); a, Eros barring racial. discrimination’; In the use 2 of the 
land.» ae cn 
| “The Rosieaton re Soncens upon . the Scania of: the ee ie & 
se power, inter alia, to convey to States under. exchange or sale arrange- 


ments, and. to sell to counties and municipalities, public lands classified a 
as chiefly. valuable for recreational purposes. .. It. crpresly provides: —— 


_ that. any: patent issued under the statute shall— i 


-* 8 3% eontain a reservation to the United States of all mineral a 


- in the. land. conveyed. and of the right to mine and remove. same, ‘under Tregula- | 


. tions. to be established. by the Secretary, and a. provision for reversion. of title 


to the United States upon 2 finding- by the Secretary of the Interior that. for a 3 a 


period of five consecutive years such land has not been used * * * for park ee 


or perenne purposes, or that such land: or any part ther eof is s being er 


mn a other use | Te, Bos, ia | ES a ee oe 


“It is: difficult: to fainich a -eategoridal. answer. to. the inquiry stated es 


ae The difficulty arises from the fact that two Pee Tegal wy 
2 principles. point the way.to different conclusions. +. 
In the first place, consideration must be given:to the well-established. | 
rule stated by the Supreme Court in the following language: ee sie 
aE cere * the officers of: the Land Department, being merely agents of the gov ? 
ernment, have no. authority to insert in a patent any other terms: than those. of: 
| 94895554 —84 | : 
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conveyance, with recitals showing compliance with the conditions hier the law 
prescribes. | ‘Gould they insert clauses in patents: at .their own citcrotion: they 
: could. limit or enlarge their effect: without warrant of law. The patent *. * ees 


- carries with it such rights to the land -*..* -*. as.the law confers, and no ; : 


Others, and these rights can neither be enlarged nor diminished by any reserva- 7 
-tions of the officers of the Land Department, resting for their fitness only upon the : 
judgment: of those officers. = ES ed oe we a as non 

This language seems. to indicate that the ‘Secretary ms the Tatariee 

can insert-in .a- ‘patent. issued under. the Recreation Act only: those . 


restrictive provisions which are expressly authorized in that act: a : 


Under that approach to'the problem now under consideration, a.nega- 


tive’ answer to the question stated at the outset of this. memorandum . 
would be: necessary, inasmuch as the Recreation Act. does not expressly ee 


authorize the inclusion in patents of a provision peobibuang racial - 
discrimination ; inthe use oftheland. . 
‘However, the situation with which we are concerned at the Pree | 
a time can be distinguished from the problems before the Supreme _ 
- Court in the case from which the above quotation was taken and in ~ 


the other cases where the Court has adhered to the same: rule? In: i 
oe. those cases, the Court was dealing with statutory provisions. which ee 
| placed upon this Department the mandatory duty of conveying public —— 


 Jands to persons who met certain requirements prescribed in the con- . 


trolling legislation. Obviously, in such a situation the personnel pee * 


-. ithis Department could not, in effect, amend the particular statutes by 
. imposing upon persons who met the statutory requirements further 


-_gonditions not prescribed by Congress, or by conveying to them rights _ 


_ tess than those which the Congress had stated they should receive. 
The Recreation Act is not such astatute. It j imposes no iedatory ~ 
duty upon the Secretary of the Interior to convey lands to States, 
counties, or ‘municipalities. Instead, the Recreation Act expressly 

states that the Secretary of the Interior is authorized, “in his discre- 
tion,” to exchange land with States, and’ that the: sale of land to 
States, counties, and ee ar is also “in the discretion”. of the . 


See io 


- This: leads to the eer | ‘of the two Jepal principles: navn “e 


| ‘mentioned. It is to the effect that where a statute vests in an admin- — 
istrative officer the discretionary power to grant or deny requested _ 
benefits, he may qualify grants of benefits by making them subject 
_.to conditions deemed by him to be in the public interest, so. long as 
baie conditions are not ‘prohibited hy. law. : oe rule extends to 





“1 Dawie’s ‘Administr ator v. _Weidvoud, 139 U.S. 507, 527-528, (1891). as 
be "4 Deffedack v. Hawke, 115.0. 8. 392, 406 (1885) ; Burke: v. Southern Pacific R R. Gee: 
284 UE S. 669, 699-705 (1914). . 


2 Southern, Pacific Co. v.. Olympian. Co., 260 U.S. 205, 208 (1922) ; Sunderland \ v. United te 
States, 266.0. 8. “226, 235 (1924): Lupo v. Zerbst, 92 F. 2d. 362, 365. (one Cir.; ane) ae 2, 


Mg ied States, v.. Wright, 56.F.. Supp.. 489, 492. Se ‘D. T11, oe 


| 7 eae: APPEAL OF’ MORRISON-KNUDSEN CO: INGe «479. 
ae oa 7 Fa Tune fy 1951 a. 


_ ee exercise = discretionary power to grant inter ests In. n. Government. 2 


owned lands.* ' 

‘Whether. ‘proposals ‘for én rere of land. “with » States, or tor . 
_. the sale of land to States, counties, and municipalities, under the 
Recreation. ‘Act shall-be consummated on behalf of. the, United States 


-. is wholly discretionary -with..the: Secretary. of the Interior.:. This. — 


being so, I believe that, the Secretary could, if he desired, condition 
his approval of such proposals upon the inclusion in patents issued 
under the Recreation Act. of a provision. prohibiting racial discrimi- 
nation inthe use of the land. Such a provision is not pr ohibited by 
any Federal statute, and it would, I believe, be upheld by the courts> - 


if. it were to be inserted. by the Seer ey in n patents issued under the _ qa 


Recreation Act. ie | 
‘The fact that Congress, i in io Reer eation oes fine specifically pro- - 


5 vided for the inclusion in patents of provisions respecting the reserva- 


tion of mineral rights, the failure of the patentee during a 5-year period 


to use the land for park or recreational | purposes, and the use of the - | 


land by the. patentee for other purposes does not, in my judgment, 


_ indieate-an intention upon the part of Congress to sxclade from. patents 


oe - issued under the: act other restrictive provisions deemed by the Secre-. — 


tary of the Interior to be in the public i interest.. In view of the-com- 


a _ plete discretion that i is vested. in the Secretary. to determine. whether - = 
public. land shall or shall not be conveyed to States, counties, and 


oo . “municipalities: under: the: Recreation ‘Act, the provisions prescribed by 


Congress for inclusign.i in patents, isstied under the act are evidently : 


intended tobe a a minimum, rather than an. exclusive, lst. of restrictions | 
to be imposed upon patentees. iy ® 
_ As indicated above, I believe that. a question stated i mm Cthe first | 


: paragraph of this memor andum should be answered i in the affirmative. — 


_Masran G. “Wairre, - 
| | Solicitor. 


"APPEAL OF MORRISON- KNUDSEN COMPANY, INC. 


| 7 CA-80. ora Decided June rs 1961 


Contract. foie snd istea 4 and 9 of. Standard Soaceucein Con- | 
- tract—Finality of Contr acting: Officer’s Interpretation of Specifications. a 


In an area: where rocky tertain and down timber are apt to be encountered 


_. incany. eats ‘operation, uhe- fact that, after ee ee pea are of a: snow a 


; 4 United: States Vv. Golden. Gate Bridve cad Highway : Dist. 3T i supp. 505, 510. wn, DD, ce 
: Calif., 1941). ; 


* See Air Ter minal Services, Ine, ¥. Rentzel et al., 81 FE. Supp. 611, 612 (B. D. va. 1949), 
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‘blanket coyv ering the | site of ae ‘transmission ine right-of-way which B 


a contractor had agreed to clear, it was revealed. that the site contained. qnore- oe: 
down timber and rocks than the contractor had ‘anticipated would not bring 


_ the case within. the BCOvE: of article 4 of the standard, form of “construction. 


contract. | i 
“Article! 9 of the standard form of construction contract, in making. provision 


for delays. due to unforeseeable ‘causes, does ‘Dot. relate to happenings which 


have already oceurred, or to conditions already in existence; as of the time nee 


when. .a‘bid on the work is submitted: ! 
| Where the operations of a contractor under a construction contract were halted 


for 128 days due to a. “stop order” from the Government, the granting of an me - 


extension of 10 days in the time for perfor mance, to cover the delay incident 
to the reassembling of its labor force by the contractor, would be’ proper. eee 


Where ‘a. contract. with an agency of. the Department contains. a provision. e. 
Stating that. “On all. questions - regarding +." #* the interpretation. of ae 


- these specifications, the decision. of the contracting officer shall’ be final,” ” 


this office is without authority to review an | interpretation of | a specification © es 


th at uae been made by a contr acting officer. 


ADMINISTRATIVE DECISION. 


| This j is an sa pal dated ‘April 17, 1950, by the pine Kauder 
| Company, Tnc., Boise, Idaho, from fie. findings of fact and decision — 


— of the: éontracting officae af the Bonneville Power Administration oe 
dated: March 20, 1950, under Contract No. ‘Thp-5571, Specifications - war 


No. 4149. The contract provided for clearing the right-of- -way forthe — . 
Scenic-Index section of the Grand Coulee- ‘Snohomish 230 kv. trans 


‘mission line, approximately’ 16.4 miles in length, located: in King 


- County, Washington, joes with the construction Oe certain access - 


roads. 


<4 cved was received by the contractor on April 26, 1948. 


ee od “Trivitations to bid on. the work were sent out on Mauch 4 1948, sad — 
the appellant’s low bid of $354,912 was accepted by the Government: io 
The formal contract was dated April 12, 1948, and the notice to pro- . 


The standard. form of construction contract (U. S. “Standard-F Form * 


: No, 93, revised. April 3, 1942) was utilized in making the contract. 


oe “Paragraph 102 (1) of the specifications provided for completion of» a 
i performance by the contractor within 210 days from the date of the » 


receipt .of the notice to proceed, or on-or before: November: 22, 1948. 


By Change. Order A dated October 25, 1948, and. Change Order B- eons 


dated August 26, 1949, the contract price was revised upward | to. . 


| $365,387, and the contractor was granted a 14-day extension of time to 


. December. 6; 1948, for the completion: of the work. ‘The. Government | 

_ ordéred the contractor to. stop work at the close of business on De- 

~ cember 3, 1948,. and. ordered the. resumption of work on April 11, 
1949. Performance under the contract was not completed until 


| ae, October 18, 1949, 
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5 ea 102. (ay of the specifications fixe liquidated Fn at. 
$50 for each day of delay by mS contractor beyond: the nal date 


ee specified for performance. _ é 

_ ° By a letter to the. Bonneville Power AaneasuaGon dated J anuary a 

. 16, 1950, the contractor requested an extension of time sufficient to 
“cover ail the delay. 3 


The contracting otek in ce fies of fact and diecsion pee - 


: mined that the contractor was entitled to an extension of 128 days to © . > 
cover the period - while the stop order was in force (December 3, 1948, me oo 
te April 11, 1949), a 14-day extension due to the two change nde 2 


an, extension of 31 days for the unusually rainy weather of the 1948 


in construction season, and a 3- day extension in connection with the. con- - 


~. tractor’s cooperation with other contractors. Thus, the time: for per- ; 
formatice was extended 176 days from the. original completion date 


of November 90. 1948. Liquidated damages for the remainder of the 


delay (154 days) were assessed by the contr acting officer i mn the total “a 


amount of $7,700. 


_. The contractor, in its letter dated April 1%; 1950, ‘notifying the os 
- Secretary of the Titerior of its appeal, requested additional time in 


which .to. amplify the appeal. ‘This request -was. granted - and the 
~ amplified appeal reached the Office of the Solicitor on August 21,1950, 


As the Bonneville Power -Adininistr ation: had expressed” a ‘désite: ‘to. 
~~ comment on the additional material furnished by the contractor, this 
s bape held the record ropen 3 for that ed aes until Moreh 14, SEL. 


| Gas of the contentions nde iy the appellant on this. appeal’ is that 
» the contracting officer should have granted it an additional extension — 
of time, to the extent of 50 calendar days, for’ the delay allegedly 
attributable to ee a conditions i in the pa sermanee oo 

: of the work. 7 


Oks a: This contention is 5 based upon | the a that, Scotia to the: aoe a 
lant, the site of the. work was covered by a heavy blanket of snow 


during the period that was available to the appellant. for the examina- — 
tion of the site (i. e., between the date of the issuance by the Govern- 


ment of its invitation. for bids and ‘the date on which the submission ok x 
of bids on the work was required), with the result that the appellant cae . oe 


was ‘unable to make an. adequate examination of the site. 


~The appellant states (p. 2 of aan on with regard ¢ to —_ 


this ea that— | 


ae, oe here. car be to dispute t that. ets presence. of this heavy snow pack 


- was. eich that it effectively concealed the actual condition of the terrain: and 


— down timber on the. terrain. Because of ‘this concealment by the sow pack, ~ | 
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it was ‘imposainies foe the contractor a eaclly: ascertain the cand: eandicons 


as they actually existed and the contractor was forced to rely by its. mature and _ } 


experienced knowledge of the conditions generally existent, in the area, in. judging 
and evaluating the expected conditions. ‘Of the terrain. and. down timber. at the 


. - particular site and. the effect of. these. conditions ¢ on: n the prosecution of. the work So 


covered by the contract. 


~The appellant indicates” (pe 4 “of arnplified appeal) that the sub eo fae 


sequent cretepearanee, of the snow revealed— _ 2 


# > the presence of a. greater, than. reasonable. expected ¢ amount. of down 

. timber and x O% larger than usual area ‘of rough, ‘rugged and bare rock 

owhich caused the construction of access. ‘roads to. the site’ to ‘be more > costly, both . 
as to: time and money, then [sie] should have obtained: . Pat 


The appellant relies’ upon articles 4 and 9 of the contract to siport ea 


its request for an extension of time because of the conditions which 


were revealed as to the nature of the terrain and the extent of the down _ : _ 


| timber after the disappearance of the snow blanket. 
Article 4 of the contract relates. to ee conditions, 
providés that—~ 3 


* and it. 


Should the contractor.encounter * * * during the progress of the. work 
subsurface and/or latent. conditions at the site. mater ially differing from those 
shown:on the drawings or indicated in the specifications, or unknown conditions 
of an unusual nature differing materially from’ those ordinarily. encountered 
and generally recognized as inhering in work of the character. provided for in 
‘ the plans and. specifications, . the attention. of the contracting. officer shall be 
called immediately to such conditions before they. are disturbed. * * yee 

It is clear at the outset that. the clause i in article 4 relating to! ‘sub-. 
surface and/or latent conditions at the site materially differing from — 
those shown on the drawings or indicated in the specifications” is in- 
applicable to the facts of the present. case. The appellant. has not 
| pointed. to any inconsistency between the representations on the draw- — 
ings or in the specifications, on the.one hand, and the conditions dis- 
covered during the progress of the work, on’ the: other ‘hand. 

- Moreover, rocky terrain and down Cae are conditions that are » 
apt to be encountered in any clearing’ Operations within the area 
covered by this contract: Hence, they’ are. ‘not ‘ ‘conditions of an 
unusual nature differing materially from those ordinarily encoun- 


: provided ee in ‘the plans and specifications” : ; ‘and they. are not made | 


so by the: circumstance that the contractor in this. case allegedly en coe 


| countered more of each than it had. expected to encounter. 


In addition, it may be noted that the contractor did not follow the 


procedure plainly required in article 4 for the assertion, of a claim, 7 
under that article. | one, 8 
_ Article 9 of the contract provides, inter ali, that, the contractor shall . 

ie a a ciamed’s with + Ainwidatea caiaaces necting ‘Of | any s elage. in. » the com- 
7 pletion of the work due to unforeseeable causes beyond the control and without. 
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38 ihe fault or: snenlisence, of the contractor, including, ‘but not restricted to, acts: _ 
of God, ae floods, ae @ cand: unusually severe weather © *°*' me Se 
—Ttis plain that: ie portion of article 9, in referring to. “untore- 
‘seeable causes,” speaks. -of the future. Here, the conditions. com: 
plained of by the appellant as causes of delay—i. e., the down timber: ; 
and the rocky. terrain (and even the snow blanket which: allegedly | con- 
— cealed them)—were already i in existence at the time when the appellant j 
submitted its bid and, of course, at the time when the contract was: 


; entered into between the Government, and. the appellant. Hence, 7 
- article 9 is inapplicable to. the > point. under discussion here. : ce | 


a 1 | 


The appellee also. urges that the time for neo should be 
extended 96 calendar days. (instead of 31.calendar days, as deter-- 
mined by the contracting officer) because of the cumulative effect of 
. bad. weather prior to the: makitig of the contract. upon the inclement: 
weather of the 1948 construction season. 

| As previously indicated, the contract was entered into on April 
12, 1948, and the notice to proceed was received ey, the contractor on. 
April 26, 1948. 

The contractor contends (pp. 5-6 = amplified appeal), that— 

The cumulative effect of the above normal precipitation of the sescanereaGion: 
season. of 1947-1948 with the effect of the above normal precipitation of April,. 
May, June and the first half of July 1948 caused the site of the work to remain ° 
in such a,saturated condition that very little constructive work could be performed. _ 
prior to July 15, 1948, a delay to even Beene the work in a constructive fashion. . 
until that date. * * + , 7 

Article 9 of the contract; heretofore quoted i im pertinent part, per-- | 
mits the contracting officer to extend the time of performance because: 
of “delays in the completion of the work due to unforeseeable. causes: 
sags: including *“* * unusually severe weather * * *,” 
It has been étaphasized, however, that the cause of delay in ont 
instance must be “unforeseeable.” United States v. Brooks- -Callaway,. E 

—3818-U. 8.120 (1948)... All conditions existing at the time of the bid~ 
ding must be evaluated by a bidder and reflected in the amount. of or 
the bid. ee ng | 3 
. The iadiant cece sacwered its own ‘argument, when it ad- 
= "mitted (p. 6 of amplified appeal) that— 


~ Itis true that weather. conditions. of the preconstruction season were. ‘Enowi at. hen 
the time.of computing and presentation: of bids but it. was Ampossible | to foresee- gue? 


. and evaluate the cumulative effect. of these above normal weather conditions with. 7 


SP 4. the above normal precipitation: of the early part. of the construction Season, . 


The contracting officer. authorized an extension of 31. calendar. days. : 
7 because of unusually: severe e weather. during. the construction’ season. 
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. one covered by is nontrice Ti Was aigale aah weather. that could be taken 3 
- into account under article 9 of the contract. ae ee 


Beet 


‘The appellant requests. a 10- day extension of time to ¢ cover the 2 period | 
necessary for reconvening its work force after the resumption of work - 
on April 11, 1949, following the stop- -order of December’ 3, 1948. 


A contractor cannot be expected, under such circumstances, tio retain _ 


its labor force at a construction site indefinitely i in. “expectation of a 
resumption of work. Therefore, upon resumption of work after a 
 dengthy cessation of work due to an order of the Government, a -reason- 

able time-should_ be permitted for the contractor to. reassemble ite” 
workmen and resources. _ 

‘After the halt of 128 days i in this Case, an: ‘tonaion: of 10 ) days is 
compensate for the time required by the appellant for the full: ‘resump- 
tion of work appears to be reasonable and should be 2 allowed. os 

| | a. ve ‘he 
. The appellant contends, finally, that the contracting officer errone- 
ously interpreted the specifications 1 in determining that the contractor . 
was only entitled to a 3-day extension of time in connection mae the 
appellant’s cooperation with other contractors.. | 

Paragraph 306 of the specifications provides: | 

On all questions regarding a the interpretation of these specifications 
the decision of the contracting officer shall be final. - 7 On OO 

In view of paragraph 306, the decision of the contr acting cee on. 
a question involving the interpretation of the’ specifications is. final, 
_and this office is without authority to review it. See United S tates V. | 
M oorman, 338 U. S. 457. oo | es 


ee eer to the authority eee to 1 me. by tl the cee : 


me tary of the Interior (sec. 24, Order No. 2509; 14 F. R. 307), the decision 
~~ of the contr acting officer Gated March 20, "1950, 1s modified. so as to : 


permit an additional 10- 0-day extension of "time, but is otherwise 

| affirmed. i : Pos 

: | Masa G. Wars, ss 
| Solicitor. 


= AUTHORITY OF THE SECRETARY RESPECTING THE APPROVAL oF - 


‘CONTRACTS BETWEEN INDIAN TRIBES AND ATTORNEYS . 


ev Organized Tribes—Unorganized ‘Tribes Sceretarial Discretion. 


A statutory provision empowering organized Indian tribes to employ ecuneel | 
as — subject only to the ee ement that. the choice of counsel and the one of | 
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fees shall be subset to the approval of. the Secretany. of the. Interior super: ; 


hedee. as to. such employment, a. prior. statutory provision regulating i in. general, a 
terms: the contractual: relations of Indian tribes with private parties... ee 


a ‘ "Where. contracts between unorganized Indian: tribes and attor neys are reqnleed: i 


ne by statute to. comply. with certain. ‘specific ‘requirements in. addition. to: the . 
. “requirement of receiving. the. approval of the Secretary of the Interior; the: . 


. Secretary’s authority is:. not limited. to. examining such. contracts: for- com- 


ee ‘pliance. with. the specific statutory requirements, but le may consider: such @ 

contract as.a whole, including any provisions. unrelated to the specific statu- — 

ee tory peanrements: and. approve or withhold approval as his = juderaent: may: | 
dictate. : : 7 ~ 
Under ‘a enitany pr ovision. governing the émployment of. ator neys by organ: 


ized Indian tribes, which imposes the requirement of receiving the approval : - | 


of the Secretary. of the Interior only as to the choice of. counsel and the: 


- fixing of fees, approval’ by the Secretary of contractual provisions wholly = - ee 


: ‘unrelated to the choice of counsel or the fixing of fees is not required, and! — 
ea the Secretary cannot pr operly require: the inclusion in. sucha contract of 


provisions, having. no Teasonable relationship to the choice of counsel, ¢ or the ‘2 = oe 


= fixing of fees. 


a Under. a statutory provision empowering organized Indian tribes 6 cee we a 
es attorneys subject. to the approval of the: Secretary. of. the Interior respecting” 


| o the choice: of counsel and the fixing‘of fees, the Secretary is vested. with. wide - | 
. ; discretion i in determining what factors should be taken into account i in. passing: 
- upon. the choice of counsel ‘and the fixing. of fees, and he may grant or with-. 


~~ hold his ‘approval upon. the basis of whatever grounds he deems: to be properly’ av 


| ae related to these matters, provided. his action is not arbitrary or capricious... _ 
4d The exercise of author ity by the Secretary. of the Interior over contracts between: 


Indian . tribes and’. attorneys’ ‘does not constitute | ‘an unlawful interference: ra 


o . with the free choice of counsel by Indian tribes, since the Secretary’ 's author- 3 
.- ity is conferred by. statutes enacted. by. the. Congress in the exercise: of the- 
plenary power poset by that body over. Jndian tribes. and their : affairs. 


“3-36069 - .aY 4 oe a — =e Juve 22, 1951. 


; : To. THE Saeed oe Sig = Pg es 
nae This responds. to your request for an expression of. my opinion on 7 
the scope of your authority-under the applicable statutory provisions. 


relating to the. approval of contracts between Indian tribes. and | 


| attorneys. - It appears from your. memorandum. that the opinion is: 


desired as a guide i in the preparation and promulgation of new regula- | 
tions governing the eee eony execution, and consideration. of such _ 


contracts. > : 
The applicable ae provisions are now codified in 25 5U. s. om a 
7 1946 ed., as sections 81 and 476. . ae ¢ 
7 ‘Bection 81 is derived from section 2103 of ie ere ‘Statites, - 
ee in turn, was based upon section 8 of the act of March 3, 1871 


(16. Stat. 544, 570), and sections 1 and 2 of the act of May. 21, 1872 a _ 
7 a 17 Stat. 186). Section 81 reads, i in part, as follows: 


: No! agr eement: shall: be made by, any. person’ with any’ tribe: of: Thaiaia’® [5.8 
se for the eas or. delivery of any money: or other thing of value, in present or. 
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| in prospective, or ve the. granting o or : procuring any privilege t to: him, or any other. 


person jn consideration of services: for said Indians: relative’ ‘to their’ lands,’ ‘or to. | 
any’ ‘claims growing: ‘out’ of, or in reference: to, annuities, installments, or ‘other : 
moneys, Claims, demands, or thing, under’ laws. or. treaties with the United ‘States, 


or official acts of any‘ officers thereof,’ ‘Or. in’ any way. ‘connected: with or’ ‘due from 


the United States, unless: s such contract or’ rv agteenient be executed’ and appt oved ¥ 


Psa as ‘follows: 


_ Second. At shail ees “spear. the approval of the Secretary « of the In- : 
terior 8 ee indorsed’ upon it. ae elo a. 5 ee eee A 
ee Bo ee ee ee " oa “Goes rte. ees pres ag" 


All ee. or siege ia made in violation eS this Bection shall be’ null 7 


‘2 and void ae ee 


~ Section 81. ta re ciataly mention: contracts, between. Cdiaa ‘ 


7 tribes and attorneys.. Such-contracts.are, however, plainly covered by _ ~ 
the section if they provide for services relating to. any one or-more _ 


of the matters. specified i in the section. It appears, in fact, that the 
impositions to which the Indians had been subjected by unscrupulous :. 


~ members of the legal -profession constituted an. ‘impelling: reason-for _ 
- the-enactment: of the legislation. As was pointed out in-a memo- _ 
-randum dated January 22, 1946 (59 I.-D. ele from the apne to" 7 
| the Commissioner of Indian Affairs— 7 — ‘ we 


“This legislation was: enacted. to. pr otect. the Indians { in ‘their contractual. dealings: 
with. attorneys and. agents, ‘a field. in: which. the. Indians ‘were not. without sad — 


experience, The. Indians had previously: been. -the: ‘victims: ‘of monstrous: ‘and 


shameful frauds perpetrated by agents and attorneys, and: this-legislation which # 
drastically..curtailed | the right to contract was obviously . intended = aD. extreme on 
measure designed. to remedy. what was regarded. as:.a- great evil. ce ga eh 


- ‘Section 476 3 is derived’ from section 16 of the Indian Hocisaiitistion | . = 
Act, of June 18, 1934 (48 Stat. 984, 987). This. section authorizes — 


Indian tribes to organize, and it provides that the constitution adopted 


| by any Indian tribe “shall vest in such tribe or its tribal council” _ 
the power, among others, “To employ legal counsel, the choice of 


counsel and fixing ot Teese to be a ect to the prere of f the Secretary a | 


| ws the Interior. ee 


~ As'the earlier statutory provision Ceca 81). 1S, by its terms, ol 


_ ‘cable to all tribes residing within the territorial liniits of the United 
. States, and as the later statutory provision (section 47 6) Is applicable - 
| only to ee atte which have Ede constitutions ae} it, the : 


_ +The omitted words are “and the Commissioner of Indian Affairs. a By Reorganization ; = 
‘Plan No.:3 of 1950 (15 F. RB. 3174), the authority to approve contracts conferred on: the: 
Commissioner by section 81 was transferred to ihe Secretary... 


-? The. employment. of counsel for the prosecution of. ain: of the tribes peace the 


United States is dealt with in section 15 of the. Indian Claims Commission. Act of August . 
“13, 1946 (60 Stat. 1053, 25 U.S. C.; 1946 ed., sec. Ton): This section requires that attor- oc* 
meys for Indian tribes which-are organized under: the. provisions ‘of the Indian ‘Reorganiza- 


tion Act be selected pursuant to the constitution and bylaws of the tribes, These con-: 


stitutions and bylaws usually paraphrase. the provisions ‘in’ section .476 which > require - “the. 
«choice. of ‘counsel and the fixing of fees to be approved-by the’ Secretary . of the Interior. 


‘The. employment of attorneya by other claimants is subj ected to the provisions of section 81. 
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Spat se arose Pieter chon ATE had seeded section. 81. wth 


2 T espect to contracts: between organized . tribes. and. -attorneys.. In an- 


: ~swering this question. inthe no aie the Solicitor oa Im a. memo- nel 
randum 1 dated January 23, 1987.:' a See ae se 


ae To the extent: of any’ ‘conflict or. : iniconsistency, its ‘ig. , clear that: section 116 7 
-is oe and supersedes: the. prior. law., Requirements of the prior. law: not 





| directly inconsistent. or. conflicting. may also. ‘be superseded as to the: particular 7 


| ‘kind of contract to which section 16 applies if such was the intent of Congress. 
A consideration of the general background and ‘purpose of the Indian Reorgani- 


% gation Act leaves no ‘doubt that the: purpose of: ‘the: statutory provision: in question | 


‘was to increase: the scope. of. responsibility: and: discretion afforded: the tribe in ' 
its. dealings with attorneys. - -Harlier drafts of legislation. contained. ‘provisions 


| limiting the fees that: Tnight be charged. After. considerable. discussion before , 


“the Senate Committee. (Hearings before the Committee on Indian Affairs, United | 
States Senate, 73rd Congress, Yd ‘session, 8: “2T55 and S: 3645, part 2, | pages 244- 


247), it was decided that: the: Secretary. of the, Interior should have the added pce 


‘power to approve-or véto. the: choice of counsel, _ This: discussion would have. been 


-: futile-and the statutory. provision. would: have been meaningless if the intention 


7 had been. to. make those contracts: subject, to The prowstane of section si, Title 25, | 
7 of. the Code. ee th 7 | Ge ah 
As the view ee = tis oo in 1937 appears to be boprect: : 
_ the question of the scope of the Secretary’ S suthorty, must be sepa- 
poy considered under, sections 81 and 476. | 


- Section’ 81 praseribes® a number of féquirements eee a contract. of 


| - ; employment between an Indian tribe and an attorney must. meet, in 7 


2 addition to the requirement that, the contract must bear the Secretary’ 8 

- ‘approval indorsed upon it. These specific statutory. requirements | 
operate to limit the Secretary’ S discretion, i in that none of them can — 
be dispensed with by the Secretary, and it is the duty of the Secretary ; 
to see to it that the requirements are met, by any contract coming before | 


him for approval. Tt does: not: follow, however, that. the Secretary’s 


‘authority is limited to examining proposed contracts for compliance 
_ with the statutory requirements, and that. the Secretary. cannot with- 
_ hold his approval for reasons unrelated to ‘the specific requirements : 
-.. of the statute.. The contract itself may well contain many provisions 
which are unrelated to the specific statutory requirements, and inas- _ 
much as the contract in its entirety is subject to the Secretary’s ap- _ 
_-proval, the: Secretary, clearly. would’ be authorized to-consider the — 
contract asa whole, including any provisions unrelated to the specific 
| ‘statutory requitements, and epproress or withhold approval as ‘his 
Sy indgment might. dictate. a eee 8 eee | 


_ “The. text of. this. -iemorandam , appears. in the: Handbook of Federal Indian Law at 
Pp. 281.” | 
68 Op. Atty. Gen. 498 (1888) 2 MeMurray v. Choctaw Nation, G2 ‘ct. cl. 458 (1926), 
cert. denied 275-U. 5. (524. . . i 2 
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7 was. she purpose of Congress i In. section 81 i provide statutory : oe 


| safeguards that would be binding on the Indians and their: attorneys, 


and on the Department: as well, but Congress: apparently realized the. — 6 


‘imapracticability. ‘of ‘covering by statute ‘in- advarice evely. factor that. 


tos: 


. should be taken into account and, henee, provided for. the additional : ore 


| safeguard of Secretarial approval. “In doing so; it. was-the evident. 
intention of the Congress te enable the ‘Secretary. to-condition his 


approval upon such other requirements : as he might deem: to be: mneces- ate, | 


; sary. for the protection of the Indians... 


—-In La Motte v. United States,. O54. U. Ss. 570 (1921), ce poe ie : 
Court upheld the validity. of. regulations promulgated ‘by the Secre-. 


tary of the Interior for the ‘purpose of: prescribing in advance the 
| terms: and: conditions which leases. should contain in' order to meet. 
bis approval under. a, statute. which. authorized the Indians to make. 
such. leases ‘ ‘subject. only: to:the approval ‘of’ the Secretary of the In- 
terior.” After pointing out: that, the failure of the leasing-provision 
to say. eeeine about. regulations was, “unimportant, and that the ~ 
: power to make regulations for the purpose of carrying the leasing 
provision | into: effect. would ee implied, the epee Court. said 
(p07) 2 Se ae ee | 
Without asabe the regulations qreceribed ieee to restrain the Indian pau 
leasing in his own way and on his: own terms, put: this is not a valid objection. 
If there were no regulations, the: disapproval of a lease. satisfactory | to him 
would. work alike: restraint. Manifestly some restraint is intended, for the 
leasing - provision does hot. permit . the Indian. to, lease as. he. pleases, but only : 
with the Secretary’s approval. . 7 7 
Statutes providing for the approval by the cen eee of the Inter ior 
of contracts made -by. Indians are numerous, and, whenever the courts: 
have been called upon to-consider such statutes, they have uniformly 
held.:that. the power of approval. carries ‘with it wide’ discretionary 7 
~ authority-to’ determine the. conditions’ under* which: approval. willsbe — 
granted, Thus, in Anicker v. Gunsburg, > 246 U.S. 110 (1918), the 
Court had under consideration the power. of the. Secretary under 
| section. 2 of the act of. May 2%, 1908" (35, Stat. 812), which provided - 
: that leases of restricted lands of members of the Five Civilized Tribes 


in Oklahoma might be made with the approval of the Secretary of 


the Interior, under rules and. regulations preeer by. him, and not 7 


oe otherwise. "The Court said (p. 119): 


The. statute ig plain. in ‘its cp oviione hat no: lease,. of. ie. character. ene er 


.. in question, ean be valid without the approval of the Secretary. Such approval 
rests in the. exercise of his: discretion: ‘unquestionably this authority was given 
- to him for the protection of Indians against ‘their own improvidenee and the de- 


. signs of those who would obtain their property for inadequate compensation. | Te an 


is also true that the law. does not vest arbitrary authority in the Secretary of 


the’ Interior. But. it: does give -him power to consider the advantages and aoe 


io agay “CONTRACTS: BRTWEEN, INDIAN: TRIBES. AND’ ATTORNEYS 489 ae 
“aot a — June 22, 1951 ees. ed 


ae, disiavantasen: of the. isha. presented 1 for. his action, and to rant or ‘withhold a: | es _ 
ne, approval as his judgment may dictate. 


“See, also, to. the : same > general effect, Davis: ¥, . Williford, oT. U. s : : 
484 (1926). - | 


Of. course, the ealioy ity. ene upon. Gilie Recaary iy section 81, 81, 7 
although very broad, is not unlimited. Approval of a: contract ‘could, - 


not, be withheld. capriciously or on: purely arbitrary. grounds.- More-— 


7 -over;. as the power to contract is vested in the tribe, the Secretary fo 
. could not initiate or make a contract, for a tribe.® Subject, to these. 


_ limitations and to the. observance of the specific requirements imposed 


2 by section: 81, it is my opinion ‘that the discretionary. authority vested. - | 


~~. Gn the Secretary. under that: ‘section, is broad enough to’ empower ‘the . - 


Secretary to grant or withhold approval of contracts between Indian — 


tribes and attorneys in accordance with his view as to what is neces- __ 


‘sary or advisable in order to protect the interests of the Indians, and. 
to prescribe in* advance the. terms and conditions. which a contract - 

- between an Indian: tribe and: Jegal counsel must contain in order to 

meet with. the Secretary’ S approval. | : 


~ OI 


The provisions of section 476 which are. A are to. the present 
inquiry cireumscribe the limits of the Secretary’s authority by con- 
fining the requirement, of Secretarial approval, insofar as contracts . 


ee between’ organized: Indian tribes and attorneys are concerned, to the: 


~ choice of counsel ‘aiid: the’ fixing of fees: In this respect, the section — 
differs materially from : ‘section. 81, under which the contract in its 
entirety is subject. to Secretarial approval. The considerations which 
may be invoked for withholding approval under section 476 from ‘a 
“contract. made by an organized tribe with legal counsel must, there- 
' fore, bear some reasonable relationship either to the choice of counsel 


or to thé fixing of fees: For example, as contract provisions wholly 


‘unrelated to. these matters are not subject to the Secretary’s approval, — 
* any attempt to: require. the inclusion in a contract of such unrelated 

provisions as a” condition precedent to. the granting of Secretarial 

appr oval would be beyond the scope of the Secretary’s authority under — 


oF this section. See. Work v. Mosier, 261 U. a 352 ae) ‘Rallingers : : : 


| Frost, 216 U. 8. 240 (1910). | | 
Wide discretion i is, hewaverts vested 3 In aks Secretary eh regard 66: 


2s determining what. considerations ought. to be taken into account under — vos 


os section 406 61 in, -passitig upon the choice of oo and the eee of Fees. se -, 


3 Mott ¥. “United: Stated, 283 U. S. TAT, T5L agaiy: Midland oil Co. v. Parner, 179 Fed. = - 
ie (8th Cir., 1910); ie das vi; ‘Wood, 192. Fed. 507. ae Cin, A911). ee . en 
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Subject to the traditional Tintstons against hea or capricious pr 
action, I believe that'‘the Secretary’ may grant’ approval to or withhold - 


3 approval from a contract between an organized tribe and legal covirisel 2 
_ ‘for any reason or reasons which he deems'to'be properly related: to. the 
choice of counsel or the fixing of fees. : ‘Similarly, the Secretary ; may. 


:. promulgate regulations pr escribing in’ “advance ‘the terms and: pro- 
visions relating to these matters which‘a contract ‘between: ‘en organized: 
ole and poeale counsel must’ contain | in order te Feteive e his # uppeoval. - 


& Stogrepcdecp lie. 
regan: i ood : x | .t a Mie Deis cyt 


a is wi 
ae : : ; 
: a yb bebe er fp gE ee Bee res4 oe ee 
: at So REL CR acl Pen Oe ve ; 


7 7 The foregoing aiScuséion: datlined % in. ‘genidral’ tems nite Scope } f f the : 
‘Secretary’ S. authority under ‘sections. 81 and 476. ‘and the limitations 


upon the exercise of such authority. This ‘peneral’ treatment’ is neces- 


"sary for the reason that it is‘not possible’ ‘to forésee' and provide for 

every ‘possible contingency or eventuality that: might: call for the exer- 

_° cise of the Secretary’s authority under these respective sections. The 
views expressed will, I hope, supply guidance for the formulation of 
regulations governing the employment, of attor Mneys by ‘Indian ‘tribes: 

-. In the formulation of the views stated i in this memorandum, “consid- 
eration has been given to the comments made by lawyers and others 
on a memorandum that was issued by the Commissioner of Indian — 
Affairs on November 9, 1950. None of the arguments made, ‘and ‘hone 


ee of the- authorities ‘ited; in’ those: comments ' oS ‘that “the: views Pre 


expressed above be modified 3 in any way. 


‘One erroneous thought which appears ‘to? run ‘through: the eae ar 


comments received by the Department should be neutioned:” ‘This is 
that the exercise by the Secretary of authority such as ‘T have outlined 


would interfere with the free choice of counsel by Indian’ tribes and, 
therefore, would be unlawful. This objection is without merit, since 


the Secretary’ Ss authority: is derived from: statiites : validly enacted: in . ae 


the exercise-of the plenary power possessed by Congress over the-prop- 
 -érty and: affairs of Indian tribes:’ ‘Lone Wolf v. Hitchcock, 187 U.S. 


- 553, 565 (1903) ; United States v. Kagama, 118 U.S. 875, 384 (1886); 


te United States. v. Sandoval, 231 U. 8.28, 43 (1913); United: States ve 
| Nice, 941°-U. 8. 591- (1916): Bowling Vv. United States, 233 U. 8.528 
(1914) 3. Winton .v.Amos, 255. U.S. 3873. -(1921)..; Phat. this. power 


extends to the regulation. of the contract relations between Indians bea 
and private parties i is no longer open to question... See Pasiey v. Union 


National Bank, 278 Pac. 621: (Okla., 1928) ; Osage County. Motor Co. 


vy. Pappin, 281 Pac. 217. (Okdla., 1929).5 Osage. County. Motor. Co. ve 7 


United. States, 33 F, od 21 (8th Cir. 1929), cert. denied 280 U. S. 577. - 
Whether ‘the existing. restrictions ¢ on ‘the power of Indian. tribes ‘to a 


"8: 8ee, in. aie pee ‘Southern: Pacific’ Ca. ¥, “Diinniolen: O0:, -260. UL 8. “205, 208: . 
(1992) : . “Runiher last v. ‘United States, 266: 0 8: eae 338. (ap248). ne 
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= anbiéys attorneys of here own: choice should be poneyed | in n-whole c or in Be | 


part is a.matter. for determination by the Congress. “Until that bo dy es 
acts, ‘the existing restrictions. are binding. on. the. Indians. and. their bi 


7 attorneys, and also on. the Department. . 


. - | Masmay G. }. Wane, 
: ae “Solicitor. 


-SORIP APPLICATIONS FOR SUBMERGED COASTAL, LANDS - 


Scrip - ne Valentine - oe . Gerard - _ : Chow’ = _ Porterfield - ue _ Wyandott — — _ Sioux | 
-Half-Breed — Forest-Lieu . Selections. — Soldiers’. ‘Additional - — - Public 
"‘Tands—Withdrawels—Mineral Tands—Surveys—Oceupancy bare! : 
. Claim of Right. . | — - 


| Tidelands and: lands: iene favieabie’ Apiaed waters Belong: to. the: States | 

os within whose. boundaries they. are situated. {er to. De States’ grantees). 

a Only. publie lands can be. selected: under. scrip.. 5 ete 

cs The term “public lands,” ? when used i in Federal provisions of: law relating t to the a 

disposition of land, does not include submerged coastal lands. — e 
a Submerged coastal lands eannot be selected under public-land: scrip. 


_ ‘Withdrawn lands are not subject. to scrip locations, eats 
i and, known to be valuable for oil. is “mineral” Jand for. the purpose of scrip 
| _Jocation. | 


s ‘ Submerged coastal lands aré not subject to being surveyed. | 


_fand occupied by another person under a claim. of. right cannot. be ‘selected a eee 


a under. Scrip. as vacant or unoccupied. or unappropriated land. | 3 


To-rmp Seer. ae ce) 7 
oop his’ responds to your eral request: for’ an expression. ‘of. my opinion ‘ 
~ yegarding the action that the Department. should. take, upon certain 
pending applications 1to select, under various types of land scrip, areas 
of submerged: lands: The earliest of these applications was filed ‘on 
| August 8, 1946, and the latest was filed on May 12, 1951. One of the 
applications qavalves submerged lands along the coast of ‘Louisiana, . 
two involve submerged lands along.the Texas coast, and the remainder _ 
involve. submerged lands. along the coast of. California. pee areas 
applied for vary'in size from 40. acres to 1,982 acres. 
It will be assumed,.- for the purpose of this discussion, that all dhe , 
| submerged lands’ Savoleed | in the applications previously mentioned | 
lie seaward of the line of ordinary low tide. along the respective coasts — 
of Lowisiana; Texas, and California, and that they are all situated out- . - 
_ - side the inland waters of those States, so ‘that fae are cable to the ” i 


mar 4 Los: haecled: 064374, 068714, 068038, 069107, 084333, 082864, 084384, ‘and 084855, 


a BLM 022310 and 022604, and Mise. 61877. 
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| : , paraiiontit aie full dominion, ‘and. power of: the United States ade 
under the Supreme Court’s decisions i in United States vy. Lowisiana, 339 


— U.S. 699 (1950), United States v. Texas, 339 U. S. TOT (1950), and — | 

 Mnited States v. California, 332 U.S. 19 (1947 ): To the extent that _ 
any of these areas may actually comprise tidelands (1. e., lands situated 
between the lines of high and low tide) or lands beneath navigable . 


Z inland waters, they belong to the States: within whose boundaries they . 


are situated (or to the States’ grantees) , -under the doctrine announced 
by the Supreme Court in Pollard s Lessee ye H anges 3 How. 212 Ce —_ 
and related cases. 7 


| ae seems advisable at the outset 6. summarize. briefly. the diffrent oo 
re Drovisions of law which are involved in this problem. | fies te 
_. Four of the pending applications are based, in whole-or in er 7 
--upom scrip issued’ under the act of April Ds 1872, for. the relief of 
‘Thomas B. Valentine (17 Stat. 649). “That act: nuttiorized the Fed- 
2. eral courts to: oes the merits of the claim: of Thomas B. Valen- 
| Mexican grant. Tt was provided in "section 3 ‘Of the act @ 50) 


a ms aa decree ‘under the provisions oe this eek ‘in favor ot said claim, 7” 


‘Shall not affect any adverse right. or title. to the lands: described in said decree te, 
. but in lieu thereof, the claimant, or ‘his legal. representatives, . may select, and a _ 
shall be allowed, patents for an. equal | quantity of the unoccupied and un- ste - 
appropriated public lands of the United ‘States, not. minéral, and intracts not 
Jess than the. subdivisions. provided for: in the United States land. laws; and, Bt oe 7. 
unsurveyed ‘when taken, to conform, when. ‘surveyed, to the general system of ao 


Whited States. land surveys; and the Commissioner of the General Land ‘Office, 


under the direction of the Secretary of the Interior, shall be. authorized TO. 


2 ‘issue scrip, in legal subdivisions, to the said Valentine, or his legal representa- 
tives, in accordance with the. provisions of this act: PE 7 


Four of the pending applications are. based upon scrip. issued andes es 


the act of February 10, 1855, for. the relief ‘of the heirs of J oseph ae 


-Gerard (10 Stat. 849). “That act aia that the three - children ee 


e sot “aa 44 Gerard— | 


8 *. * are hereby per ities: to. enter, each one of them vevebain! or his or = 


| their en one section: ‘of the public lands, without the payment of any con- 
i sideration for said three sections | a = 8 TP. 850.) 7 


One. of the pending applications i is ee in part uy upon. scrip sed ee 


ander the act of February 18, 1907, relating to the-land claim of | | 


: Tsaac Crow. (84 Stat. 896). That act, in section 1, confirmed the 
“patents. theretofore. issued. by the United States, and: the previous 
allowances of bona fide homestead entries, on lands within. the specl= 


fied sections.compr’ ising z Isaac Crow’s land claim, gales then provided ioe 
am section 3 > (P. oo ee a 


“+ 


ee ee 
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. “That the: “heirs, assigns, or legal’ representatives of ‘Lueretia: Williams ‘shale - 
have the. right to: enter’ upon any of: the’ public: lands: of the United: States, not: 
mineral, and: subject: to homestéad.. entry, a quantity. ‘of. land equal in extent to — 


= that. heretofore: patented. or:entered._ acm within the sections described i in. the, 
first section of this ‘Act. *- a *, 2S al . 


; One of the pending applications j 18 need: in n part { upon ; a warrant, 

. issued under. the. act of April 11, 1860, for the relief of the. legal, repre- . 
; sentatives. of Charles Porterfield, “deceased ce Stat. 836). That, act 

authorized. the Secretary of the Tnterior to issue to the executors of 


| Robert Porterfield, deceased, warrants: covering | 6, 183 acres “of Jand— z a : 


a . ie _ according to the: usual subdivisions. of the public surveys, i in quantities ey 
: not less than forty. acres ; to. be by them. located on. any of the public ‘lands which , 
have been or may be surveyed, and which have not been, otherwise appropriated 3 


at the time of such location * *. *; to be selected, and located in. conformity 
_ with the legal subdivisions of such surveys ou oe oA — | 


_ Four of. the pending applications are. based. In part upon right 


1897 (30 Stat. Thy 36), aS eee ‘The, 1897 act ‘provided : 


” That in. cases in. which.a tract. covered by. an ‘unperfected. bona fide claim, i 


by a patent is included within the limits of a -public forest reservation, ‘the 


settler or owner thereof may, if he desires to do SO, relinquish the tract to the 


Government, and may select in lieu ‘thereof a tract of vacant land Hapa to 


settlement not exceeding in area the tract covered by his: claim or patent *- * *, 


By the.act of June 6, 1900. (31. Stat. 588, 614), Congress required that: | 


all. subsequent selections of Jand:made under. the 1897 act—*. 


a at a ae shall be confined. ‘to vacant surveyed nonmineral public ‘lands’ which 
are Sunes: to homestead entry: * * °*; 


The provisions | of law relating to forest-lieu es idcribne: were repealed 


: by the act of March 3, 1905 (38 Stat. 1264), However, Congress sub-- 
sequently enacted ihe: act of September 99, 1922 (42 Stat. 1017), for . 


the relief of persons ‘who had relinquished Jand to the Government 
under the 1897 act but who had failed to record: their selections prior 
to March 3, 1905, or whose leu. selections were finally rejected. The 
1922 act. provided that such persons might,. under certain circum- 
stances, be permitted to select“not to. exceed an equal. value of national- 


forest. gens: unoccupied, surveyed, and nonmineral in. character -_ 
* * (which. obviously. is a hate);.¢ or might, » under — | 


| other stated. circumstances, : ‘select— 


oe “surveyed, nonmineral; unoccupied, unreserved public! lands of approxi- = 


pes mately cat area’ and: value: 2 eS is 


Six of the pending applications are bescd 4 in hale’ or in ‘part; ‘upon 7 ae 


soldiers rights, to enter. additional Jands for homestead. ‘purposes. bs. 
- under: section 9306 of the Revised. Statutes ioig Us. S. Gy 1946, ae 


- 948955—54 — 35, 


bibs on 
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| “gee. O74) 2 2 “That sctian nepvideds: in. offect, that any person who had. 
served honorably i in the armed forces of the United States during. the ~ 
Civil War. for at Jeast 90. days, and. who had theretofore (i. ¢., prior — 
to June 22, 1874) entered under the homestead laws: a ane of pee 


_— less than 160 acres— 


wr eo * shall be permitted to enter so much land as, when added to the quan- | 
. tity previously entered, ‘shall not exceed one hundred and sixty acres. - 
| ‘Two of the pending applications are based in part upon Wyandott . 
oa script issued under article 9. of. the aye of J anuary 31, aes sae <7 

— 1159, 1162), which provided: : 


aos ia * +. that each of the. individuals, to whom reservations were granted by 


the fourteenth article of the treaty ‘of March ‘seventeenth, one thousand eight 


hundred and forty-two, or their. heirs or legal representatives, shall be permitted 
to select and locate said reservations, on any government lands Alpes of the States : 
ot Missouri and Towa, subject to preemption and settlement’ * = * > *, °°) 


“Three of the pending applications are based in mare upon scrip 
issued under the act of July 17, 1854 (10 Stat: 804). Section 1 of that 
act authorized the half-breeds or mixed-bloods of the Sioux tribe to 
“relinquish their interests in a certain. area of land, ‘and it authorized 
the President, upon ‘such relinquishment— Mia ae 

ee * to cause to be: issued to said. persons of oe | certificates. or, serip 
for the same amount.of. land to which each, individual would be. entitled in case . 
- of a division of the said: grant or reservation pro rata among the claimants— 
which said certificates or scrip may. be located upon any °* * unoccupied: — 
lands subject to. preemption or private. sale * * ¥*: And provided further, 
That no. franater or conveyance of any of said certificates or scrip shall be valid. 


IJ 


In beginning our consideration of the legal question posed by the 
applications mentioned above, it is apparent’ immediately that none of 
the applications can be approved by the Department unless it is deter- 
mined, in. the first instance, that. the lands applied for are } public 
land. 

An examination of the pertinent statutory provisions set out in 
part I of this memorandum reveals that the provisions upon which 

the Valentine, Gerard, Crow, Porterfield, and forest-lieu applications 
_ .are based specifically indicate that only ‘ ‘public lands” ‘may be selected 

_ ‘in pursuance ofthe rights granted by those statutes. — | 
_. In the case of the applications which. involve soldiers’ additional 
ohamisetond: rights under section. 2306 of the Revised Statutes, it is per- 
tinent to-state that section 2306 comprises: part of chapter 5, entitled. 


aes ee, of title XXXII of the Revised arc and that it is ~ 


_~ 7 7 This aedtion Was derived from section 2 ‘of the’ act of ApH. 4, 1872 ar Stat, 40), as 
amended by the act of June 8, 1872. a Stat. 833). 
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plainly gisiea disease: in the chapter that only “public lands” are re i. 
‘subject to homestead entry. (see, in Dartowlars Rev. Stat. secs. 2289, _—_ 


2304; 43 UT. S.-C., 1946 ed.; secs. 161, 271). a 
Insofar as the. applications which rely in. part | upon “Wyandott ae 


7 sorip, are concerned, it-will be noted that, under the language used. _ 


in the treaty, such scrip ‘may only be eed: for the selection of lands. 
“subject to preemption and settlement.” At. the time of the making 


| | of the Wyandott. treaty on January 3l, 1855, the basic provisions ok 
law governing the preemption of and Settlement upon ‘lands of the: 


United States indicated specifically that. only “public lands” were | 
subject to preemption and.settlement (sec. 10 e¢ seg., act of: September. 


4, 1841, 5 Stat. 453; 455). Hence, the right of selection granted by 


article. 9 of the treaty was necessarily limited to public lands... 

With regard to the applications which are based in part upon ‘Sicas | 
_half-breeds’ scrip, it. will be observed that. the. pertinent statutory’ — 
language indicates that such scrip may be used only for the selection — 


of “lands subject to preemption or private sale.” Since none of the. 


land sought in these applications has ever been: made subject to pri-:_ 
vate sale, there i is left-for interpretation only the phrase “lands subject jo 


to. preemption.” With regard. to. this point, the discussion of Wyan-. | % 


dott scrip in the preceding paragraph i is equally applicable, to Sioux: - 
—half-breeds’ scrip. : oe 
It is clear, therefore, ‘that the seri provisions of law eich: are. 
involved in this problem granted Hen of selection hae ee nOeveC: ee 
to public lands. | : & 

. The term “public lands? oie cisad in. Psigel provisions. of bbw: | 
relating to the disposition of land, does not include land: lying sea- | 
‘ward of the line of high tide. along the coast. Mann v. Tacoma. 


‘Land Co., 153 U. 8. 273, 284 (1894) ; Shively v. Bowlby, 152.0. 8.1, 


49-50 (1894) ; : see: ‘Boran Consolidated, Lid.; ot al. v. 408 ask bicsd: 206 ee 
~ U.S. 10,17, 22 -(1935).- | ‘ 
~The Mu ann case, cited j in 1 the presedine pees is’ 5 particularly so 
- significant for our purpose. That case involved the validity of loca=; 
tions made under Valentine serip on lands situated below the line of: 
high tide in: Commencement Bay, Territory. of Washington. ‘The: 
Supreme Court held, in effect, that’the locations. wére invalid because: 
only public lands could be located | under Valentine scrip and the: 
lands involved in the case were not in the category of public lands. 
As all of the lands sought in the applications involved- here are — 
situated: seaward of the. line of high tide along the coast, they are not 
ic within the ee of public: lands." For that. peered apare from, | 


3 As s Washington + Was B Tersitory at ‘the time when ‘the locations were a rae title to. ie, 
lands was vested in'the United States at the time of the locations, Hence, the lands were _ 


| . Government Yands but not “public lands."* 
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| 7 any others, all the applications must be rej jected by ihe Deparancnt 
 ~This conclusion” is not negatived by the decision. of the Supreme 


Court inthe case of Hynes v. Grimes Packing Co., 337 U.S. 86 (1949). ; 


That case involved, among other things; the interpretation of section 2° 


of the act: of May 1;1936- (49. Stat. 1250; 48-U. S. C., 1946 ed., sec. 358a), 
which authorized. ‘the. meer ovary? ‘of ae Interior to designatie asian’! 


Indian reservation any “public lands: which are actually’ occupied’ | 
- by Indians or Eskimos” within the Territory of Alaska (as well as’ 

_ other lands specified in: the section). ‘Under the: authority of this 
section, the. Secretary issued an order which established the. Karluk 


| Indian Reservation. on Kodiak Island - and, where. the: ‘reservation | 
a fronted on Shelikof: Strait, placed within the-boundaries of the reser- . 


vation coastal waters to a ‘distance: of 3. 900 feet, from. the shore line’ 


~ atmean low tide. The Gourt-held that the statutory phrase previously 


quoted authorized the Secretary to: include the coastal area within the 
- boundaries of the reservation. The’ Court expressed the view that 
an interpretation of the statutory. language so as “to. describe only 
land above mean low tide:is too restrictive in view of the history and 
habits of Alaska natives. and the course of administration of Indian 
affairs in that Territory.” (Pp. 110-111.) The Court stressed that 
section 2 of the 1936 act. “gives no power to the Secretary to dispose: 
finally of federal lands” or “to convey any permanent. title or right 
to the Indians in the lands or waters of Karluk Reservation” (pi 102) ;- 
and the Court indicated: that it was the temporary character of the 
reservation, and the circumstance that the governing statutory pro- 
vision was. part of a series of legislative enactments designed to im-: 
prove the economic condition of Alaskan natives, that: distinguished 
the Hynes case from other cases holding that the term “public lands”: 
_. does not suas tends: below the ee watermark oe the coast. | 
(Pp. 115-116.) ~ ae oS 
At the present em, we are. considering the. meaning of ae nn 
“public lands”. when used in provisions of law providing for the final — 
disposition of lands. There is not involved here any mere matter of 
- temporary occupancy and use of Government lands, such as the Su- 
-preme. Court said was involved in the. Hynes case.. Hence, we must 
interpret the term “public lands” in ‘accordance with the Supreme 
Court’s earlier decisions dealing with statutes previdings z0r the final 
| disposition of land.” ee 8 cn) a 5 a : 
| -parthétanond it ths lainds: ivotvad: in ome Sending applications | 
were otherwise available for selection under scrip, it would be neces: _ 


sary to consider. the effect upon them of the general withdrawal. order 


"eit ‘November .26, 1934. (Executive: Order 6910-48 OFR: 297. 11), or: 


re) a ee tot BET OSEYE ara oy Pp) 
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, dhe aie 3 sida yal: order of February. b, 1935 (Executive Orie 


6964, 43: CFR 297. 12), or: ‘Executive, eases 9638 dated Peers 28, tae 


4945 (10 F. R. 12305). 


The: order of Nevers 26, 1934, declared at al] of the eo * 
-public land in the States of | California * ** “be and it oe es os 
~ hereby is, temporarily i ai 2 eee Jocation « * HOI & # 
entry, and reserved for classification, and pending oe ae of. 2 

the most useful purpose to which such land may be put * Bn gst : 

_ The order of February 5, 1935, effected a similar withdrawal of “all the ee oe 

‘public lands” in Louisiana and: ‘certain’ other States. These with- 


drawals were, in effect, ratified by Congress i in section 7 of the Taylor, 
| ‘Grazing Act, as amended (43 U.S. G., 1946 ed., sec. 315f). tes 
: “zee ative. Order 9633 declared. ‘that the lands “of the Smee 
- shelf beneath the high seas but. contiguous to the coasts of the United 


States * *.* beand they are hereby reserved, set aside, and placed . ee 


- under the jurisdiction and control: of the. Secretary of the Interior 


-. for administr ative: PUTposes, ponding me enactment, of legislation i in 
_ ed thereto.” 7 


- Therefore, even if the iende tipalved in Sais pending a nolicaticas - 


- were, otherwise available for selection under scrip, they would have 


_-been withdrawn prior to the respective dates on which the pending © 


Pe applications were filed, and. they would still be subject. to such with-— a 


- drawals.. So long as. Toe: are withdrawn, they cannot be selected 
* — oD See Chotard v. Pee 12 ‘Wheat, 586 remn fe 


: Vv 


ee it oe also. i mentioned that oe a the areas involved = 
in these scrip. applications were, at the times when the several appli- — 
cations for such areas were filed, known to be. valuable for oil. By 
this, it is meant “that the known actions at that time were such as 


- reasonably to. engender the belief that the lands.contained.oil of such ae 


i quality and in such quantity as would render its extraction profitable _ 

and justify expenditures to that end.” ‘United States v. Southern — 

Se Pacific Oo. et al, 251 U.S. 1, 18-14. (1919). Such: areas constitute 
. “mineral” lands, within the meaning: of that term as used in public-. = 


land statutes. . Burke v. Southern Pacific Railroad. Co., 234 U.S. 669, oe 
676-679 (1914) ; United States v. Southern Pacifie Co. ét al., supra. 
In this connection,. ‘it may be noted that. the. governing . statutory .< 


| provisions under which. the Valentine, Gio, and forest: lieu ‘appl eae - 


oe ‘4 s Tasofar as publie1 jameg withiui thé ‘States: of California sand ‘ieuisiews withdeawa: by ne. i: 
‘orders: of Novembe? 26, 1934, and February. 5, 1985, are concerned,. ‘the Secretary of the 


Interior is authorized, in his discretion, to examine and classify. such. lands as ‘ ‘proper. for | 
“ihequisition in satisfaction of any. outstanding :-*'. Be ~seript - rights. orland grant, and. ~ 
~ to open such lands to entry, selection, or Jocdtion for disposal in. accordance: with such | 
_@lassification. * * *, (48 U. 8. ¢., 1946 ed., sec. B815f.) Of course, no. action along «= 
ee this line has. been taken with regard to the oe involved in the prceeny ene os 
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tions are aes specifically state that only nonmineral lands may be 
‘selected under such provisions of law. iz | 
- With regard to the applications involving soldiars’ additional bore. be 


__stead rights under section 2306 of the Revised ‘Statutes, it has pre- 
“viously been mentioned. that this section comprises part of chapter Sof 


: : “title XXXII of the Revised Statutes. Another section in the same _ 
chapter (Rev. Stat. 2302, 43 U.S. C., 1946 ed., sec. 201). provides that 


a “mineral lands” are not “subject to entry under the ee oF the 
nt oe chapter. 


_ ©. The provisions of ie ae eich as Gérard, ‘Wyandott, Sige 
-and Porterfield applications were filed do not’ expressly exclude mineral . 
“lands from their scope. However, all the present applications. in- 
| volving | Gerard, Wyandott, and Sioux half-breeds’ scrip seek to obtain 
lands situated within the State of California, and the Supreme Court 
~has held that, as early as 1853, the policy of the United States with 
“respect. to the disposition of mineral lands in California had been 

: developed to the point where such lands were impliedly excluded from 

‘the scope of legislation providing i in general terms for the disposition 

of public lands, and were affected only by legislation expressly pro- 
viding for the disposition of mineral lands... Miming Company v. 
“Consolidated Mining Oo., 102 U. 8. 167, 174-175 (1880). The several 
provisions of law iuvolyed in the present, Gerard, ‘Wyandott, and Sioux 
applications ‘are all. subsequent in time to 1853. Consequently, it 
seems clear that mineral. lands in California were, by implication, 
| excluded from the scope of such provisions of law. 

It appears that the 1860 statute providing for the issuance of Porter | 
field warrants, although it does not expressly exclude mineral lands, 
_. would be-subject. to the general rule of implied exclusion stated by 

the Supreme Court in the case of 7 nited Cie v. Sweet, | 245 U.S. 563, | 

567 (1918), as follows: | | 

3 in the legislation concerning the public. lands it has been the © practice of 
Congress to make a distinction between mineral. lands and other lands, to deal 


with them along different lines, and to withhold. mineral lands trom disposal 
a save under laws specially including them. ee , 22s 


It is unnecessary in the present instance, oe sieasiie’ to’ eae 7 


tg ‘upon the question of the implied exclusion of mineral lands from the 


_ scope of the provisions of law mentioned in the two preceding para-- 
graphs, or ‘upon the question whether surface rights to the mineral 
ai lands involved i in ae several ae under Op oernon? in this — 


5 The promise. ainde in article XIV of the treaty of March 17, 1842 (14 Stat. 581, 583), 
. to grant lands to the Wyandotts related only to “lands: * * * set apart for Indian 
use,”? . The grant of the right to select public lands subject to: preemption and settlement - 
- Was not made until 1855. , 


.8Of. Work v. Louisiana, 269 U. S. 250, 255- (1925), in which the Supreme Court t sald . 


: that “There was, however, ho auch settled pouey in 1849 and 1850. * * 
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7 memorandum cag be chisined by he ree mada fie: pro- 


-visions of 30 U. 8. G,, 1946 ed., sec. 121... As indicated in: other. parts — = 


_ of this memorandum, the rej eoaers of the er is required for 3 
iorenal aper from. the mineral character of lands. ae | 


ie v 


| ‘There. are ethan pertinent pone adh might t be Gacaen FR or 
- example, there is the circumstance that the lands: applied: for have 
never been surveyed and are not subject to being surveyed (see Mann 
-v. Tacoma Land Co., supra) and, consequently, could not be selected 

‘under provisions of law limiting selections to surveyed. lands or lands 

subject to survey. Also, there is. the further fact that a number 
of the areas applied for were, at the times when the respective applica- : 
tions were filed, occupied. under claims of right by other persons en- 
gaged in the prodnetion of oil from such areas and, sccordingly, apart . 
from the other considerations mentioned in this memorandum, would 
not have been’ subject to selection as “vacant” or “unoccupied” or 


- “unappropriated” lands. See Atherton v. F owler, 96 U. S. 518,.519 oe - 


(1877) ; Cowell v. Lammers, 21. Fed. 200, 203 (C. C. D. Calif., 1884). 
Tt seems unnecessary, however, to extend the discussion, because it 

| is already clear that, for reasons previously given, — sa a 

a must et reject all the pending 5 aaririae 


| Mastin G. Ware, — 
Solicitor. 
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| ‘Contract Appeal—Article 15 of Standard Construction Contract—Hinality | 
of Contracting Officer’s Interpretation of Specifications. | 


An appeal lies to the head of the Department. by a contractor: who has made a 
proper and timely protest from a decision of the contracting officer. under a 
paragraph in the specifications which reads: “Hxcept for such pr otests, or 
objections as are made of record in the manner herein specified and within 
the time limit stated, the records, rulings, instructions, or decisions of the 
contracting officer shall be final and conclusive.” - 
-Article 15.of the standard form of construction contract does not ie Gxeelude the 


_ head of the Department from deciding an issue ag to both the facts and | | 


‘the Jaw. A decision as to the facts is final and conclusive. A decision as’ 
‘to the law. may be reviewed by the courts. United ‘States Y. Moorman | 
 Uatinguished. 
An ambiguous provision in a | contract drafted by | the Government will ie | 
“construed against the Government. 7 


~~ 500° “DECISIONS: ‘OF THE DEPARTMENT OF ‘THE INTERIOR iso. DD 
nck eae. | ADMINISTRATIVE DECISION 2. | 
- Southivest Welding & Manufacturing Co., 3201 West Mission Road, 7 


| Lee ierale California, filed an appeal dated: July 7, 1950, froma 


decision of the contracting. officer of the Bureau of Reclamation, dated 

June 8, 1950, which denied its claim for additional compensation under | 
Contract No. I2r-17982 dated April 30,1948. | 

- There is no contreversy regarding the facts. The. digi: was s denied , 

| on the ground that, under the contracting officer’s interpretation of 

~ the terms of-the contract, the Government was not obligated to. make 


| ‘the, additional payment. 


:. The contract: provided that the contractor. should supply the. ma- 
| ar and: perform the work for. “furnishing, delivering, field- weld- 
ing and radiographing steel. penstocks” for. the Davis power plant, | 
- Davis Dam Project, Arizona-Nevada.? All. work other than that. de- 
_-seribed in the contract was to be performed by another (construction) 

contractor. a ee ne 
i ‘The Consivattion ainginger at Davis en ina letter dated Febru- 
_-ary 1, 1949, informed the contractor that, under the contract specifica- 
‘tions, it was ‘required. to furnish all work, materials, and equipment 
for field girth welds “which includes alining and holding the edges.” 
In a letter to the Chief Engineer dated March 15, 1949, the contractor 
submitted a lump-sum bid, in the amount of $29,008. 20, “to cover the 
necessary fitting-up and tack welding” of the five. 29--foot- diameter 
penstocks.at Davis Dam. At the same time, the contractor protested — 
‘that the latter work had-not been included! in its original bid “for 
the- reason that it was not specifically stipulated.as part of our. obliga- 
. tion under the contract,” and that “the performance of this work on 
our part is not to be construed as our acceptance of the liability to | 
perform this operation under the existing contract. -It is understood . 

_ that the payment for same is to be fhutually. agreed upon.” Abn. Oe 

In a letter dated March 25, 1949, the Chief Engineer affirmed ne | 
position of the Bureau, as. previously expressed in the: Construction | 
| a S letter to the contractor, and concluded that—_ | a 


Or é * Under. this interpretation. we have no authority for iiakine an. adinst: 


ment under the contract as proposed: by you. * * *. However, the matterisa 


- question of interpretation of the specifications and if after completion of. all or 
a part of the work, you submit cost records which the Construction Engineer 


eet 1 For this reason, no formal finding: of facts summarizing the. case- ‘ig in the record. 
es * Article 1 of:the contract made Specifications. No. 2104, Change. Notice No. A dated 
February 16,.1948,. and ail schedules and drawings part of the contract. 


$The amount was originally estimated by the contractor at $29,697, subject to a ater ‘ 


| “and more accurate calculation.. The amount was finally set at $29,003.20. :See-memo-. eae 


. randum ‘dated apes 18, 1950, from the: Chief. mene to the Commissioner of 
Reclamation. 


4907 "APPEAL OF SOUTHWEST WELDING & MANUFACTURING. co. 501 ee 
= | June 29, 1951 | | 


ie at Davis Dam can check: aad agree. with, we. would be agreeable: Me subiting oe 
_ the matter to the General Accounting Office for a decision. : witb 


On. February 8, 1950, the Department transmitted” to the Comptiole 


: General . a request of the Bureau.of Reclamation for his decision “on. ae 


the question of law as to whether, under the provisions of # * * [the | 


| contract] the contractor is required to aline the edges of: penstock ae 
~ -gections as part of the field welding of girth joints without ae ce 


by the Government of additional consideration therefor.” *° 


— Inaruling (B-92818) dated April 17,1950, the Comptroller General ; 7 
_ sustained the action of the contracting officer 3 in denying the claim. | 
The pertinent portions of his ruling are the following: 


If, heretofore, there existed any doubt as to the correct interpretation of ne 


foregoing provisions concerning disputes—which, generally, are made a part of 


the - standard form ‘Government construction, contract—ander : ‘circumstances. 
similar to those prevailing in this case, such doubt was resolved by the Supreme — 


- Court of the United States in the case of United States v- Moorman, 338. U.S. | 7 


457, decided January. 9, 1950,. which. clearty is. decisive of the: CU eSONS: here, 


involved. [Italics supplied ; paget.l oo. . es 
In view of the quoted opinion of. the Supreme Court in the foregoing case, the 


conclusion is required that whether or not the question herein presented be. one 
of law or fact it is clearly within the ambit of paragraph 13 of the specifications, 
= and, consequently, a question solely for determination by. the contracting officer, 

with the right of appeal by the contractor as'provided in ‘Article 15 of the con- 


‘tract. - Accordingly, since the contracting officer has decided that it is the con.» ; 


tractor’s responsibility, under . the specifications, to aline the penstock ‘sections 


—. for the girth welding operations, there is no legal basis for paying the contractor —_ 


any amount in excess’ of the contract price for the eeaurey work involved. _- 


TRage 6.]- : : 

[find it difficult to sents the lasigunis quel from the 1s Comptrollet 

- General’s ruling to the problem with which we are concerned without _ 

first. clarifying — certain procedural steps which differentiate the — 

Southwest contract from the contract involved | in the Moorman case 

(referred to hereafter as the Moorman contract). : he 
‘Both contracts were executed on the standard form soriGerbed for 


- Government construction contracts (U. S. Standard Form No. 23°. 


. (Revised) ). Article 15 of that. form contains the usual “disputes”. | 
_ claus which is to the effect that “except. as otherwise specifically pro- 
vided,” all disputes “concerning questions of fact arising under this 


contract” shall be decided by the contracting ‘officer, subject’ to the _ 


right of the contractor to take a written appeal within 30 days to the _ 
head of the department concerned, or his duly authorized represent~’ 
ative, “whose decision shall be final and conclusive Y ipon the parties ; 
—- Pe a at | : 


. *4 Attached to the request was a memorandum dated January 18, 1950, from the Chief 
- Engineer to the Commissioner. af: Reclamation, which: set. forth the-contracting officer's 
views in the matter, The substance, of the:memorandum is: discussed infra, at page 8: © 
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In each of. the cases under ericson the ence attached to 
| ‘and made part of the contract, contained additional “protest” provi- 


_ sions, The language employed: in each-instance provided that the 
aie) 3 contractor, if it should. consider: any ‘work: demand to be outside the. . 
"* requirements of the contract, or any ruling of the contracting officer or. 


of the. inspectors to be unfair, ‘should submit : a protest in writing to | 


| the contracting officer, who should render a written decision thereon. 


However, the language used 3 in the respective | documents with regard 
to the finality of the contracting officer’ S action differentiates the two 

contracts. - 
Paragraph 2-16 of the specifications of the Me oorman contract pro: 


a vided that— 


Ae It the. contractor is not satisfied with the decision of the contracting 
officer, he. may, within thirty. days, appeal in writing to. the Secretary of. War, 
whose. decision or that of his. duly. authorized representative shall be final and. 
binding upon the parties to. the contract. i Pen ee hee 
In that case, the Supreme Court: reversed a dscsion oe the Court of 
Claims, which had overruled the action of the authorized represent= 
ative of the Secretary of War in denying the contractor’s claim for 
additional compensation. The Supreme Court’s decision was based on 
the ground that, where a contract contains a provision such as that 
previously quoted from paragraph 2-16 of the specifications, the pour 
of Claims has no jurisdiction to hear the case.® = 
Paragraph 13 of the specifications i in the Southwest case, on the other : 
~ hand, provides that— . 7 | : 

iss * * Except for cach. protests or objections as are ads of neon in the 
manner herein specified and within the. time limit stated, the records, rulings, 
instructions, or decisions of the contracting ‘officer shall be final and conclusive. | 
. The Southwest: Welding & Manufacturing Co. filed a timely protest 
in writing against the ruling of the contracting | officer denying its 
claim for additional compensation, as required by paragraph 13 of the 
- specifications, and -it took a‘timely appeal from his written decision 
to the head of the Department, as required by article 15 of the contract. 
When these two provisions of the contract are read together, it becomes 
evident that there was no. ely in the action of oe Contracting 


officer. 


It should be Spee at article 15 of ais standard form of con- 7 

struction contract, as presently written, does not preclude the head of 
ae department. (or his designee), upon ‘the filing of an. appeal under — 
_ the circumstances Just reviewed, from deciding issues as to both. the. 


.. Jaw and the facts. Such a decision 3 is final and conclusive as to the _ . 


facts ati eG, but the article reserves to the oe a me to. resort - 


6 See United States v. : Moorman, 338 U. S. 457, 458° (1950).: 
a United States v. Moorman, 338 U. 8. 457, 463 (1950). 
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Piel gg 


40. the: ae if he 80. desires, for: ce final eae on nd questions 
oflaw: os Pose Eee ee ee | | sarin 
--In accordance. with: this view, Ee conceive. an sense Of ‘tis eal of | 
‘ie. Comptroller General to be that the head. of a department (or. his — 
. designee) may decide questions concerning both the law and the facts — 
on any contract appeal coming before him. Where the contractual: 
' provisions are similar to those in the: Moorman contract, the decision 
_ of the head of the department. is final ‘and: conclusive.’ ‘Where the 
. contractual provisions: are similar to those in.the Southwest contract, — 
his decision is final and’conclusive as to the facts, but the contractor. 
- will still be free to resort to the courts fora final decision with: plas - 
to. any question of law. ~ | 
Therefore, it is my conclusion: cat ies spate of ‘the Soudiwrast 
Welding & Manufacturing Co. is properly Detore: mene of eos 
Department for consideration and. decision. | | | 


Tn a eniemiaade dae Ja anuary 18, 1950, te Chief page: suc 


auetly stated to the Commissioner of Reclamation the i issue - involved 
. in this appeal— ‘eats | 


7, 
os oR} 


7 oe * ‘The controversy arises mime entirely from. differing interpreta- - 
tions of. the specifications provisions by the contractor on one hand and. this’ 
office on the other. Based - upon our interpretation of the: specifications as a@ 


' whole and more particularly Paragraphs 39, 41, and 50, it is.our opinion. that. 


the contractor is required to aline the edges of penstock sections as part of 
the field welding of girth joints without payment by the Government of addi- 
tional consideration therefor. It is the contractor’s. interpretation based pPri- 
marily upon Paragraphs 29 and particularly subsection (c). thereof, 30, and’ 
50 that he is obligated only to provide all equipment necessary to hold the edges 
of the sections in line for welding. It is the contractor’s position that alinement. 
of edges. is. one operation, whereas holding. the edges in alinement thereafter. is” 
a wholly different. operation. * * * . 


‘On appeal, the contractor states that’ the. ee er of is: 
based upon the premise that it was obligated to “align and tack weld”? 
__ the sections prior to field welding; that if this premise is correct, the 

undertaking of the Government, as stated in paragraph 29 (c) of the 
specifications, to install the sections in final position ready for field: 
welding becomes meaningless; that paragraph 29 (c) of the specifi- 


7™The terms “align’ and ‘‘tack. weld” are recognized as having technical meanings. pecu-. 
liar to hydraulic engineering operations. To “align” has been described. as meaning to 
place the sections of a penstock that are to constitute.a pipe in proper position, horizon- 
tally and vertically, and to hold them in cireular section, so that the edges of the plates 
at the girth joints will be in a proper position for welding operations. To hold “in circu- 
lar section” requires the placing of bracing devices, known as “spiders,” inside the pipe, 
‘so that it will not be distorted in its circumferential precision. by reason of its own weight. 
To “tack weld” means to make small: spot welds in order to hold: pom ponent parts of a a 
member Pagesner until ee can be welded more permanently, : 
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| ‘cations ° was an inden by the Government, without cost. to the 
contractor, to install ‘all penstock sections and materials in their ulti- 
-— mate position and arranged for immediate field welding; and that the 
paragraph did not require the contractor, after the Government had — 
performed what it regarded to be its obligation, to make another 
change in the position of the penstock sections, that is, to set them 
up or. to “alion” them, and to do preliminary (tack) welding, pesore 
undertaking the permanent welding. (Appeal, page 7.)° — 3 
- The contractor contends further on appeal that, as a matter of 
fact, not only did it have to place each section in final position, but. 
several sections had been so firmly placed in improper position by. 
the Government (i. e., the construction contractor) at the time when - 
the structural supports were applied that it was forced to undo this - 
work before the’ sections could be placed in final position and per- 
-manently welded; that if the contractor “had to change the position of 
the sections, as it did, they were not. placed i in final position by- the 
Government”; that if thi contractor “had to tack-weld them, as it did,” 
they were not “made ready by the Government for field welding”; and 
that, therefore, . the Government “shifted its obligation to perform — 
these tasks to appellant.” (Appeal, page 8.) | .. 7 | 
The specifications contain a section er ey “Special Conditions,” 
paragraph 15 of which restates “The requirement” of the contract and 
emphasizes the fact that the penstocks are to be furnished “but not 
installed” by the contractor. The ‘paragraph concludes with the 
statement that “Installation of the penstocks is not covered by these 
specifications.” The fact that the operations of the fabrication con- 
tractor were to be meshed. with the operations of at. least one other 
‘contractor, which was to carry on the heavier phases of the work, is 
, emphasized throughout the ares, . Careful scrutiny of a 


8 In a° ‘letter dated: Mareh’ 15, 1949 ee exhibit A), ‘the contractor submitted its pid 
for the alleged additional work, in accordance with an agreement reached at a’ meeting 
held on March 11, 1949, but stated that, “this work not being included in our bid for the © 
reason 1 that it was not specifically: stipulated as part of our obligation under the contract. | 
» Labor to fit-up and tack weld (56). sections of 22’ 0’’ diameter penstocks at — 
Davis Dain comprising fitting, tacking, measuring, trimming, rebeveling where necessary, 
all penstock sections; placing and removing scaffolding and replacing in adjacent tunnels, . 
placing. and moving welding machines, hoists, compressors, and’ other equipment including 
time losses; all in. accordance with attached detail sheet. Al sections to be placed in 
final. position by others. [Price bid: $29,697, lump sum] * * The amount indi- 
cated pertaius to those sections which are covered by our contr act to veld the girth joints, 
comprising a total of (56) sections in the five tunnels, including the upstream girth seam 
of the (5) ‘downstream expansion joints. Our price is also based upon thé assumption 
‘that the sections are to be placed by the present contractor in accurate PORIHON, similarly 
to Sections 1-1 and 1~2 placed in Tunnel. No. 1. 
* Additional. examples are: Subparagraph 29 (b), which atoviaen that the Goyertnaent, 
‘without cost to:the contr actor, will transport all completed penstock sections and penstock 
_ materials from. this contractor’s field: fabrication plant or storage yard to the installation: 
_ site; subparagraph. (i), which provides. thatthe Government will clean, paint, and embed: 
the penstocks in concrete; paragraph 33, which provides that “The Government. will un- . 
load railroad ‘cars, and. will haul all plate. steel, partly fabricated. pipe aeveriats, sad: 
.. Supplies required for the fabrication of the penstock sections,’ ete. =o © 2... ie % 
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| Baedalt eghaiens prescribed. under the subheading Auiiled Masi: 
facture’’ discloses no instance in’ which the term “to align” or the term 
“to tack weld” was used, and nio such work ae are otherwise 
‘described. : | : | 
The controversial provisions ae the specifications appear to be the 
following: mae Hs . eee oo tae ot 7 
29 Work and materials to be siemens by the Government. —The Govern- 3 


. “ane will, without cost’ ‘to the eontr actor, perform the. following: 


oe ay | . Big BS, Boe MR 
(c) Install all. penstock sections and materials in final position renoy for field 
welding of the girth joints. a | : 
4 ee ise Ns Be last fe wi = oy * re a. ae : ta 
(h) Cut eee section to proper length, and field weld the downstream. girth 
_ joints for the downstream expausion joints and all further downstream sections a. 
as shown on Drawings Nos. 351-D~1104. and 351-D-1105. : | eye ae 
7 an ot a re a ae 7 
80. —Work and. materials to ve fur “nished. by the contractor. —The contractor 


shall furnish all work and materials required for the fabrication and field welding ae 


of the. penstocks, except. work and materials furnished by the Government. in 
accordance with the provisions of paragraph 29, including the following :. 
* a oe ens ee %, : ‘ 9 po oy 
(d)- Weld and radiogr aph all field girth jotnis. in accordance with the provisions _ 
of paragraph 50, except those provided for in ‘subparagr aph 29 (h) above. 
(e) Furnish all welding rods, labor, and equipment Sean for the Gaba 
joints which he is required to weld. a. oe 
& ee, a . * Ae Se _ a Re Zz - Bo ee a 
| BO —Fiela welding of girth joints —After the Government has transported the 7 
penstock. materials to the point of installation and installed the. sections in final 
position, the coutractor shall weld and radiogr aph all field. girth joints except. 


those specifically noted in subparagraph 29 (h), All field welding and: weld 


testing shall be performed in accordance with the applicable provisions of these 


_.- specifications. The contractor shall provide all labor, materials, welding elec- — ar 
gts trodes, test plates,-and equipment required for the field welding of the girth 


joints and shall provide all equipment necessary to hold the edges of the sections 
in line for welding. The cost of field wel ding and radiographing the girth joints 
as described herein shall be included in the lump-sum price bid. in the schedule. 


The aligning and tack welding of penstock sections in an under- on 


taking of the magnitude. of the Davis Dam are generally recognized 
_ as necessary preliminaries to the final field-welding operation. Inthe ~ 
| absence of any language specifying that these preliminary operations 
were to be undertaken by the contractor, the Government's obliga- 
‘tion to “install” the penstock sections “in final position ready for 
field welding,” as prescribed by sulspqragrenh 29 (); would glee alk 
to encompass.such operations: a 
Support for this view is found in Pohomienbn 29 (bh), which: dis- 


: closes: that this contractor was not the exclusive welding agent for :e 


the Government. That provision indicates that the Government ~~ 
» (through ¢ the construction contractor, ¢ or another contractor) was to. i 
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, perform the. field welding of ie downstream. girth joints. Since © 
the preliminary operations of alignment and tack welding undoubt- 
‘edly were required in connection with the field welding of the down- 
stream girth joints, it is not unreasonable ‘to: assume, in the absence of — 


specific language indicating otherwise, that all preliminary align- a 


| ment and tack-welding work would be done by: the Government. a 
Paragraph 30, in specifying the work to be performed by the con: — 
tractor, fails to mention: aligning or tack-welding work. It speaks 


in terms of work to be done and materials to: he furnished for the . 
“fabrication and field welding” of the penstocks, and specifically ex- _ 


eludes work and materials to be furnished by the Government, as 
specified by paragraph 29. This paragraph confirms the eonelaston | 
- expressed immediately above regarding paragraph 29. : 

Paragraph 50 describes in some detail the operation of field welding 


the girth joints. Again, no specific mention is made of a require- _ 


ment to align or tack weld the penstocks. It might be argued by those 
familiar with such work that the penultimate sentence should imply 
such.a requirement. The ambiguity of the language, however, ap-° 
- pears to negative such a construction. After stating, unequivocally, 
that’ the contractor shall provide’all labor, material, welding elec- 
trodes, test plates, and equipment required for the field welding of 
the girth joints—the unquestioned obligation of the contract—the sen- 
tence continues,. “and shall provide all equipment necessary to hold 
the edges of the sections in line for welding.” The emphasis here is 
on the furnishing of equipment. Unquestionably, a penstock fabri- 
cator would possess the equipment necessary for the installation of 
penstocks, and it would not be unusual.for the fabricator to arrange 
for the use of this equipment by other contractors. This procedure 
qs -suggested-as having been followed in the present case, where the 
fabrication contractor. was, by a specific provision in the first sentence | 
_ of paragraph 50 of the specifications, excluded from Sa ee te in 
the installation of the penstocks. | 
-. The Government. draftsmen could easily ieee , amplified the provi- 
sions of paragraph 50 to make clear the: obligation of the contractor 
by specifying that it was to furnish not only the equipment, but also 
the labor and other materials necessary for the performance of the 
aligning and tack- welding operations, if the Government so intended. 
However, as presently drafted; ne saan oas is: not clear-cut and 


‘unambiguous. 


. Paragraphs 39 and 41, dealing ' with ae ieunialie: of thie ti ae 
cation of the penstocks. an of the welding operations, respectively, | 
“were ‘also considered by ‘the contracting officer: in reaching his‘con- — 
‘elusion’ to deny the contractor’s ‘Ss claim. - oe aid was eae from an _ 


gr 
ed 
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| | Sean dation: of these provisions toward the solution of tthe © problem -_ 
= with which we are here concerned. — als 


The contract and the specifications i in the oe case: were: pre- Hy, 


pared by the Government. ‘It is well established that “doubtful ex- 
pressions” in a ‘contract are to be.“construed most: strongly against - 
the party who uses the language,” and that a- “contractor should not _ 
“be held to have known or suspected that the representatives of the Gov- 
ernment who drafted the specifications may have intended, without | 
expressing it, to interpolate some * *. *° amplifying expres- | 
gion = * #4: Orino * v. United States, mt Ct. cL 491, 518-519 
(1948), | ee 
_ Although the matter is not sehelly fie. from aonb it is my “eonclie . 
sion that the construction accorded the language of the specifications | 
- by the contractor should be accepted, and that. the claim, j in | the agreed 
| ie amount of #29, 003.20, should be allowed. | | | 


- Therefore, too to the authority delegated to me by the Secre- 


| tary of the Interior (sec. 24, Order No. 2509; 14 F. R. 307 es the deci- - . 
sion of the contracting officer dated June 8, 1950, is reversed, and the Hy 


. Southwest Welding & ee Co. 15 awarded additional ei 
; pensation j In v the amount of 529, ee 20. : | 


/Masray G. Winns, | 
Solicitor. 


_ APPEAL OF ALLIS. CHALMERS MANUFACTURING COMPANY 


cA-127 Decided. August 5, 1961 


| Contract Appeal—Escalation Provision—Suspension of Contraot Adjust 
- | ment of Costs. | 
| The ‘purpose: of an escalation provision in a contract is to make available a 
- ‘Ineans of adjusting the contract price to cover the fluctuations in costs dur- 
ing the performance period of the contract. 
‘Where the Government directed a contractor to suspend: operations quae the 


-  eontract. for a period. of time, | and . the contractor had no. actual costs of ae : 


performance during the period of the required suspension, cost data for the 
‘period of the enforced work stoppage should not be included in calculating 
: the amount ¢ of the clewanue under an n escalation Se in: the contract. 


a4 “ADMINISTRATIVE. DECISION 


Allis- Claims Manufacturing Company, MGieaubss: Wis isconsin, ‘ 
filed, an n-appedl dated. May.t 1, 1d854s from the action ee the  oontrachine | 


508 DECISIONS | OF THE DEPARTMENT OF THE INTERIOR (60 LD. 7 


-pfficer: in denying the Cciipany S. “sii: for. additional compensation 


in the amount of $59,157.69 under the escalation provision (paragraph | 


ee 25), of the specifications of Contract No. I2r—13541, entered into ee | ; | 


~ the Bureau.of Reclamation on October 7, 1941. 


_-The. contract, which is on Standard Form No. 82, piovided for the - 


= dives of four transformers for the Shasta Powar. Plant, Kennett 


— ESSON Central Valley Project, California, for the sum of $279, 700.. oe 


Article 1 of the contract, provided that deliveries should be made 


| oe stated in the schedule of specifications, which fixed the delivery 


on dates. for the first, second, third, and. fourth transformers. as. within _ 


300, 315, 330, and 345 calendar ae Peepectvely, after the receipt of. - 


— notice je the award of the contract. 


The delivery dates provided for i in the contract were ‘based 3 in part | 
on article 18 of the specifications, which provided that “In preparing _ | 
bids, bidders should assume that such priority orders as may be neces- _ 
sary to avoid delay will be provided by the Government.” The Bu- 7 
reau of Reclamation, however, was unable to secure the ty 
_. priority orders for the work under the contract. 7 


On. September 8, 1942, the Bureau of. Reclamation, in - compliance. _ 


> with orders from the War Production Board to curtail work on con- 


tracts not essential to the national defense, notified the contractor to aa 


_ stop construction on three of:the four transformers and to divert all — 


2 materials accumulated for their construction to the Bonneville Power eae 


7 _ Administration? The provision for these changes was covered by 


Order for Changes No. 2 dated September 10, 1942, which was trans- 
mitted to the contractor on J anuary 8, 1948, and accepted by it on 


January 19, 1948. 


The Corcrumont: by a: letter dated November 30, 1945, eon was 


received by the contractor on December 8, 1945, requested the con- Zz 
_ tractor to resume work under the contract. 


‘In findings of fact dated April. 19, 1951, the contracting officer 
in ‘found, inter alia, that the. delay in the performance of the. contract 
attributable to the Governments oe -order of September 3, 1942, a 

was: excusable. - -. 
| The present controversy apparently a1 arose when the sontetcune offi- 
_ cer, in computing the amount due the contractor under the escalation — 
- provision (par. 25 of the specifications), included in his calculations 
data respecting the cost of labor and materials during the. pores of 


pies the enforced work stoppage. 


The appellant maintains that the act of the Goren in 2 ordering : 


: sa cessation of the. work ‘constituted a eS of the contract | 


ee: The: siéat dcanatoruice was not affected by. the stop order. 


Tt was shipped by the } con-. 


tractor on January 27, 1948, and the contractor'in a letter dated July 28, 1950, waived ee 


‘its right to. a price adjustment respecting this transformer. 
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| owe Hie period of the enforced work stoppage ond: jets that 


“e data respecting the cost of labor and materials during the period of the 


enforced work: stoppage should be: disregarded in calculating the 

“amount. of the. gi aaa due ‘the < contractor under the escalation 

provision. Re Aha ne | 
- The escalation provision states im: part, as follows: 


“Sixty (60) per cent: of the or iginal total contract price for Bean item Or part 

of an item for which a separate period of. time for shipment is provided so ® 
| “shall be subject. to adjustment at-the. completion of the contract to compensate 
for ‘changes in the cost of labor and materials during the period of time allowed 


for the shipment of such item. or ‘part of an item: oe Provided, That, eae : 


. the time specified in. article 1-of ‘the contract is: extended by the Government by ; 
the terms: and conditions. of the eontract,. the: average ‘hourly earnings for the ~ 
months aa by such extension shall be included. in the determination of the 


ed 


| adjustments, a 


_As pr eviously dudicaied. the question oe issue is aieies ine re 
specting the cost of labor aul materials during the period of the cessa- 
tion of operations under the contract due to the Government’s stop- 
order should be included or disregarded i in calculating the amount due 


- the contractor under the escalation provision..: The exclusion. of such 


- data from the calculations in this. case would be advantageous to the 
- contractor, because such costs were lower during the period men- 
_, tioned than during the subsequent period of the resumption. of. work 


ae under the contract. 


It will be noted that the stalation paragraph provides for an eae | 
| jusiment: to compensate for changes in the cost of labor and materials 
-oecurring “during the period of time allowed for * * * ship- 
ment.” When this quoted phrase is considered in connection with the 
proviso respecting an extension of the contract by the Government, it 
seems to be clear that an adjustment under the escalation provision: 
will be based upon, and only upon, data relating to the period or 
periods of time actually allowed the contractor by the Government 
_ for the performance of work upon the various items under the con- 
tract. Obviously, the period | of time during which the contractor was 
~ compelled by the Government’s stop-order to desist from performing 
work on three of the transformers.cannot be regarded as time allowed 
by the Government: for the performance of otk on these items of 


- the contract. Hence, data regarding the cost of labor and materials — 
during the period covered. by the stop-order i in. this. case would not - — 


be pertinent in calculating the amount of the adjustment due the con- 

tractor on the contract Be for the three transformers. affected. by 
the stop-order. _ fo : 

*- A consideration of the. purpose of the a hiadion provision further 3 

supports the interpretation urged by t the contractor. It is intended ; 
: 948055—54- 36 | 
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to provide a means of adjusting the contract price to cover changes 
in labor and material costs occurring during the performance’ period » 


cof the contract. 20 Comp. Gen. 695 (1941) ; Williston on Contracts — 


(revised ed.), vol. 9, pages 307-309. Of course, during the period 
when the performance of work on the three transformers was inhibited’. 
by the Government’s stop-order, the contractor had no actual costs 


of performance as to-these items, so that the inclusion of cost data 


as to that period would be pase’: upon theoretical rather than prac: 
tical considerations. | 3 . 3 : | 

For the foregoing reasons, it is my egailason that the construction cael 
accorded the language of the escalation paragraph by the contractor 
is correct, that data concerning the cost of labor-and materials during 
the period. of the work stoppage directed by the Government should 
not be included in calculating the amount of the adjustment under 


paragraph 25 of the specifications, and that the claim in the amount 


of $59,157.69, if correctly calculated in accordance with the theory 
| adopted i in this decision, should be allowed. _ | 
Therefore, pursuant to the authority delegated i me by ee Secre- | 
tary of the Interior (sec. 24, Order No. 2509; 14 F. R. 307), the case 
is remanded to the contracting officer for the allowance of additional 
compensation to Allis-Chalmers Manufacturing Company in such | 
amount as may be proper in accordance with He views expressed 1 in. 
this decision. — 

7  Masnin G. Wuirt, 
| Solicitor 


"RELEASED TIME FOR RELIGIOUS INSTRUCTION 


First Avueninient—Guain Organic Act, 


a :) released-time program under which pupils are » released fr om pubiie schools 
for purposes of ‘religious - instruction is not. res se paconap bona as 
vidiative of the First Amendment. 

| A released-time program under. which public-school pupils would be. released 
during one period in the school day for religious instruction under the 

_\. auspices of churches designated by their parents or guardians, but under 

-».- which the religious instruction would be given at places. provided by the 

churches and the public-school authorities would assume.no responsibility 


for the recruitment of pupils for religious instruction, would keep no attend- ae 


: ance records, would give no school credits, and would not approve or super-. 
vise the religious: en could be conducted without molting the First 
- Amendment. - ~ e 6 . o 
— The First Amendment does Hit apply. to. Casas | ae 
a: released-time program for Guam, which would not hivoive: the use to any 
23 extent, either directly or indirectly, of public money or property, could be 
= * _ conducted without violating section 5 @). of the. Guam Organle Act. | 
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- M-36106- ee ee ee Ooronun 80, 1951. 


= To Govicten Cuiarrom setae OF Guan. | 

_- Tam informed:by the Director of the Office of niger tories that. you 
have requested ' an expression of my opinion as to the validity of of a re- 

| _Teased-time: program proposed by the Bishop of Guam. 2 

_ ~ The materials: which you have forwarded in ‘this connection. in- | 

clude correspondence between’ your: office and. the Ne m: ‘which = 
| ‘the Bishop makes the following statement : | Ce 


Se oe the only kind of released. time with: ‘which we are. Coe is the _ 


New York system. It is that system which we should like to have introduced on 


Guam in favor of the students of George Washington High School. 


‘This statement is supplemented by a memorandum submitted by thie 
Bishop, outlining the features of the proposed program. A Committee 
on Released Time for Religious Education will be formed, composed of 
representatives of the Roman Catholic Church and of other denomi- 
nations if other churches wish to participate. The committee will 
‘prepare, print, and ‘distribute, at its expense, to parents or guardians 
- of pupils, cards which the parents or guardians may sign if they 
wish to request that the pupils under their care be released from 
school to receive religious education at a time to be agreed upon by 
_ the committee and the Department of Education of Guam. Pupils will 
_ present these cards, signed by the parents or guardians, to their teach- 
ers or to the rae aa of the school, as the Department of Education 
decides, and the pupils will then be released during the prescribed 
period. It is contemplated that this will be the last period of the 
school day. Religious instruction will be given off the school prem- 
 ises, at places provided by the participating churches and maintained 
at their expense. The school authorities will not distribute cards 
- relating to the program, recruit pupils for religious instruction, keep - 
. any attendance records respecting the program, give school eredits 


for religious courses, or approve or supervise religious teachers. The 


committee will assume full responsibility for teachers, textbooks, and 
religious instruction. 
It is my understanding that George Washington High School i is the 
| only public high school on Guam. 
-° The New York system of released time for eliotn education, 
_ referred. to in Bishop Baumgartner’ s letter, has been recently and 
: exhaustively reviewed by the courts of New York in Zorach v. Clauson. 

_ The Supreme | Court of New York (99 N. Y. S. 24 389), the Appellate | 
‘Division of the Supreme Court. (102 N. Y. S. 2d On), and the New — 
York Court of. Appeals (803° ‘N.Y. 161, 100. N. HK. 2d 463) have each ee 
< meee a New York ode released-time  Erogram The ® proposed, Pro- | 
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gram for Guam is substantially identical: with the New York City | 
program, except for the fact that the New York. City program is — 
based upon express statutory authorization for absences from school © 
for-religious observance and :education,. whereas there is no such, 
emaeee authorization respecting Guam. | | 
By the same token, the proposed program for. Guam: differs: sub- | 
stantially and significantly from the program examined by the Su-- 
preme Court of the United States in People of the State of I llinois 
ex rel. McCollum v. Board of Education of School Dist. No.71, Cham- 
— paign County, Illinois, 333 U. S. 203: (1948), and found to be con- — 
| stitutionally. invalid. There, the classes in religious education. were 


conducted in the regular classrooms of the. public-school building. 


_ Pupils not enrolled for. religious courses were required, during the 
periods of religious instruction, to leave their classrooms and go velse- 
where in the building. Reports of attendance at and absence from 
the religious classes were made to the pupils’ public- school teachers. 
The religious instructors were subject to the approval and supervision 
of the superintendent of schools. It was this plan of religious educa- 
tion which the Supreme Court found to be in contravention of the 
First Amendment to the Constitution, as applied to the States by the 
process of judicial construction of the Fourteenth Amendment. | 
The New York courts, in the Zorach case, construed the McC ollum 
case as not holding that all released-time programs are per se uncon- 
_ stitutional, and concluded that the differences between the Champaign 
County, Illinois, program and the New York City program. were such 
as to make the McCollum decision not controlling in the case before 
them. On the facts before the New York courts, it was concluded 
that the New York City program was not. amiconstitationall 
_. Ishare the view of the New York courts that the McCollum decision 
: did not necessarily outlaw all released- time programs,.and that pro-. 
grams similar to. the New York City program (e. g., the proposed | 
program for Guam) are not violative of the First Amendment. -More-. 
over, it is pertinent to note that the First Amendment, against which 
- the. Champaign County, Hlinois, and the. New. York City ‘programs 
were measured in the If cCollum and Zorach cases, is not applicable ; 
to Guam. .See De Lima. v. Bidwell, 182 U. 8. 1 (1901) ; Downes Vv. 
“Bidwell, 182 U. S. 944 (1901). - | 
_- However, section 5. (p) of the Oremnic Act at Gus. (64 Stat, 384) 
must be considered m connection with this problem, Section 5 (p). 


provides as follows: a a _ 
| No. public. money or: property. hal ever: be appropriated, ‘supplied:. donated, 


or used, directly or. indirectly, for the use, benefit,’ or: ‘support of: any. sect, church, - 
“denomination, sectarian institution, or association, or system’ of religion; or “for 


“the: use,. penefit, or: support of any, ae preacher, minister, or-other religious 


- teacher ¢ or * dignitary as such, 


si} Sts. AMES DES auTEIsS’  stst—iséSSi‘CU'B 
— ‘a November 14, 1951 | a a 


Ag the proposed” program of released: time for religious instruction 
would not involve the use to. any extent, either directly or indirectly, 
of public money or property in. connection with the program, I do— 
not believe:that it would: bei in ‘violation of section 5 {p) of the Organic : 
Act of Guam. © en ee ot 

- Tt is my opinion, therefore, that the Sianiiss Serene program, 
as outlined by see ae i would. not be legally cnecton 
able. | 
: - Masrex G. Vo, 

= i Solicitor. 


| JAMES DES AUTEIS 
A-26245 | Decided November 1h, 1951 


Noncompetitive oil and Gas ‘Lease —Application—Tender of Rental and — 
Filing Fee—Modification of ne eo Permits—Sus- 
pension of Application. = 


An application for a soneeneettene oil ce fas lease must he ‘rejected where 
the amount tendered to cover the filing fee and rental is insufficient for the: 
: acreage included. in the application. 
“Where the amount. tendered as filing fee and rental on an - application for : a 
noncompetitive: oil and gag lease is. insufficient for tiie acreage sought, and ~ 
the application is subsequently modified to eliminate the ‘excess acreage, 
the modified application is effective only as of the’ date of modification; 
— and it-is subordinate to proper applications filed ee other per sons during the 
interim. : , | 
. The pendency of applications for a nonenmsHiate oil and. gas ie on an = 
_. area of land does not bar the Department from turning the land over to a 
. military department for military use and thus. mene the land unavailable, 
for oil and gas leasing. i 
Where land is unavailable for oil and gas leasing because it is being used under 
a 5-year special-use permit for a: military purpose, applications for the - 
leasing of such land will be. rejected, rather than suspended | Bending the: 
_ termination of the military use. 


APPEAL FROM THE BUREAU oF LAND MANAGEMENT 
a ames ; Des Autels has appealed to the head of the Department froin 


a decision dated April 4, 1951, by the Assistant Director of the Bureau 


of Land Management, which rejected his application for an oil and 
gas lease. because the land described in the application was included 
in.an area used by the Department of the Army under a special- use 
permit for an. antiaircraft firing range Fort Bliss antiaircraft t range - 
3 ue 2), on | 
Mr. Des Autels’ application, onan was filed. on October 18, 1948, was 

for several subdivisions of pupha land, wen were stated in n the. appli- 
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cation to contain an ageregate. of 1 080 acres. ‘The. application w Was ac- 
. companied by a filing fee of $16 andl a ‘payment. of $320 for one-half 
_ of the first year’s rental, which were the. correct. amounts for 1 280 | 
acres. ~ Actually, the pabd: visions. described in ‘the. application . are — 
portions of irregular sections and contain a total of 1 333 .02 acres. On 


the basis of the correct acreage of, the land applied for, a filing fee 


of $18 and a payment of $333.50 for. one- -half of the first t year’ ’s ‘rental 
should have been submitted by Mr. Des Autels, — - 
Upon. discovering -his error, Mr. Des Autels modified his or iginal 
application so as to eliminate 320 acres from the area for which he had 
applied. After this modification, which was received by. the land 
office on February 25, 1949, the moneys previously paid were more 
than sufficient for the required filing fee’ and rental on the reduced 


acreage. 


The Department’s regulations ; in ‘effect at an time seria the appli: 
cation was filed provided that “Any application not accompanied by 
_ the minimum [filing] fee and rental payment will be rejected.” (48 
CFR, 1946 Supp., 192.42.) Under this regulation, it was necessary to 
reject Mr. Des Autels’ original application, regardless of the fact. 
that he may have made an honest mistake as to the acreage covered 
by his application. 

. After Mr. Des Autels modified his sanlieaon it would have — 
appropriate to accept it as complying with the regulation. How- 
ever, the modified application could have been considered as effective | 
- only when the modification was made, i. e., on February 25, 1949. 

Jean C. James, A-25956 (November 16, 1950). Prior to that date, 
applications had been filed by other parson on December 30, 1948, 
for all the acreage remaining in Mr. Des Autels’ modified applica- 
tion. Consequently, the modified application was subordinate to the 
applications filed on December 30, 1948. | . 

On November. 7, 1949, the land applied for was included in a 5 year | 
_ special-use permit ismied by this Department to the Department of 
the Army. It was desired by the AY for inclusion in an  anti- | 

aircraft firing range. : 
The fact that this Department had ere before it on Noverber 
7, 1949, applications from the appellant and other persons who desired | 
— to lease this land for oil and gas development did not bar the Depart- 
ment from turning the land over to the Department of the Army: for 
military use. None of the applicants had any vested rights in the. 
-jand. ‘This was certainly true of the appellant, whose apPHestion: a 
was subordinate to other applications for the same land. so 
' Applications for oil and gas leases on land subsequently included. 

in use permits issued for military or naval purposes have uniformly | 
| been. jected by the aa i lgyn O. saad A-28980 (J anuary 


-_ nee = % ‘EMIL USIBELLI AND A. BEN. SHALLIT 
| - i | December 6, 1951 : | 
| 31, 1915); E. R: Olek et al., A-24159 (Tuly 9, 1945) ; : see, 5 also; H. 0. | 
. Thomas, A-94610 (June 3, 1947 ye 
In response to an inquiry from the Bureau of Land Mensccuent 7 


the Department. of the Army reported: on’ February 26, 1951, that = 
_ prospective military. operations contemplated the axclactye use of the 


-Jand involved in the present application; that the granting of oil - 
and~ gas” leases on land in. the area would interfere with military 
operations; that the range is used every day and frequently at night; | 
and, accordingly, that a dual use of the property would present insur- 


mountable obstacles. The Department of the Army requested that. 


applications for oil and gas. leases on. . Jand in the area, not eae 
favorable consideration. 3 | 
‘In view of the considerations mentioned above, Mr. Des Autels’ 7 
modified application was properly rejected. rs 
‘Mr. Des Autels has requested that. his: selonieal be suspended. 
until such time as the Department. of the Army no- longer has” any 
use for the land. Although the use permit involved in this case is: 
for a 5-year term rather than for an indefinite period, the present. — 
indications are that, it will be necessary to’ extend the permit at the 
end of the initial term. Moreover, even for a 5-year period, it is 
undesirable as a matter of administrative: practice. to have applica- 
tions for oil and gas leases remain on file in a suspended status. The 
Department adheres here to the general rule that applications for oil 
-. and gas leases on lands that are not available 20 leasing will be» 
rejected. - 3 
Therefore, pursuant to the aubiaetey delegated to the Solicitor by 
the Secretary of the Interior (sec. 23, Order No. 2509; 14 F. R. 307),.. 
the decision of the Assistant. Director of the. Bureau of Land a | 
agement 1S affirmed. } 


“Masry G. Wain: | 
Soliettor. ui 


‘EMIL USIBELLI AND A BEN SHALLIT 
A-2627 7 (Supp. y-3 Decided December 6, 1961 


>= Prospecting Permit—Preference-Right Coal eee Means Coal _ 


Field, rice aor eae ca a aoe Secretarial 
Authority. 


"4 fom has not placed all land within the limits of the Nenana coal field, . 


| Alaska, outside the scope of the provisions of law relating to the issuance | 


of coal prospecting permits on Alaskan land. | 
A coal: ‘prospecting permit may be issued on unclaimed Jand within the limits: 
a of the Nenana coal: ‘field, peer if such land is undeveloped from the ae 
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. ‘point | of coal production and if prospecting or seisra iy work on the land 

- is necessary. to ceheaine the existence or ae of: coal deposits on the. hy 
land, es 

The determination by a Diet official, ‘under a. Meiesation of £ authority from : 


. the Secretary, that prospecting or exploratory work is necessary to deter mine _ . 


the: workability of coal deposits on an ‘unclaimed, undeveloped area of public 
~ Jand involves an exercise of judgment, and an interested. party who wishes 
_ the head of the Department to reverse such a determination must take timely 
action to bring. the matter to the attention of: the head of the Department. 

_ Where a party protested against favorable action being taken by the Bureau 
-of Land Management on an application from’ another person for a coal 
prospecting permit on an area of ‘unclaimed, undeveloped land, and the | 

_ protest. was dismissed and the prospecting permit was. ‘issued because it 

was believed within the Bureau that prospecting work was. necessary .to 
determine the workability of coal deposits on the land, and no. appeal. from | 
such actions was taken by the protestant to the head of. the Department 

within the time allowed him for that purpose, the one Bureau 
actions became final. 

_ Where the holder of a. coal prospecting permit, as the result of prospecting 
work done on the land covered by the permit, has demonstrated. that the 
land contains coal. in commercial quantities. and has submitted an applica- ; 

tion for a preference: “right coal lease on the land, the long-established. policy 

of the Departinent permits the applicant. to. begin: the commercial mining 
of coal from the land without - aves the actual issuance of a lease 
to him. _ 

Where the. Holes: of.a Sealid: ai prospecting permit: hae Peomnplieds ‘With its 
terms and has demonstrated through his prospecting work that the land 
contains coal. in commercial. quantities, he is entitled as a matter of law 
toe a lease on the land covered a the permit. | ‘ 


SUPPLEMENTAL DE CISION 


On Octobar:: 4, 1951, Emil Usibelli filed « a petition requesting, in 
effect, Setancideration: of. a departmental decision (A-26277) dated 
October 2, 1951, which dismissed Mr. Usibelli’s protest against favor- 
able action being taken on an application from A. Ben Shallit for 
a preference- -right: coal lease on 1,120 acres of land described as sec. 
15 andthe N14 and the SE1, of sec. 16, T. 12 S., R. 6 W., F. M., 


| ‘Alaska. This land is situated within the. area’ commonly known as as 
- the Nenana coal field. | 


_ A brief in opposition to aie sortion was. ‘filed on pahale of Mr. 
‘Shallit. On October 81, 1951, counsel for. both parties presented oral 
argument on the petition. | 
A. coal prospecting permit on the land involved i in this controversy | 
was issued to Mr. Shallit under date of July 22, 1949. The issuance — 
of the permit was based, and the request for ‘the issuance to Mr. 
— Shalhit of a preference- right. lease on the.same land is based, upon 
the statutory provision which is codified in 48 U. &. C., 1946 ed., 


oe < 444, and which reads in pertinent part as follows: 


“Where. prospecting or exploratory work is mecessary” to determine the ‘exist- 


| ence or workability oF coal deposits in any unclaimed, mater ee area in 8 


eel ate a “EMI ‘USIBELLA AND Al BEN SHALEIT sie 7 
eee . December 6, 1954. _ on | 


Alaska, the: Becret ey: of. the. Interior may. issue. prospecting permits - for. B . ternm : 


ee. of | not to exceed. four years, under such. rules. and regulations. and. conditions. | 
as. to. development ashe may: prescribe, Pele od for not to exceed two thousand. ‘ 


five: hundred and sixty’ acres, and. if within. the tithe specified in said permit: 
the’ permittee: shows. to the: Secretary of the Interior: that’ the land ‘contains: - 
‘coal in commercial quantities, the permittee shall be entitled to:a lease. * °*. * 

. for all or: any, ee of the land i in his permit. : a ee 


| a the ‘Guat? slecat a ee es that; ; as. a eres of jae. a. 
Gale prospecting permits cannot. be issued under section 444 of: Title 


re | 48, United States. Code, on any land within the area commonly known : 
as the Nenana coal field, and, therefore, that. the document which - 


- -was issued to Mr. Shalit j in 1949 ‘was only a purported prospecting 
permit which was ineffective to confer any: rights upon him respecting 

the land covered. by. the document. : ry ; 
It is asserted by.the petitioner, in connection mle this point, that 
none of the land within the limits of the Nenana coal field comes with- 
in. the category of an “undeveloped area,” .as that term is used in sec- 
tion 444 of Title 48, United States Code. In support of this view, 
the. petitioner refers to the portions of sections 1 and 8 of the.act of 
3 October. 20,1914 (88 Stat..741, 742; 48 U.S. C., 1946 ed., secs. 482, 
484), j ey provide, respectively, as ‘follows: ei 


- That the Secretary of the Interior be, and hereby is, ce directed. 
to survey the lands of the United States in the Territory of Alaska known to be 
valuable for their deposits of coal, preference to be given fir st in favor of sur- 
- veying lands within those areas commonly known as the Bering River, Matanuska, 
and Nenana coal fields, and thereafter to such areas or coal fields as lie tributary 
to established settlements or existing or Beene: rail or _ water transportation 
lines #. * %, [See. 1.3 

That the unreserved coal lands ud eoal deposits shall be divided by-the. Sadia. . 
tary of the Interior into leasing blocks or tracts of forty acres.each, or multiples 
- thereof, and in such form as in the opinion of the Secretary will permit the 
~most economical mining of the coal in such blocks, “but: in’ no* case’ exceeding 
two thousand five hundred and sixty acres in ‘any one leasing block or tract; 
‘and thereafter, the Secretary shall offer such blocks or: tracts and” the coal, .. 
lignite, and associated minerals | therein for. leasing, and may award leases 
_ thereof through advertisement, competitive bidding, or such other methods as . 
' he may by general. regulations. adopt, to. any person above the age of. twenty-one 
years who is a citizen of the United States, or to any association of such persons, 
or to any. corporation: or municipality. organized under. the laws. of the United 
States or of any State or Territory thereof. ek [Sec. 3.) | : 


The petitioner reads the provisions of section 1 set. out above: aS 

if constituting a declaration by the Congress that the. entire area within © 

limits of the Nenana coal field is known to be valuable for coal, and he 

_ believes that this takes the whole area outside any: concept ofan “un- 
‘developed area” as that. term is used i in section 444. of Title 48, United — 

- States oe The aaa then piOrer to the conclusion that land | 
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within this area can be. made available for ‘coal development. only © 
_ ‘pursuant to leases issued under the quoted portion of section 3. Thus, 

it is the petitioner’s view that the whole of the area within the limits __ 
‘of the Nenana coal field is, in effect, withdrawn by Congress from 
the scope of. the provisions of section 444 of Title 48, United States 
pes authorizing the issuance of coal Pe ad on any 

i area” in Alaska. ~~ 3 

This Department’s past administrative construction of the provi- 
sions of law mentioned in this supplemental decision has been con- 
_ trary to the view urged by the petitioner. In its. administration of 
these provisions of law, the Department has not regarded all land 


‘within the limits of the Nenana coal field as necessarily outside the _.. 


‘scope of section 444 of Title 48, United States Code, and thus subject. 
‘to coal development only under leases issued. pursuant to section 3 
of the 1914 act. Section 444 has been in existence since March 4, 1921 
(41 Stat. 1363), and, since that date, a substantial number of coal 
prospecting permits under the provisions of this legislation have 
‘been issued by the Department on land within the area of the Nenana 
coal. field The earliest of these poms was ; issued on February 
1b, 1922. - | | 
“The: petitioner’ S. erent soak not convince me that the Depart- 
-ment’s long-standing interpretation of section 444 of Title 48, United 
States Code, as authorizing the issuance, in proper cases, of coal 
prospecting permits on land v within the area oS the Nenana coal field 
has been erroneous. ae 
The legislation. whieh’ is “codified: | in section 444, Title 48, United | 
‘States Code, was originally enacted on March 4, 1921 (41 Stat. 1363), . 
in the form of an amendment adding a proviso to section 3 of the act 
of October § 20, 1914. 2 Thus, a authorization for the i issuance eof coal : 





* 2The following er prospecting permits on Jand within the Nenana coal fleld have’! been 
‘issued By the Department : . 24 . . 








‘Permit No | | Date issued Acreage . Permittee . 
Fairbanks 01068. belted Paseo! | Feb. 15,1922 | 200.00 “Healy River Coal Corp. 
Fairbanks 01053_... --- -..--------| Feb. 16,1922 | 2,560.00 | Broad Pass Coal & Dev. Co. 
Fairbanks 01060____.--.-.-----.--]| Apr. 29,1922 | 1,920.00 | J..Van Orsdel. 
Fairbanks 01099____...---.- --..-| Feb. 17,1923 | 2,560.00 | Mt. McKinley Bitum. Coal nore 
Fairbanks 01091__..-.-2.-.-_--...| May 17,1923 | 1,280.00 | M. Singleton. 
Fairbanks 01100._-._.. .------2---| June 23,1923 | 1,920.00 |. R. F. Roth. 
'  Fairbanks01105____..--- unerces June 28,1923 |; 640.00] E. Van Kirk. 
- Fairbanks 01104... sections Nov. 13,1923 | 1,280.00 | R. Calderhead. . 
Fairbanks 04684......-_.--.---. __| Aug. 14,1942 | 2,562.54 | Va. De: 
- ¥Feirbanks O5084...._-..-..0 Aug. 20,1943 619.50 | O. E. Maki, Mike Myatti. 
. Fairbanks 06089.-......-..------- Apr. 5,1946 | 1,120.00 | U.S. am my; . 
Fairbanks 06292.__.--...--. eee May 14,1948 640.00 | W. Wurt 
Fairbanks OFS oacccs ee July 1,1949 | 2,548.88 | Wi leon I Smith. 
Fairbanks 07350__..-..----------- July 22, 1949 1 120.00 | A. B. Shallit. 
“0. E, Maki, Nels Tackson. 


Fairbanks 06771.-.- LiWaveseweuut May 24,1950 640. 00 





Fairbanks 01100 was amended October 26, 1923, to include an aggregate of 2 080 acres. 


7 2 The. amendatory. statute erroneously ‘referred ‘to the basic legislation 88: the act ap. 
mraven October “24”, 1914. 
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‘prospecting permits. was s actually made a part of. ands was “superim- | 


'- ‘posed upon section 3 of the 1914 act, and it provided a means whereby 


“coal prospecting permits could be isauiod on any “undeveloped area” 
in Alaska which otherwise met the requirements of the amendment, — 
including, of. course,” undevéloped | areas which theretofore had been. _ 
open to coal development only under the leasing procedure provided — 
_ for in the original portion of section 8 enacted in 1914. I find nothing 

a ba the language of the 1921 amendment, or in its legislative history, | 


which warrants the conclusion that Congress intended to except from 

| _ its provisions all land within the limits of the Nenana coal field, 
‘irrespective of whether. particular’ tracts are or are not in fact ‘un- | 
"developed from’ the standpoint. of coal production. | Hence, I do not 
believe that the Department! has acted improperly heretofore in taking 


_. the view that each application for a coal prospecting permit under the 


“1991 amendment, whether it relates to land situated within the limits : 
of the. Nenana coal field or elsewhere, i is to be considered ¢ on. its merits, 


- relation to the facts of the particular ¢ case. i. | 


| gnay s primary contention that the whole of ae area Pienowe as s the 7 
7 “Nenana coal field is necessarily outside the scope of the provisions of | 
section 444 of Title 48, United States Code, authorizing the issuance 


ie of coal bprpe ine permits on | undeveloped land i in 1 Alaska. Cr eS 


~The petitioner's next contention is that, in any event, the coal pros- 
pecting permit involved in this. controversy should not have been 


issued to Mr. Shallit i in view of the fact that, according to petitioner, | 


: neither. : prospecting nor exploratory work was “necessary to deter- 
mine the existence or workability of coal deposits” on the land covered | 
_ by thepermit. > 
- ‘With regard to this pone the igeccuee refers es official eapens - 
—- by this Department which were outstanding at the time when the. 


prospecting. permit was issued to Mr. Shallit and which. showed = 
the presence of substantial quantities of coal on the land coveredbythe _ 
~ Shalit prospecting permit, and he also refers to the fact that, at 


the time of the issuance of the prospecting permit to Mr. Shallit, 


~ successful coal-mining operations _ were being conducted on land 


_ eontiguous to that covered by the. Shallit prospecting permit. 
There appears to be no doubt that “the existence * * * of coal 
| deposits” on the land covered. by the Shallit prospecting permit was 


~ known at the time of the 1 issuance of. the permit. This-did not, how- 7 


“ever, necessarily require the disapproval. of Mr. Shallit’s application. 
for a coal ene arin It ie be noted that the use se the dis- | 


“520 DECISIONS OF THE DEPARTMENT ‘OF THE: ENTERIOR"( “Tr. D. 


-junetive “or” in as statutory. standard, “the existence or workapility _ 
.of coal deposits,” made it necessary for the official who passed upon — 
‘Mr. Shallit’s application for a coal prospecting permit to consider— 


even, though the existence of coal deposits.on the land applied for was. | 


“known—the. question whether prospecting OY, exploratory work was. 
“necessary, to determine the | a eu workability” of the coal deposits: , 
on the land. , 7 7 
The. record indicates. iat the prospecting permit was’ fied be- | 
‘cause of the belief of the Associate Director. of the Bureau of Land. 
Management, who issued the. permit under.a delegation of Secretarial 
_ authority, that prospecting. was necessary in order to determine the . 
workability of the coal deposits on the land, from the standpoint of. | 


_ 3 quantity. and quality. The making of this determination involved 


an exercise of judgment upon the part of the Associate Director. He 
was aided in this respect by- advice which had been received from. i 

the Geological Survey in a report dated. January 14, 1949. —— 
If the petitioner believed that the Associate Director was mistaken 
in deciding that prospecting was necessary in order to determine the . 
workability of the coal deposits on the land applied for by Mr. Shallit,. 
the petitioner. should have taken advantage of his right to secure. a 
timely . review of:the matter by the head of the Department. It. ap- 
_ pears thatthe petitioner was cognizant of the pendency of Mr. Shallit’s 


application for a coal prospecting permit, and that he filed.a prot ee 


against the approval of the application. This protest was dismissed 
by the Acting Director of the Bureau of Land Management in a 
7 decision. dated August. 29, 1949.2 ‘Formal. notice of this action was. 
received by the petitioner on September 20, 1949. The petitioner , 


then had a right to appeal to the head of the Department respecting cae 
the dismissal of his protest, but he failed to. do so. Upon the expira- 


‘tion of the period allowed for the taking of such an appeal, the deter- 


- minations made in the Bureau of Land Management regarding. the 


issuance of the coal prospecting permit to Mr. Shallit and the dismissal 
of the petitioner’ s protest. became final. 
=. Thus, a legal relationship between. the Government ahd’ Mr. ‘Shalit, 
‘under which he. obtained as to the land involved 1 in this controversy 4 
the. rights. provided for in section 444, Title 48, United States.Code, 
‘was created upon the issuance of the coal prospecting permit tohim 
and the expiration of the period that. was: available to the. petitioner - 
under the Department’s Rules of. Practice for the taking of an appeal : 
to the, Heng, of ene oe ae with repent to the handling of the — 


ee -3'The protest. should: finve Haan. aeved rpan, of course, baton’ any ‘ebapetine permit a 
“Was isstied to Mr. Shalit. “To this contiection. the record indicates that the prospecting — 
-permit, although dated J uly- 22-1949, was nat transmitted to Mr. ‘Shaltit until. October 6, 
1949, which was after the dismissal of Mr. Usibelli’ s BS DEpreek: . 
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| matter in ‘the Bureau o Land Managenient. Obv iously; ‘the. ‘Shalit 

_ prospecting permit could not be. invalidated. at this late date ona 
dilatory showing by the petitioner that the officials of the. Bureau _ 
of Land Management were mistaken in concluding that prospecting 
was nécessary. In order to determine the workability of the coal de-. - 
posits.on the land. applied. for: by. Mr. Shallit. An. utterly chaotic 
condition in administration would result if legal rights, established 
as the result. of the bona fide exercise of judgment by Bureau officials 
in the performance of delegated Secretarial functions, were subject 
to cancellation upon the basis of the sort of belated review v by the 
head of the Department requested by the petitioner. | 


Or 


The petitioner adverts. to what. he. regards. as the ee of a 


issuing a coal pr ospecting permit to Mr. Shallit, in view of the fact. : 
that, when the petitioner discussed with. r ‘epresentatives of the Depart- oe 


ment in 1946 his desire to obtain land inthe Nenana. coal. field for — 
coal development, the Department’s representatives did not mention 
_ the possibility of his obtaining ; a coal prospecting. permit, but, instead, 
only discussed the Possibility of his ee a coal lease through ei) 
| competitive bidding. _ | 
-. As stated:in the de par are) decison of Opes 2, , 1951, the’ rec- - 
| ords of the. Department. indicate that the: 1946 contacts with the peti- 
tioner revolved around his desire to obtain a coal lease on land within — 
the Nenana. coal field; ‘and that the petitioner did. not at. that time | 
| reveal any. interest in. obtaining a coal prospecting permit. | = 
Moreover, any objection of this sort that the. petitioner may. liane 
had to the issuance of a coal prospecting. permit to Mr. Shallit should 


have. been brought. to the attention of the head of the Department at — 


an appropriate time through the utilization of the appeal procedure 


provided: for that: ‘purpose.. (See the discussion in. part. IT above.) 


As the Associate Director of the Bureau of Land Management had 
awful authority to issue a coal prospecting permit to Mr. Shallit on 
the land involved in this controversy, it is now too late for the peti- 
tioner to. seek to invalidate the permit upon.the ground that the Bureau - 
official, in the exercise of his diser etion, ought not to have issued the 
permit. . | 


oa fur ther © angiihnenit is ae by the 5 patitionaé to the effect that Mr. = 


Shalit has jot: ‘complied | with certain of the conditions. pr escribed 1 in 


his coal pr ospeéting permit, and, therefore, that the. permit is. subject, 7 


to cancellation and cannot form a, Proper, Lape for the.i issuance _ 
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| of. a preference- right lease apuieriat ‘a section 444, ‘Title 48, United : 
States Code, on the land covered by. the permit. - | 7 
The petitioner,.in this connection, refers. to, the. fact, ‘that ‘the Goat 
| prospecting permit. was issued to Mr. Shallit on the condition. that he 
would “remove from said pr emises only. such. coal co ee as may 7 
be necessary to prospecting work,” and, on the. nites that he would. 
“begin prospecting work within 90 days from. date hereof and * * * | 
diligently prosecute the, same during the period of such permit ‘ in a | 
cordance a the oe. «best known methods.” _ The. petitioner, 


AL “With seed to ve peuitionae? § ‘contention hee Mr. ‘Shallit. hes a 


failed to comply with the condition in his coal prospecting permit to - 


the effect that he would “remove from said eens only such coal 


* #* * as may be necessary to pr ospecting work,” the record shows 
that Mr. Shallit has mined 50 249. 15 tons of coal from the land covered. 
by his coal prospecting per pait. re aes | 
In connection with this poitit, it appears that the mining’ 6f ihe: sub- | 
| stantial tonnage of coal mentioned in the ‘pr eceding® paragraph’ was 
| begun i in November 1950, several months after Mr. Shallit made ap- | 
plication: on J uly 5, 1950, for a pr eference- right coal lease « on the land 
covered by his coal prospecting permit. oe - 
In the administration, of coal lands « on the publi’ ‘domain, ‘it has : 
ofa ‘coal prospecting } per mit to oben the mining of coal 3 in . commercial 
quantities from the land upon the filing. of an’ application fora pref- 
erence-right coal lease on the same land. | This. goes back to a depart- 
mental decision dated November 11, 1992, in the’ case “of the yo lk: Coal 
Company, A-83338,* which involved a situation where a comp any hold- 
ing a coal prospecting permit had mined more than 25,000 tons of coal - 
after the filing of an application. for a prefetence- right coal lease ‘on 
the same land-and prior to. the issuance of a lease to the company. 
‘The prospecting permit. held by the company in that case, like the pr os- 
pecting permit held by Mr. Shallit in the present case, contained a con-_ 
- dition to the elfoct that the permittee would “remove from the premises 
only such coal. * * *- as may be necessary ‘to’ prospecting work.” 
Inthe departmental decision, First Assistant: Secretary Finney stated: 


No express provision is made in ‘the. regulations with. respect to mining or to. 
the rate of royalty. after the filing. of a leasing application, but it was not con- 
templated that after a ‘permittee had established the existence of coal in com- — 
~ Inercial quantities and had filed his application for a lease he should be required | 
to’ cease ‘all. mining’ operations, and in general, in. the: absence. of.some special 
reason; for contrary | action in a particular ease, it is believed that the rate of a 
royalty as fixed in the lease should be considered | applicable from the date. of the ; 
application therefor. * ae , ; ae 
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| ‘The policy. mentioned above was, incorporated i in depectimental ane a 
_ structions issued on’ May 28, 1924. (50 L,.D. Bae the oe lan-— 
guage beg used (p. 508) : | 


Where a permittee has aiscow ered coal and has applied for a lease, such anplt 


~ eation supersedes the permit, and when lease is granted-it relates back to the 


time of application. There can be no interval, for the. permittee must account 


for the coal in: accordance with the terms of his permit until lease is applied tor, : — 


and thereafter in: accordance with the terms of the lease. a ome 


The rule that an application for a preference-right coal lense super- 
sédes the coal prospecting permit on which it is based was reaffirmed | 

~ as recently as June 12, 1951, in the case of Leonard E. Hinkley and . 

Stevens 7. Harris, A-96187. | - 


Althongh 1 the precedents. cited above reapetting the point now ‘onder ve 


consider ation. related to. coal prospecting permits issued on. lands in 
the continental United. States, they would be equally applicable to — 


- coal prospecting permits issued on lands in Alaska. Except for the — | 


nf length of time for which coal prospecting permits may be issued, the 


- statutory provisions governing the issuance of coal prospecting per- 
_mits.on lands in Alaska are the same as the statutory provisions gov- _ 


erning such permits.on lands in the United States. See 48 U. 8. C., 


_ 1946 .ed., sec. 444.: and 30 U.S. C., 1946 ed., Supp. IV, sec. 201 (b), 


Likewise. tthe provisions of the: ‘departmental regulation (48 CFR 


70.4). defining the rights, of permittees under coal prospecting permits 2 


on Alaskan lands are the same as the provisions of the departmental — 


regulation (43 CFR 193.20, 16 F. R. 2892) defining the rights of. * | 
-- permittees under coal prospecting permits issued on lands in the . 
 eontinental United States; and.the same language respecting the point 


~ now under consideration is. used i in coal prospecting permits.on Alas- 
 _kan-lands and i in coal prospecting permits ¢ on lands 1 in the continental aA 
United States. on aes : 
-Inasmuch.as the mining of: coal: in. conceal ees by Mr. ae 

Shallit: from. the land:covered by his coal prespecting permit did not 
occur until after the filing on July 5, 1950, of his application. for a 
préeference-right. coal lease. on the same land, his action in. proceeding | 
with, the development of the property on a.commercial basis was in — 
3 accordance with. the. long-established departmental. policy of regard- | 
ing. such development. as. permissible. after the filing by a permittee 


af an application. for a preference- right coal. lease... Hence, the De- . 


_ nartment would not be justified in departing from its previous policy, 
: extending. ever a period of many years, by. attempting in this case to — 
eancel Mr. ‘Shallit’s coal prospecting permit upon the ground: that, 


‘prior to the actual receipt of-a coal lease, he removed coal in. commer- 


etal quantities from the land covered by his coal prospecting permit. — 
__. B. We turn now to the petitioner’s contention that Mr. Shallit has — 
_ failed to comply with the condition in his prospecting permit tothe _ 
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_ effect that he would “begin prospecting work within 90 days frora ss 


date hereof and: * * * diligently aca the sams during the _ | 
period of such permit in accordance with the: . best oe, : 
~-methods.” iz 


The: a indicates thet, slehough Mr. Shallit’s jeanne permit ee, 7 


was issued under the: date of July. 22,.1949, the permit.actually was — 
not transmitted to Mr. Shallit until. October 6, 1949.. At Mr. Shallit’s 
request, the manager: of the district land office at Fairbanks thereafter. 


ce granted to him an extension until June 1, 1950, of the time for the — 


beginning of pr ospecting work under the. permit. This action appears 
to have been proper under the circumstances, and itis ratified. In this - 
connection, it should’ be noted that, at the time of the receipt of the — 
| ‘prospecting permit by Mr, Shallit, the 90- -day period mentioned 3 nm 
the permit for the beginning. of the prospecting ‘work was about to 
_ expire, and, in addition, that the onset of severe winter weather was 
Imminent. “Compliance with the 90-day requirement in the* permit 
with regard to the beginning of prospecting work was infeasible 
‘because of the delay 3 in i delivering the prospecting: ere to. Mr. 
Shallit. | 
~ The record contains copies of peels mibmitted. by Mr. ‘Shalit to. 
the district mining supervisor in Juneau for each month from March 
1950 through September 1951. These reports, which ‘were sworn to 
| by Mr. Shallit, indicate the extent of the: prospecting and exploratory : 
work performed each month upon the area covered by the prospect- | 
ing permit, prior. to the pegimming of the commercial De = coal 
from thearea. 7 
“According: to Mr. Shallit’s monthly reports for March and April 
1950; Mr. Shallit made engineering and economic studies regarding _ 
the area covered by | the permit and the preparation and transportation 
of coal, and he also made a reconnaissance study of the geology of the 
area. Corroborating evidence is provided by a report from the dis- 
_ trict mining supervisor at Juneau, which states that in April 1950 _ 
‘Mr. Shallit conferred with. the supervisor relative to prospecting and 
_ marketing studies which Mr. Shallit was making. ot 
_ ‘The monthly reports which Mr. Shallit submitted for: May and 
June 1950 state that the prospecting and exploratory work completed 2 


os during these months consisted of detailed mapping of surface ex-— 


: posures, tracing of outcrops and the exposure of cross sections. by : 
surface Gene measurement of the thickness . exposures, Seologi-. - 


6 The patie of the. ireheliing ° was subsequently explained. by Mr. Shallit in’ a -Bepoutiion. 7 


a. copy of. which was furnished to the Department by the. petitioner. According to Mr. 


. ‘Shallit, it consisted in the digging of holes which varied in size from “6 inches to 8% feet 
. deep” and from “2 feet wide-to'8 or-10 feet wide.” =Mr: Shalit. described at. least’ 18: differ- 


= ent locations. within: the, permit,area where. he had. dug, these holes... ..A: report in the: record. i 
ae indicates that the district mining supervisor and. the. territorial mining inspector inspected 
* the permit: area in ‘September 1950: and rioted a ‘series. of 19 pits andi trenches! which‘had 


‘been dug in order to check the, geological.structures,and expose coal within the permiit, area. 
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es : il interpretation of the continuation of beds, ‘detailed oe of ‘fans! . : 
ee portation and. loadinig-site problems, and: completion: of: engineering oe 


cs reports. | On Jt une 26,1950, Mr. Shallit submitted to the district: amin- oe 2 
ing supervisor: a proposed: development ‘and mining: plan,’ called a 


‘status report, which dealt with various: technical problems. involved in oe 


7 mining the ‘area covered. by the pein “Bight detailed” baci were a oe as 


; enclosed with the report. 


Mr. Shallit’s .monthly reports. for the ere ‘from J fi 1950 50° ne 


ae through October 1950 show that trenching and stripping operations | eae 


ts a within the permit area were carried on, and that a road, camp ‘puild- | 


oa ings, a loading site, and at least six bridges were built. A corroborat- - . - : 
Ing report from the district mining supervisor ‘indicates that Mr. ee 


_ Shallit’s prospecting. operations during this period uncovered a bed. a a 
of coal approximately 350. feet longi In the footwall of bed number 1; ~ 


ee that experimental stripping. was performed. on. beds numbered 2. he oe —_ 


and 6; that the coal:in bed number 2 was s frozen; and that ‘bed umber ; - 7 oe: 


| 3 had been trenched with a bulldozer. 


Mr. ‘Shallit’s subsequent monthly, reports, eee that the on aE cee 
- mercial mining. of coal (under his application for a » preference-right, oe oe 
- coal lease) began i in November 1950. ee ee es fae 
Controverting evidence. has been submitted i the. petitioner in ae aa 


- the form of affidavits from himself and three other persons. stating, es 


in substance, that. on.or about. August’ ie 1950, they. examined. parts tee 


Hh a , of the area covered by Mr. Shallit’s prospecting permit. and. found no. : i fee ; 
evidence to indicate that any prospecting had been done by Mr. Shallit 


within the area, - In addition, the petitioner’ S. affidavit stated. that he 2) i-+- 


ae had examined the permit area from the air and had found: no no evidence ; oe 


that prospecting work had been done by Mr. ‘Shallit. 


Upon considering the whole record, it-is ee that the pre: ; “ oo 


A _-ponderance. of the evidence supports the finding that, during the 28 Joe 
_-period between June 1, 1950 (when | Mr. Shallit was required to begin eee 


_ his prospecting operations under the permit, as modified), and the ee aa 


- -beginning of the commercial mining of coal from: the permit area in ~ " 
_ November 1950 pursuant to Mr. Shallit’s application for a. preference- Ce 


right coal lease, Mr. Shallit. complied. with the condition in his pros- i i arses 

7 -pecting permit to the effect that he would “diligently prosecute” pros- Be 

| --pecting work on the permit area in. accordance with the “best sewn: oo ee 
-._» methods,” and that, as a, result: of Mr. ‘Shallit’s operations, it: was _ Le 2 
ee demonstrated that the land. contains. coal. in commercial quantities. _ 


Seg That. being. so, Mr. Shallit: is entitled, under: the. provisions of 48 - au, 


U.S: C., 1946 ed., sec. . Ae, to a lease ¢ on the land covered. PY, his. coal 


os ae prapeetng pom 
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5 For the reasons udicwted: absvé: itt Is: snide that. no error: was 
: made i in the. departmental decision dated October 2, 1951. . a, 
. Therefore, pursuant to the: authority delegated: to-the. Solicitor. by . 
4 ihe Secretary. of the Interior. (sec. 23, Order No. 2509;-14 F. R. 307), 

the . petition. for. reconsideration. . ‘of, the . departmental: decision 


arise eariers 
o 


(A-26277) dated October 2, 1951, is 3 denied... a | foe te 
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